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RULES  OF  COURT. 


XVII.    Rehearing, 

No  application  for  a  reh(*ariiig'  will  be  entortaiiicd  unless 
made  within  ten  days  after  the  decision  is  announced  (exce])t 
as  otherwise  authorized  by  law),  and  no  rehearing  will  be  al- 
lowed unless  one  of  the  judges  who  concurred  in  the  decision 
shall  be  dissatisfied  with  it  and  desires  a  rehearing.  And  an 
application  under  the  Code,  chapter  170,  section  3492,  to  rehear 
and  review  any  case  decided  by  this  court  within  the  last  fifteen 
days  of  the  preceding  term,  shall  be  made  before  the  end  of 
the  said  term  or  within  the  first  fifteen  days  of  the  next  suc- 
ceeding term,  and  not  thereafter.  And  no  application  for  a 
rehearing  will  be  entertained  by  the  court,  in  any  case,  unless 
the  reasons  therefor,  printed^  shall  be  filed  at  the  time  such 
application  is  made. 
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Supreme  Court  of  Appeals 


OF   VIRGINIA. 


WytlKVille. 

PiTTARD''s  Administrator  v.  Souticbrn  Kailway  Co. 
June  13.  1907. 

I.  Raiukoads — Yards — Sounding  Signals — Case  at  Bar. — ^A  railroad  yard 
13  a  place  of  ceaseless  activity,  where  cars  are  being  shifted  and 
engines  moved,  and  those  engaged  therein  are  exposed  to  more  than 
ordinary  danger,  and  should  be  alert  to  guard  against  such  dangers. 
The  sounding  of  whistles  and  the  ringing  of  bells  at  such  places 
is  not  essential  for  the  protection  of  employees,  but  would  tend  to 
increase  the  confusion.  In  the  case  at  bar,  an  employee  was  killed 
in  a  railroad  yard,  but  the  evidence  fails  to  establish  negligence  on 
the  part  of  the  company. 

t  Mabtkb  axd  Servant — Negligence  of  Servant, — A  master  is  under  no 
greater  obligation  to  care  for  the  safety  of  his  servant  than  the 
servant  is  to  care  for  himself,  and  if  the  servant's  negligence  is  the 
proximate  cause  of  his  injury,  he  cannot  recover  of  the  master. 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city  of 
Danville  in  an  action  of  trespass  on  the  ease.  Judgment  for 
the  defendant.     Plaintiff  assigns  error. 

Reversed. 
The  opinion  states  the  case. 
Vol.  cvii — 1 
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Peaiross  &  Umris,  B,  11.  Ottsier,  and  B.  8.  Royaler,  for  the 
plaintiff  in  error. 

Harrison  iG  Leigh,  for  the  defendant  in  error. 
Keith^  p.,  delivered  the  opinion  of  the  Court. 

This  suit  was  instituted  by  the  administrator  of  F.  L.  Pit- 
tard  to  recover  damages  for  his  death,  allied  to  have  been  due 
to  the  negligent  act  of  the  Southern  Railway  Company.  The 
defendant  demurred  to  the  evidence  introduced  before  the  jury, 
a  verdict  fixing  the  damages  at  $6,500  was  found,  the  Court 
entered  judgment  for  the  defendant,  and  the  case  is  before  us 
upon  a  writ  of  error. 

The  evidence  tends  to  prove  the  following  facts:  That  the 
deceased  was  at  the  time  of  his  death  in  the  employment  of  the 
Atlantic  &  Danville  Division  of  the  Southern  Railway,  as  a 
brakeman;  tliat  he  *vas  engaged  in  the  yards  of  the  railway 
company  in  the  city  of  Danville;  and  that  upon  the  night  of 
the  accident  two  engines,  known  as  a  double-header,  were  taken 
from  the  round-house  in  a  northerly  direction  upon  a  side- 
track and  then  driven,  tender  in  front,  along  this  track  about 
150  feet  to  the  trestle  over  Fall  Creek.  On  this  trestle  there 
were  three  tracks — ^the  eastern  side-track  upon  which  the  double- 
header  was  moving,  the  main  line,  and  to  the  west  of  the  main 
line  another  side-track.  The  double-header  having  moved  far 
enough  upon  the  side-track  upon  which  it  had  entered  to  clear 
the  main  line  and  leave  it  free  for  traffic,  the  brakeman,  who 
was  standing  in  the  space  of  about  five  or  six  feet  which  inter- 
vened between  the  easternmost  of  the  tracks  upon  the  trestle 
and  the  main  line,  gave  the  signal  to  the  engineer  to  slow  down, 
which  was  done,  find  the  double-header  came  to  a  stop.  In 
from  three  to  five  minutes  after  he  was  last  seen  by  the  engineer 
between  the  tracks  his  dead  body  was  found  lying  upon  the 
main  line.    He  had   been  struck  by  an  engine  moving  backward 
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along  the  main  track  in  a  northerly  direcftian  anid  drawing  a 
caboose  car.  No  one  saw  the  accident,  and  therefore  resort  must 
be  had  to  circumstantial  evidence  in  order  to  ascertain  the 
manner  of  his  death. 

One  of  the  crew  of  the  engine  which  inflicted  the  injury  says 
that  immediately  before  the  accident  he  saw  the  deceased  stand- 
ing on  the  main  lino  at  a  distance  of  three  or  four  car  lengths ; 
and  that  he  was  giving  the  stop  signal.  Witness  said  that  he 
•'thought  that  he  got  on  the  engine;  but  I  never  did  know  what 
became  of  him;  that  the  train  upon  which  witness  was  en- 
gaged was  moving  at  a  rate  of  from  20  to  26  miles  an  hour; 
that  it  was  running  backward;  and  that  there  were  no  lights 
upon  the  tender,  no  bell  ringing  and  no  whistle  being  sounded. 
Witness  also  stated  that  a  man  could  have  been  seen  at  a  point 
a  car-length's  distance  from  the  tender  by  the  engineman  sitr 
ling  in  his  cab. 

It  appears  that  train  No.  11  was  15  or  20  minutes  behind 
time,  and,  at  the  moment  of  the  accident,  was  expected  in  about 
five  minutes,  and  was  entitled  to  the  right  of  way  on  the  main 
track.  At  the  time  the  engine  which  caused  the  accident  passed, 
the  double-header,  to  the  crew  of  which  the  deceased  belonged, 
had  come  to  a  standstill.  The  duty  of  the  deceased  with  re- 
spect to  it  had  for  the  time  ended,  and  there  was  nothing  for 
him  to  do  at  the  moment  but  care  for  his  own  safety. 

The  yard  of  a  railroad  company  is  the  scene  of  ceaseless 
activity,  the  shifting  of  cars  and  the  movement  of  engines ;  and 
in  order  bo  carry  on  their  work  and  promptly  ddsdharge  therit 
duties  there  must  he  a  careful  economy  of  time,  and  as  far  as 
possible  every  moment  must  be  utilized.  Under  such  condi- 
tions, those  engaged  within  yard  limits  are  exposed  to  more 
than  ordinary  peril,  and  should  be  on  the  alert  and  vigilant  to 
guard  against  injury  from  the  movement  of  engines  and  cars 
always  to  be  expected.  The  sounding  of  whistles  and  ringing 
of  bells,  under  such  conditions,  would  not  add  to  the  safety  of 
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employees,  but  serve  only  to  confound  them  by  adding  to  the 
confusion. 

It  is  therefore  eaid  in  section  1258  of  Elliott  on  Railroads, 
that  as  to  employees,  the  company  is  under  no  obligation  to 
ring  the  bell  or  sound  the  whistle  upon  a  switching  engine  en- 
gaged in  making  up  trains  in  its  yard,  for  the  purpose  of  noti- 
fying sucih  employees,  who  are  familiar  with  the  operation  of 
the  yard."  Aerkfetz  v.  Humphreys,  145  U.  S.  418,  12  Sup. 
Ct.  886,  36  L.  Ed.  768. 

Under  such  conditions,  the  deceased  having  given  the  signal 
to  the  double-header  to  slow  down,  and  having  discharged  his 
duty,  should  have  provided  for  his  own  safety.  According  to 
the  testimony  of  other  witnesses,  he  had  ample  time  after  giv- 
ing the  signal  to  have  placed  himself  in  a  position  of  safety. 
The  proof  is  that  he  would  have  been  uninjured  had  he  stood 
between  the  tracks.  He  could  have  gotten  upon  his  own  engine. 
He  could  hav?e  don©  everything  but  what  he  did  and  hav^e 
avoided  the  accident  Even  the  witness  who  stood  upon  the 
caboose"  which  was  being  drawn  backward  by  the  engine  which 
inflicted  the  injury,  and  who  saw  him  giving  the  stop  signal, 
says:  "I  thought  he  got  on  the  engine,  but  I  never  did  know 
what  became  of  him,"  which  shows  that  in  the  opinion  of  the 
witness  there  was  time  for  him  to  have  gotten  upon  the  engine. 

As  was  said  by  this  court  in  Darracott  v  G.  &  0,  Ry.  Co,, 
83  Va.  288,  294-5,  2  S.  E.  614,  6  Am.  St.  Rep.  266 :  "There  are 
certain  correlative  duties  on  the  part  of  the  employee  to  the 
company ;  one  of  those  is  to  use  ordinary  care  to  avoid  injuries 
to  himself;  for  the  company  is  under  no  greater  obligation  to 
care  for  his  safety  than  he  is  himself,  and  he  must  inform  him- 
self, so  far  as  he  reasonably  can,  respecting  the  dangers  as  well 
as  the  duties  incident  to  the  service.  And  in  general,  any  negli- 
gence of  an  employee  amounting  to  the  want  of  ordinary  care, 
which  is  the  proximate  cause  of  the  injury,  will  defeat  an 
action  against  the  company." 
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As  we  have  said,  no  one  witnessed  the  accident.  No  one 
saw  the  man  when  he  was  struck.  Just  how  it  happened  is  in 
some  degree  a  matter  of  conjecture;  and  the  circumstances,  so 
far  as  they  are  discloeed,  indlicate  that  the  proximate  cause  of 
the  injury  to  the  deceased  was  his  want  of  reasonable  care  for 
his  own  safety  rather  than  the  negligence  of  the  defendant  in 
error. 

The  judgment  of  the  corporation  court  is  affirmed. 

Affirmed. 
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WytDcville. 

E.  A.  Watkins  &  Brothers  v.  Jones  and  Others. 

June  13«  1907. 

1.  Equity — Judicial  Sale — Upset  Bid — Confirmation. — ^A  judicial  sale  will 
not  be  set  aside  merely  because  an  upset  bid  of  a  larger  sum  is 
offered.  If  the  terms  of  the  decree  of  sale  have  been  complied  with, 
and  the  land  has  been  sold  under  favorable  circumstances  and  has 
brought  a  fair  price,  and  confirmation  is  recommended  by  the  com- 
missioners who  made  it,  the  sale  should  be  confirmed.  This  is 
especially  true  where  the  party  objecting  to  the  confirmation  and 
tendering  the  upset  bid,  was  present  at  the  sale  and  had  ample 
opportunity  to  bid.  Stability  and  confidence  in  judicial  sales  will, 
in  this  way,  be  best  promoted,  and  the  best  price  for  property 
offered  at  such  sales  will  be  thus  obtained. 

Appeal  from  a  decree  in  chancery  of  the  Circuit  Court  of 
Southampton  county,  in  the  case  of  Boykin  v.  Jones,  in  which 
the  court  refused  to  confirm  a  sale  made  under  its  decree,  at 
which  sale  appellants  were  reported  as  the  purchasers. 

Reversed. 

The  opinion  states  the  case. 

Thomas  W.  Shelton,  for  the  appellants. 

/.  U.  Burgess,  B.  Frank  Story  and  Leake  &  Carter,  for  the 
appellees. 

Keith,  P.,  delivered  the  opinion  of  the  Court. 
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In  the  chancery  cause  of  Boyhin  v.  Jcynes  and  others,  there 
was  a  decree  for  the  sale  of  certain  real  estate.  Two  commis- 
sioners were  appointed,  one  of  them  counsel  for  the  plaintiff 
and  the  other  for  the  defendants,  and  at  the  sale  George  Jones, 
a  son  of  the  defendant  John  S.  Jones,  became  the  purchaser  at 
the  price  of  $2176.  By  a  decree  of  the  7th  of  September, 
1905,  this  sale  was  confirmed,  but,  the  purchaser  failing  to 
comply  with  the  terms  of  sale,  a  resale  was  ordered.  The  prop- 
erty was  again  offered  and  Watkins  and  Brothers  bid  the  sum  of 
$2100,  and,  that  being  the  highest  bid,  the  sale  was  reported 
by  the  commissioners,  and  its  confirmation  recommended.  Be- 
fore it  was  confirmed,  however,  John  S.  Jones  put  in  an  upset 
bid  of  $300,  paying  in  cash  the  sum  of  $260. 

It  appears  that  John  S.  Jones  was  a  one-half  owner  of  the 
property  sold ;  that  he  was  a  defendant  in  the  cause ;  that  his 
counsel  was  one  of  the  special  commissioners ;  that  he  was  pres- 
ent at  both  the  first  and  the  second  sales ;  that  be  was  thoroughly 
acquainted  with  the  property;  tha.t  the  property  was  assessed 
at  $400;  that  it  brought  $2176  at  its  first  offering  and  $2100 
at  its  second  offering ;  that  in  the  opinion  of  the  commissioners 
who  recommended  its  confirmation  the  price  was  a  fair  one; 
that  the  terms  of  sale  were  in  all  respects  complied  with ;  and 
the  sole  question  before  us  is  whether,  upon  these  facts,  the 
court  should  have  refused  to  confirm  the  bid  of  E.  A.  Watkins 
and  Brodiers. 

Under  the  practice  of  the  English  courts  of  chancery,  where 
an  upset  bid  is  put  in  before  confirmation,  it  is  the  rule  to 
re-expose  the  property  to  sale ;  but  such  is  not  the  la^y  with  us. 
We  need  not  review  the  many  decisions  of  this  court  touching 
this  subject.  That  was  done  by  Judge  Riely  in  Moore  v.  Trip- 
letf,  96  Va.  603,  32  S.  E.  60,  70  Am.  St  Rep.  882.  After  re- 
viewing all  the  Virginia  authorities  pertinent  to  the  subject, 
the  opinion  states  the  law  as  follows: 

"Considering  the  circumstances  of  the  case  at  bar,  and  ap- 
plying the  rule  prevailing  in  this  State,  our  conclusion  is  that 
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the  Circuit  Court  did  not  err  in  rejecting  the  upset  bids  and 
confirming  the  report  of  sale  of  the  parcels  of  land  in  question. 

"The  sale  took  place  under  favorable  circumstances,  was 
fairly  made,  and  there  is  not  a  suggestion  of  misconduct  or 
impropriety  on  the  part  of  any  one* 

"There  is  no  evidence  or  complaint  even  that  the  land  did 
not  sell  for  a  fair  price,  and  bring  its  market  value.  The  com- 
missioners state  in  their  report  that  it  brought  a  good  price, 
and  recommend  the  confirmation  of  the  sale. 

"The  main  upset  bid  was  put  in  by  one  who  had  an  agent 
at  the  sale,  who  bid  for  him.  It  has  been  generally  understood 
by  the  profession,  and  enforced  by  the  courts,  that  one  who  was 
a  bidder  at  the  sale,  by  himself  or  by  an  agent,  which  is  the 
same  thing,  or  was  present  and  had  the  opportunity  to  bid, 
would  not,  as  a  general  rule,  be  permitted  to  put  in  an  upset 
bid.  He  must  bid  at  the  sale  in  open  competition  with  all 
others  what  he  is  willing  to  give  for  the  property.  A  different 
rule  would  have  a  pernicious  effect  upon  judicial  sales  of 
property.  *  *  * 

"Judicial  sales  are  constantly  taking  place,  and  it  must  con- 
tinue to  be  so  as  long  as  there  are  debts  to  be  collected,  and  liens 
to  be  enforced.  Great  care  should  be  observed  that  the  prac- 
tice of  the  court  in  acting  upon  a  report  of  sale  should  not  be 
such  as  to  deter  or  discourage  bidders,  but  such  as  to  induce 
possible  purchasers  to  attend  such  sales,  to  encourage  fair,  open, 
and  competitive  bidding  in  order  that  the  highest  poesible  price 
be  obtained,  and  to  inspire  confidence  in  the  stability  of  judi- 
cial sales.  This  is  due  not  merely  to  the  purchaser,  but  also 
to  creditors,  debtors,  and  the  owners  of  property  which  has  to 
be  sold  by  the  court." 

The  case  before  us  is  even  stronger  than  that  of  Moore  v. 
Triplett  in  some  of  its  aspects,  for  here  the  party  who  put  in 
the  upset  bid  was'  present  in  person  ait  the  sale  and  not  merely 
by  an  agent. 

Of  course  the  object  of  a  sale  is  to  secure  the  best  price  for 
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the  property,  and  this  result  can  be  best  accomplished,  not  by 
accepting  every  upset  bid  offered  under  circumstances  such  as 
are  discloeed  by  this  record,  but  by  the  establishment  of  and  ad* 
hereiH^e  to  ruLee  ^wtich  will  inspire  confidence  in  the  stability 
of  judicial  sales,  as  was  said  by  Mr.  Minor  in  2  Min.  Inst. 
(4th  ed.)  380,  rather  than  by  the  introduction  of  a  practice 
that  will  induce  bidders  to  feel  that  judicial  sales  are  not  to 
be  seriously  taken.    Roudahuah  v.  Miller,  82  Gratt  454. 

Por  these  reasons  we  are  of  opinion  that  the  decree  should 
be  reversed,  that  the  appellants  should  recover  their  Costs,  and 
that  the  cause  be  remanded  for  further  proceedings  not  in  con- 
flict with    the  views  expressed  herein. 

Reversed. 


Vol.  cvn — 2 


Digitized  by 


Google 


10  Browder  v.  Southern  Ry.  Co.^  107  Va.  10. 


StateTnent. 


Utffthvmt 

Browder  v.  Southern  Railway  Co. 
June  13,  1907. 

1.  EviDBNCE — Abandoned    Pleadings — Impeachment. — Where    an    amended 

declaration  has  been  substituted  for  the  original,  the  averments  of 
the  original,  in  the  absence  of  any  evidence  that  they  were  un- 
authorized, may  be  introduced  on  the  cross-examination  of  the  plain- 
tiff for  the  purpose  of  impeaching  him. 

2.  EviDENOB — Improper    Admission — When    Harmless. — ^A    judgment    will 

not  be  set  aside  for  the  improper  admission  of  evidence  by  the  trial 
court,  which  could  not  have  prejudiced  the  objecting  party. 

3.  Master    and    Servant — Safe    Appliances — Inspectors — Defects    to    he 

Looked  for. — ^The  duty  of  the  master  to  use  ordinary  care  to  provide 
reasonably  safe,  sound  and  suitable  machinery  and  appliances  for 
the  use  of  his  servants,  applies  as  well  to  car  inspectors  and 
repairers  as  to  other  servants,  where  the  machinery  or  appliance 
provided  is  other  than  the  thing  tg  be  inspected  or  repaired.  In  the 
latter  case,  there  can  be  no  recovery  for  injuries  sustained  because 
of  defects  in  such  machinery  or  appliances  if  the  servant  neglects  his 
duty  of  inspection,  and  the  defect  is  such  as  is  discoverable  by 
proper  inspection. 

4.  Appeal  and  Error — Rulings  on  Instructions — Correct  Verdict. — ^It  is 

unnecessary  to  consider  the  rulings  of  the  trial  court  in  giving  and 
refusing  instructions,  when,  under  proper  instructions  as  applied  to 
the  facts  of  the  case,  a  different  verdict  could  not  have  been  rightly 
found  by  the  jury. 

Error  to  a  judgment  of  the  Circuit  Court  of  Brunswick 
county  in  an  action  of  trespass  on  the  case.  Judgment  for  the 
defendant.     Plaintiff  assigns  error. 

Affirmed. 
The  opinion  states  the  case. 
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Buford,  Falmer  &  Eggleston,  for  the  plaintiff  in  error. 
William  Leigh  WilliamSj  for  the  defendant  in  error. 
Buchanan,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action;  for  personal  injuries  suffered  by  the  plain- 
tiff in  error  whilst  in  the  service  of  the  Southern  Railway  Com- 
pany, the  defendant  in  error. 

The  plaintiff  was  working  for  the  railway  company  at  Law- 
renoeville,  one  of  the  stations  on  its  line  of  road  at  which  its 
trains  are  inspected.  One  of  the  plaintiff's  duties  was,  accord- 
ing to  his  own  testimony,  to  look  after  all  cars  and  engines 
whidi  came  into  that  station  during  the  night  to  see  if  he  could 
discover  any  dtefects,  and  if  any  were  found  to  repair  such  of 
them  as  he  could,  and  where  he  could  not  repair  the  defect  to 
mark  the  car  for  the  "shop''  and  report  the  fact  to  the  fore- 
man so  Ihat  it  could  be  sent  in  for  repairs.  Although  the 
plaintiff  denies  that  he  was  the  night  inspector  of  trains  at 
that  station,  his  own  testimony  as  to  what  his  duties  were,  as 
well  as  that  of  the  defendant,  s/hows  clearly  that,  while  he  per- 
fonned  some  other  servioee,  his  chief  duty  wais  that  of  inspect- 
ing trains  coming  into  that  station  at  night 

While  in  the  discharge  of  those  duties  (between  five  and 
SIX  o'clock  on  the  morning  of  July  4,  1904,  upon  a  freight  train 
wMdi  had  come  into  the  station  during  the  preceding  night), 
the  plaintiff  received  the  injuries  complained  of.  ITe  testified 
that  he  looked  around  the  train — ^went  down  one  side  and  came 
hack  on  the  other— to  find  defects,  and  made  such  repairs  as 
be  could;  that  when  he  got  back  to  the  last  car  in  the  train 
(next  to  the  caboose)  he  went  on  top  of  the  train  to  look  over 
the  care,  and  found  that  the  car  next  to  the  one  from  whicli 
he  fell  needed  some  repairs  on  the  roof;  that  he  started  back  to 
get  his  tools,  which  he  had  left  on  the  .ground  near  the  caboose 
when  he  went  on  top  of  the  train;  that  when  he  got  on  fhn 
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car  from  which  he  fell  he  saw  that  it  had  been  worked  on,  that 
nails  had  been  freshly  driven  in  the  running  board ;  that  he  went 
to  the  grab-iron,  upon  which  he  was  to  come  down  and  noticed 
a  new  lag-screw  there,  and  that  everythiug  looked  secure ;  that 
when  he  took  hold  of  the  grab-iron  and  started  down,  the  lag 
screw  which  held  one  end  of  the  grab-iron  and  which  was  too 
short,  pulled  out  and  he  was  thro^vn  back  against  a  car  on 
the  next  track,  when  he  fell  a  distance  of  some  ten  feet  and 
received  the  injuries  for  which  ho  seeks  to  recover  damages. 

There  are  two  assignments  of  error  as  to  the  action  of  the 
court  in  admitting  certain  evidence,  which  we  will  dispoee  of 
before  considering  the  case  on  its  merits. 

The  plaintiff  in  his  examinaiion-in-chief  had  testified  ihat 
he  did  not  consider  himself  an  inspector  of  cars.  Upon  cross- 
examination  the  defendant  asked  him  the  following  question : 
"On  referring  to  the  first  declaration  you  filed  in  this  cause, 
Mr.  Browder,  I  find  these  words:  'It  was  the  duty  of  the 
said  plaintiff  whenever  required  to  do  so  by  the  said  defendant, 
to  inspect  the  cars  of  the  defendant  to  ascertain  whether  any  of 
them  needed  or  required  repairs/  When  you  employed  your 
present  counsel  did  you  tell  them  anything  about  the  case?*' 
To  which  the  witness  answered,  *'0h,  yes,  I  told  them  about 
the  case."  The  action  of  the  court  in  permitting  this  evidence 
to  go  to  the  jury  is  assigned  as  error. 

The  objection  made  to  its  introduction  was  that  the  state- 
ments in  the  original  declaration  were  those  of  counsel,  not  of 
the  witness;  that  the  amended  declaration,  upon  which  the 
case  was  being  tried,  set  forth  the  plaintiff's  case  and  was  writ- 
ten in  his  presence  after  his  counsel  and  himself  had  gone  over 
the  case;  that  the  plaintiff  had  never?  read  the  original  declara- 
tion, which  had  been  withdrawn  when  the  amended  declaration 
was  filed. 

While  there  seems  to  be  much  conflict  in  the  authorities  upon 
the  subject  of  the  admissibility  in  evidence  of  abandoned  or 
superseded  pleadings  as  extra-judidal  admisfidons,  it  seems  to 
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be  settled,  even  in  those  jurisdictions  where  the  averments  in 
the  original  pleading  are  not  permissible  to  disprove  the  alle- 
gations of  the  amended  pleading,  that  the  averments  in  tlie 
original  may  be  introduced  in  cross-examination  to  impeach  the 
plaintiff — at  least  in  the  absence  of  evidence  that  the  pleading 
was  unauthorized.  See  1  Elliott  on  Ev.,  sec.  236;  16  Cye. 
971-973;  2  Wigmore  on  Ev.,  sec.  1067. 

I!:e  pleading  in  question  was  filed  by  the  plaintiff's  :iuthoi- 
ity  and  upon  information  to  some  extent  furnished  by  him.  It 
was  therefo<re  admissible  upon  cross-examination  for  the  pur- 
pose for  which  is  was  introduced. 

One  of  the  defendant's  witnesses  had  testified  that  the  car 
from  which  the  plaintifl:*  fell  was  turned  out  of  the  shops  of 
the  Alabama  Car  Works,  May  12,  1887,  and  that  he  had,  as 
an  employee  of  the  defendant,  kept  a  record  of  those  cars.  He 
was  then  asked  the  following  question:  "Taking  that  lot  of 
300  cars  that  were  built  about  the  same  time  by  the  Alabama 
people  for  the  East  Tennessee'*  (from  which  the  defendant 
purchased  them),  "what  do  your  records  show  as  to  the  dura- 
bility, or  goodness  or  badness  of  those  cars?";  which  he  an- 
sii-ered  as  follows:  "I  find  that  of  the  300  cars  built  over  17 
years  ago,  240  are  still  in  service;  that  is,  60  have  been  de- 
stroyed or  in  accident" 

If  it  be  conceded  that  such  evidence  "was  not  legal  and  cora- 
petcnt*'  to  show  that  the  Alabama  Car  Works  were  competent 
manufacturers,  its  admission  .could  not  have  prejudiced  the 
plaintiff  and  furnishes  no  ground  for  reversing  the  judgment. 

The  plaintiff  insists  that  it  was  the  duty  of  the  defendant 
to  see  that  the  grab-iron  on  the  car  from  which  he  fell  was  in 
a  reasonably  safe  condition  for  use  in  climbing  on  and  off  the 
the  car,  which  was  necessary  in  the  performance  of  his  duties 
in  connection  with  the  train.  The  defendant,  on  the  other 
hand,  contends  that  it  was  the  plaintiff's  duty  to  inspect  the 
P^b-iron  and  see  that  it  was  in  a  reasonably  safe  condition 
before  using  it 
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The  general  rule  is  that  it  is  the  duty  of  the  master  to  use 
ordinary  care  to  provide  reasonably  safe,  sound  and  suitable 
machinery  and  appliances  for  the  use  of  his  employees  in  the 
performance  of  their  duties;  and  this  rule  is  as  applicable  to 
car  inspectors  and  repairers  as  to  other  employees,  where  the 
machinery  or  applianee  provided  is  other  than  the  thing  to  be 
inspected  and  repaired.  But  is  it  the  rule  where  the  employee, 
by  the  tearms  of  his  employment,  is  charged  with  the  duty  of 
inspecting  and  repairing  the  machinery  and  appliances  which 
he  is  using  or  working  upon  ? 

The  inspection  of  the  grab-irons  on  the  cars  was  as  much  a 
part  of  the  plaintiff's  duty  as  was  tihe  inspection  of  any  other 
part  of  tlie  train.  The  safety  of  the  employees  on  the  train 
was  dependent  upon  their  being  in  good  condition.  They  were 
parts  of  the  safety  appliances  of  the  train,  and  only  a  few  days 
before  the  plaintiff's  injury  his  attention  had  been  specially 
called  by  his  superiors  to  the  fact  that  under  the  regulations 
of  the  Interstate  Commerce  Commission  and  the  rules  and  orders 
of  the  defendant  company  it  was  the  duty  of  car  inspectors  to 
see  that  safety  appliances  of  all  cars  wt^re  carefully  inspected. 

In  one  of  the  more  recent  works  discussing  this  queetion  it 
is  said,  that  "where  by  the  terms  of  the  employment  the  ser- 
vant is  charged  with  the  duty  of  inspecting  the  machinery  and 
appliances  which  he  is  using,  or  with  the  duty  of  both  inspect- 
ing and  repairing  them,  be  cannot  recover  for  injuries  sus- 
tained because  of  defects  in  sucl\  machinery  or  appliances  if  he 
neglects  his  duty  in  that  regard^and  if  the  defects  are  such  as 
are  discoverable  by  proper  inspection,"  20  Am.  &  Eng.  Enc 
L.  (2nd  ed.)  142. 

This  statement  of  the  law  seems  to  be  fully  sustained  by  the 
cases. 

In  the  case  of  R.  &  D.  R,  Go,  v.  Dudley,  90  Va.  304,  18  S. 
E.  274,  it  was  held  that  a  conductor  who  by  the  rules  of  the 
company  was  required  to  inspect  all  cars  picked  up  in  transit 
c'x>uld  not  recover  for  injuries  received  by  him  by  reason  of  his 
failure  to  inspect  such  cars. 
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In  the  case  of  Bowers  v.  Bristol  &c.  Co.,  100  Va.  533,  42  S. 
E.  296,  it  was  held  that  defective  insulation  of  wires,  which  it) 
was  the  duty  of  a  line  inspector  of  an  electric  company  to 
inspect,  was  a  risk  incident  to  the  employmenit,  and  could  not 
be  made  the  ground  of  an  action  for  damages  by  him  against 
the  company. 

In  the  case  of  A.  &  D.  By.  Co.  v.  West,  100  Va.  13,  42  S. 
E.  914,  it  wf^  decided  that  while  it  is  the  duty  of  a  railroad 
company  to  use  ordiniary  care  to  provide  a  reasonably  safe 
place  for  its  employees  in  which  to  perform  their  duties,  it 
cannot  be  said  that  there  was  a  lack  of  such  ordinary  care  in  a 
case  where  a  depot  agent,  whose  duty  it  was  to  keep  himself 
advised  and  to  report  to  the  company  as  to  the  condition  of 
the  depot  platform  and  grounds  of  the  company,  was  injured 
by  a  defect  in  the  platform  which  had  been  in  daily  use  by 
himself  and  the  public  for  several  years,  when  there  was  nothing 
in  its  appearance  to  excite  a  suspicion  of  danger  and  the  defect 
was  so  obscure  that  it  would  not  have  been  disclosed  on  the 
most  careful  inspection. 

It  is  insisted  by  the  plaintiff  that,  even  if  it  were  his  duty  to 
inspect  the  grab-iron  before  using  it,  he  made  all  the  inspection 
that  w«s  neoeesaxy  under  the  facts  of  tJie  case.  The  evidence 
^.ows  that  the  usual  method  of  inspecting  grab^rouB  is  to  strike 
tbem  with  a  hammer  or  pull  on  them  with  the  hands  to  see  if 
they  aire  securely  fastened.  He  applied  neither  of  these  tests, 
nor  did  he  apply  any  other  test,  but  relied  solely  upon  the  fact 
rhat  the  car  seemed  to  have  been  worked  upon  recently,  that 
there  was  a  new  lag  bolt  in  one  end  of  the  grab-iron,  and  that 
it  seemed  to  be  aU  right.  These  were  circumstances  which 
might  be  taken  into  consideration  in  inspecting  the  car  and  its 
safety  applianoes,  but  they  did  not  do  away  with  the  necessity 
of  applying  a  test  to  see  thiat  they  were  safe. 

Under  the  plaintiff's  own  evidence  he  was  not  entitled  to 
recover.  It,  theiefore,  becomes  unnecessary  to  consider  the 
assignments  of  error  to  the  action  of  the  court  in  giving  and 
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refusing  instructions,  for  if  it  were  conceded  that  the  action 
of  the  court  in  giving  or  in  refusing  instructions  was  erroneous 
it  would  be  harmless  error,  funce  under  the  facts  of  the  ease, 
upon  correct  instructions,  a  difiFerent  verdict  could  not  have 
been  rightly  found  by  the  jury.  Wright  v.  Independence  Bank, 
9^  Va.  728,  732,  32  S.  E.  459,  70  Am.  St.  Rep.  889,  and  cases 
cited. 

We  are  of  opinion  that  the  judgment  complained  of  should 
be  affirmed. 

Affirmed, 
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Syllabus. 


Wytbevillt. 

Stevens  v.  Duokett. 

June  13,  1907. 

Absent,  Cardwell,  J. 

I.  Kquttt — Issue  out  of  Chancery — Object — When  to  be  Ordered. — The 
object  of  an  issue  out  of  chancery  is  to  satisfy  the  conscience  of  the 
chancellor  in  a  doubtful  case.  It  is  not  sufficient  that  the  evidence 
is  simply  conflicting,  but  the  case  must  be  doubtful,  and  there  must 
be  proper  evidence  that  it  is  doubtful.  The  propriety  of  ordering 
an  issue  depends  upon  sound  discretion,  which  is  to  be  cautiously 
and  diligently  exercised  according  to  the  circumstances  of  the  parti- 
cular case.  A  party  cannot  be  deprived,  by  an  order  for  an  issue,  of 
his  right  to  a  decision  by  the  court  on  the  case  as  made  by  the 
pleadings  and  proof,  unless  the  conflict  of  the  evidence  is  so  great, 
and  its  weight  so  nearly  evenly  balanced,  that  the  court  is  unable 
to  determine  on  which  side  the  preponderance  is. 

^  Equitt — Issue  out  of  Chancery — Affidavits  Allowed  by  Statute — Con- 
tents.— ^Under  section  3381,  Code  1904,  the  mere  affidavits  of  parties 
and  counsel  that  the  case  will  be  rendered  doubtful  by  conflicting 
evidence,  is  not  sufficient  to  warrant  a  chancellor  in  ordering  an 
issue.  The  court  is  still  to  exercise  its  discretion,  on  sound  prin- 
ciples of  reason  and  justice,  as  to  the  necessity  for  the  issue,  and 
this  it  cannot  do  unless  the  affidavits  contain  sufficient  facts  to 
furnish  a  proper  basis  for  its  judgment.  The  affidavits  simply  take 
the  place  of  the  testimony  required  prior  to  the  enactment  of  the 
statute. 

3.  Equity — Issue  out  of  Chancery — Effect  of  Improperly  Ordering — Re- 
versal— Eou)  Record  Viewed  on  Appeal. — ^In  determining  whether  a 
trial  court  erred  in  awarding  an  issue  out  of  chancery,  this  court 
will  not  be  influenced  by  any  matters  connected  with  the  testimony 
taken  on  the  trial  of  the  issue,  but  will  look  simply  at  the  state  of 
the  proof  existing  at  the  time  when  the  issue  was  ordered.  If  it 
appears  that  the  issue  was  improperly  awarded  because  of  the  in- 
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sufficiency  of  the  affidavits  upon  which  the  application  was  based, 
this  court  will  reverse  the  order  awarding  the  issue,  although  a 

verdict  has  been  found  in  favor  of  the  plaintiff,  and  will  remand  the 
cause  for  further  proceedings. 

Appeal  from  a  decsree  of  the  Circuit  Court  of  Fauquier 
c»oun)ty.    Decree  for  the  complainant.    Defendant  appeals. 


Reversed. 


The  opinion  states  the  case. 


George  D.  Beattys,  George  B,  B.  Lamb  and  George  Latham 
Fletcher,  for  the  appellanrt 

Barbour  &  Rixey,  C.  M,  White  and  Keith  &  Keith,  for  the 
appellee. 

Harrison^  J.,  delivered  the  opinion  of  the  Court. 

This  appeal  is  from  several  decrees  of  the  Circuit  Court  of 
Fauquier  county  in  a  chancery  cause,  wherein  the  appellee, 
R.  H.  Duckett  was  complainant  and  the  appellant,  C.  Amory 
Stevens,  was  defendant. 

The  bill  alleges  that  in  July,  1899,  a  partnership  was  agreed 
upon  between  the  appellant  and  the  appellee,  which  was  con- 
summated in  December,  1899,  for  the  purchase  of  the  Kelly 
gold  mine  in  Fauquier  county,  and  such  other  real  estate  as 
might  be  thought  desirable,  and  for  tlie  purchase  of  person- 
alty useful  in  mining  operations.  The  terms  of  the  partnership 
are  alleged  to  have  been  that  appellant  was  to  furnish  all 
necessary  funds  to  purchase  the  property  mentioned,  to  develop 
and  run  the  mine,  and  to  provide  appellee  with  funds  to  run 
his  house,  and  clothe  his  family ;  that  appellee,  on  liis  part,  was 
to  stay  on  the  premises,  do  the  mining,  oversee  all  tihe  work  at 
the  mine,  conduct  all  negotiations  for  other  property  to  be  held 
by  them,   and   to  furnish   the  partnership  his  experience   in 
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miningy  building  mills  and  ioistalling  machinery,  and  to  run 
the  business ;  that  all  the  property  purchaaed  was  to  be  partaer- 
ship  property,  appellant  to  have  a  three-fourths  iniereet  there- 
in, and  appellee  a  one-fourth  interest ;  that  a  large  amount  of 
property  was  bought  under  this  partnership  agreement,  and 
conveyed  from  motives  of  policy  to  the  appellant;  that  the 
partnership  agreement  remained  in  force  until  January,  190-1, 
when  appellant  cloiimed  the  exclusive  ownetrslhip  of  all  the  prop- 
erty, and  notified  appellee  that  he  must  give  up  his  house  and 
leave  Ae  premises.  The  prayer  of  the  biU  is  that  tte  property 
in  question  may  be  declared  to  be  partnership  property,  that 
a  division  of  the  personal  property  and  a  partition  of  the  real 
estate  may  be  had  between  the  parties  according  to  their  re- 
spective rights. 

The  appellant  filed  an  answer  to  the  bill,  in  which  he  denies 
the  formation,  consummation  or  existence,  at  any  time,  of  the 
allied  partnership;  sets  forth  that  appellee  bad  been  an  em- 
ployee of  the  appellant,  upon  the  terms  that  if  the  mining  oper- 
ations proved  successful  appellee  was  to  receive,  as  compensa- 
tion for  his  services,  three-sixteenths  of  any  profits  realized; 
details  the  expenditure  by  appellant  of  more  than  $100,000, 
the  heavy  losses  incurred  in  consequence  of  the  ignorant  and 
unfaithful  conduct  of  appellee,  and  the  final  resolve  of  appel- 
lant to  ceaae  operations  in  order  to  save  himself  from  continnod 
imposition  and  eventual  disaster. 

There  \vas  a  demurrer  to  the  bill,  which  was  properly  over- 
ruled. 

It  appears  from  a  nunc  pro  tunc  ordea*  entered  in  the  cause  at 
the  February  term,  1907,  and  brought  to  this  court  by  writ 
of  certiorari,  that  at  the  May  term,  1905,  the  circuit  court, 
over  the  protest  of  the  appellant,  awarded  an  issue  out  of  chan- 
oefy,  in  advance  of  the  introduction  of  any  evidence,  to  be 
tried  by  a  jury,  to  ascertain  whether  a  partnership  existed  be- 
tween appellant  and  appellee,  and,  if  so,  the  terms  thereof,  and 
what  property  it  embraced.     This  nunc  pro  tunc  order  shows 
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thiat  the  basis  for  awarding  the  issfue  out  of  chanoery  was  an 
affiduvit  filod  by  the  appellee,  in  which  it  is  stated  that  the 
issiie  to  be  determined  \\'Oiild  be  rendered  doubtful  by  conflict- 
ing evidence  of  the  opposing  party,  and  thait  h©  believed  an 
issue  out  of  chanoeiry  should  be  directed  in  the  cause;  and  also 
a  joint  affidavit  by  counsel  for  the  appellee,  saying  that  they 
had  read  the  affidavit  of  their  client,  that  they  were  fully  ac- 
quainted with  the  points  in  issue,  and  knew  that  the  evidence 
would  be  conflicting,  and  that  in  thfeir  opinion  it  would  be 
proper  to  award  an  issue  out  of  chanoerj-.  The  first  and  meet 
important  question  to  be  considered  on  this  appeal  involves  the 
court's  action  in  directing  this  issue  to  be  tried  by  a  jury. 

It  has  long  been  settled  by  the  decisions  of  this  court  that 
an  issue  ourt;  of  ch'ancery  will  not  be  directed  when  the  claim 
is  altogether  unsupported  by  evidence.  The  rule  has  been 
that  the  defendant  cannot  be  deprived,  by  an  order  for  an  issue, 
of  his  right  to  a  decision  by  tibe  court  on  the  case  as  made  by  the 
pleadings  and  the  proof,  unless  the  conflict  of  the  evidence  is 
so  great  and  its  weight  so  nearly  evenly  balanced  that  the  court 
is  unable  to  determine  on  which  side  the  preponderance  is. 
Pryor  v.  Adams,  1  Call  381,  1  Am.  Dec.  533 ;  Wise  v.  Lamb, 
9  Gratt  294;  Smith  v.  Betty,  11  Qratt  752;  Beverly  v. 
Vf  alien,  20  Gratt.  147 ;  Mahnke  v.  liJeal,  23  W.  Va.  57. 

It  is  also  settled  by  numerous  decisions  of  this  and  other 
courts  that  the  ordering  of  issues  depends  on  the  application 
of  sound  legal  discretion  to  the  circumstances  of  the  case.  It 
is  not  a  power  to  be  exercised  at  pleasure,  and  depending  on 
arbitrary  disaretion.  Ordering  an  issue  must  always  depend 
upon  sound  discretion,  to  be  cautiously  and  diligently  exercised, 
according  to  the  circumstances  of  each  particular  case.  Beverly 
V.  Walden,  10  Gratt.  supra;  Mahnke  v.  Neal,  supra. 

The  object  of  an  issue  out  of  chanoery  is  to  satisfy  the  con- 
science of  the  chancellor  in  a  doubtful  case.  Almond  v.  Wilson, 
75  Va.  613.  But  the  authorities  all  show  that  there  must  be 
proper  evidence  that  the  case  is  doubtful.    In  this  connection  it 
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becomes  necessary  to  consider  the  statute  reoenitly  enacted  by 
the  General  Assembly  and  now  carried  into  section  3381,  Va. 
Code,  1904,  wliich  is  as  follows :  "Any  court  in  which  a  chan- 
oary  case  is  pending  may  direct  an  issue  to  be  tried  in  such 
court  or  in  any  CHrcuit  or  Corporation  Court,  and  the  court 
shall  have  the  disci'etion  to  direct  such  an  issue  to  be  tried 
befoTO  any  proof  has  been  taken  by  either  plaintiff  or  defend- 
ant, if  it  shall  be  showlu  by  affidavit  or  affidavits,  after  reason- 
able notice,  that  the  case  will  be  rendered  doubtful  by  the  oon- 
flictiog  evidence  of  the  opposing  party.'' 

It  will  be  observed  that  this  act,  in  conformity  with  the  rule 
theretofore  existing,  reposes  in  the  court  the  exercise  of  its 
discretion  in  detemndniing  whether  or  not  an  issue  shall  be 
directed.  The  modification  of  the  former  rule  governing  in 
sndi  ca^SB  is  found  in  the  provision  that  before  any  proof  has 
been  taken  the  court  may  act  upon  affidavit  or  affidavits.  In 
other  words,  lihe  affidavit  takes  the  place  of  the  testimony  re- 
quiied  prior  thiereto.  The  court  cannot  properly  exercise  sound 
discretion  or  tell  whether  "the  case  will  be  rendered  doubtful 
by  the  conflicting  evidence  of  the  opposing  party"  unless  the 
affidavits  provided  for  shall  contain  facts  sufficient  to  furnish 
a  proper  basis  for  the  court's  judgment. 

In  the  case  before  us,  the  affidavits  of  the  appellee  and  his 
counsel  are  meire  opinSons  that  in  their  judgmenjt  the  evidence 
of  the  opposing  party  would  be  conflicting,  and  an  issue  out 
of  chancery  proper.  If  the  statute  wero  held  to  have  intended 
that  the  affidavits  filed  fi(hkyuld^  oontain  only  the  language  of  the 
statute  without  any  facts,  then  in  every  chancery  case  the 
direction  of  an  issue  would  become  a  matter  of  right  and  not 
of  discretion,  as  a  party  to  the  suit  can  always  state  that  in 
his  opinion  "the  case  will  be  rendered  doubtful  by  the  con- 
flicting evidence  of  the  opposing  party.*'  The  Le^sla:ture,  by 
the  express  language  of  the  statute,  reposed  in  the  court  lie 
exercise  of  discretion  in  determining  when  there  should  be  an 
iwue  out  of  chancery,  and  it  could  hardly  have  intended,  in 
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the  same  breath,  to  require  the  court  to  surrender  its  judgment 
and  discretion  and  transfer  the  decision  of  that  question  to  a 
party  1x>  the  litigation,  or  his  counsel. 

We  are  of  opinlion  that  it  was  not  intended  by  the  statute 
to  change  the  firmly  established  rule  of  law,  th»it  the  dianoellor 
was  to  properly  exercise  his  discretion  "on  soimd  principles  of 
reason  and  justice;"  but  that  the  change  was  mearely  to  allow, 
instead  of  testimony  of  witnesses  as  to  the  facts,  as  theretofore, 
sbnply  an  affidlavit  as  to  the  facts,  or  affidavits,  as  it  might  be 
that  all  the  necessary  facts  would  not  always  be  in  the  posses- 
sion of  a  single  witness.  A  cbamoellor  cannot  properly  exercise 
reason  and  discnetion  unless  the  facts  upon  which  he  is  to  act 
are  before  him  in  some  form.  Any  other  interpretaition  of  the 
statute  would,  as  already  said,  make  the  whole  matter  of  direct- 
ing an  issue  one  of  right  and  not  of  discretion  on  the  part  of 
the  chancellor. 

The  issue  is  not  to  be  directed  simply  because  the  evidence 
ig  contradictory.  Chancellors  are  constantly  called  upon  U) 
decide  cases  upon  testimony  which  is  conflicting  and  contra- 
dictory. 

In  Hord's  Admr.  v.  Colbert,  28  Qratt  49,  60,  Judge  Staples 
says :  *^t  does  not  follow  that  an  issue  is  necessary  and  proper 
in  every  case  where  the  evidence  happens  to  be  conflicting.  Tf 
this  was  the  rule,  the  chief  time  of  the  chancery  courts  would 
he  occupied  with  trials  before  juries,  or  in  considering  their 
verdicts.  The  Circuit  Courts  and  the  judges  of  this  court  sere 
constantly  called  upon  to  decide  questions  of  fact  upon  testi- 
mony of  a  very  conflicting  character.'* 

In  Keagy  v.  Trout,  85  Va,  390,  395,  7  S.  E.  329,  Judge 
Lewis,  speaking  for  the  court,  says:  "The  chancellor  is  not 
bound  to  direct  an  issue  merely  because  the  evidence  is  con- 
tradictory. He  must  exercise  in'  the  matter  a  sound  discretion, 
and,  if  his  conscience  is  satisfled,  the  expense  and  delay  which 
a  jury  trial  involves  ought  not  to  be  incurred,  except  in  par- 
ticular cases  in  which  by  statute  or  practice,  it  is  made  a 
milter  of  right" 
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It  is  suggested  at  bar  that  tbe  Circuit  Court  liaving  in  tEis 
case  directed  the  issue,  and  thie  jury  having  found  the  verdiot, 
this  court  should  not  now  disiturb  the  result,  even  though  of 
opinion  that  the  issue  was  improperly  awarded  at  the  time  it 
was  ordered. 

This  court  has  repeabediy  decided  that  the  a\^'arding  of  an 
issue  out  of  chancery  reats  in  sound  discretion,  subject  to  re- 
view on  appeal. 

In  Beverly  v.  Walden,  supra,  it  is  said :  "While  it  is  true 
that  directing  an  issue  to  be  tried  by  a  jury  is  a  matter  of  dis- 
cretion in  a  court  of  equity,  it  is  equally  true  that  such  discre- 
tion must  be  exercised  upon  sound  principles  of  reason  and 
justice.  A  mistake  in  its  exercise  is  a  just  ground  of  appeal ; 
and  the  appellate  court  must  judge  whether  such  discretion 
has  been  soundly  exercised  in  a  given  case." 

In  deciding  the  question,  this  court  fihould  not  be  infliienoed 
by  any  matters  connected  with  the  testimony  taken  on  the 
trial,  but  should  look  simply  at  the  state  of  the  proof  existing 
when  the  issue  was  ordered.  The  mere  fact  that  there  was  an 
issue  directed  and  tried,  and  a  verdict  rendered  for  the  plain- 
tiff, affords  no  reaam  why  the  court  should  not  reverse  the  de- 
cree if  the  order  directing  the  issue  was  improperly  granted. 
Collins  V.  Jones,  6  Leigh  630,  20  Am.  Dec.  216;  Smith's 
Adm'r.  v.  Betty,  supra;  Mahnke  v.  Neale,  supra. 

In  the  case  of  Smith's  Adm'r.  v.  Betty,  supra,  the  court  said : 
'Tfn  the  case  of  Prior  v.  Adams,  1  Call  382,  1  Am.  Dec.  533, 
this  court  held  that  it  was  its  duty,  in  reviewing  a  decree 
founded  on  the  verdict  of  a  jury,  rendered  on  an  issue  out  of 
chancery,  to  look  to  the  state  of  the  proofs  existing  at  the  time 
when  the  issue  wm  ordered ;  and  if  satisfied  that  the  chancellor 
had  improperly  exercised  his  discrettion  in  directing  the  issue, 
to  render  a  decree,  notwithstanding  the  verdict,  according  to 
the  merits,  a-s  disclosed  by  the  proofs  on  the  hearing  when  the 
issue  was  ordered." 

We  are  of  opinion  th-at  the  Circuit  Court,  in  directing  the 
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isAue  in  tliis  case,  acted  upon  wholly  insufficient  affidiavits,  and 
failed  to  exercise  the  discretion  contemplated  by  law  in  such 
mattjers.  Upon  well  established  rules  of  law,  the  deoreee  com- 
plained of  must  be  set  aside,  and  the  cause  remanded  for  fur- 
ther proceedings  not  in  conflict  with  the  views  herein  expressed. 

Reversed. 
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OPytbeville. 

Qabrett  v.  Finch  and  Others. 

June  13,  1907. 
Absent,  Keith,  P. 

1  Equttt — Multifariousneaa — Fraud. — In  cases  involving  questions  of 
fraud,  great  latitude  is  allowed  in  pleading,  both  as  to  the  circum- 
stances charged  and  the  parties  impleaded,  provided  one  connected 
scheme  of  fraud  is  averred.  If  justice  can  be  conveniently  admin- 
istered in  the  mode  adopted,  the  objection  of  multifariousness  will 
not  lie,  unless  it  is  so  injurious  to  one  party  as  to  render  it 
inequitable  to  accomplish  the  general  good  at  his  expense. 

2.  Rescission — Equity  Jurisdiction — Remedy  at  Law. — Where  a  contract 

of  lease  has  been  procured  by  fraud,  the  party  defrauded  has  the 
right,  upon  discovery  of  the  fraud,  to  elect  to  rescind,  and  to 
invoke  the  aid  of  a  court  of  equity  for  that  purpose. 

3.  J%K\m— Representations  of  Fact  or  Opinion. — ^Whether  a  misrepresenta- 

tion is  one  of  fact  or  opinion  is  not  always  easily  determined.  The 
relative  knowledge  of  the  parties  dealing,  their  intentions,  and  all 
of  the  surrounding  circumstances  affect  the  interpretation,  and 
hence,  are  to  be  considered.  In  the  case  in  judgment,  the  repre- 
sentations alleged  in  the  bill  were  sufficient  to  entitle  the  com- 
plainant to  a  hearrjg,  and  the  demurrer  should  have  been  over- 
ruled. 

4.  BQTmr — Laches — Reasonable  Time — Demurrer. — ^In  a  suit  to  rescind  a 

contract  for  fraud,  no  precise  time  can  be  stated  within  which  suit 
must  be  brought.  What  is  a  reasonable  time  must,  in  large  measure, 
depend  upon  the  exercise  of  a  sound  discretion  by  the  court  under 
all  the  circumstances  of  the  particular  case.  In  the  case  in  judg- 
ment, in  view  of  the  allegations  of  the  bill,  the  question  of  laches 
cannot  be  determined  on  demurrer,  but  must  await  the  coming  in  of 
the  evidence  adduced  upon  the  hearing. 

Appeal  from  a  deoree  of  the  Circuit  Court  of  the  city  of 
Xewpart  News.    Decree  for  defendants.    Complainant  appeals. 

Reversed. 
Vol.  CTvn— 4 
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The  opinion  states  the  case. 

Ashby  &  Read,  for  the  appellant 

William  C.  Stuart  and  8.  0.  Bland,  for  the  appellees. 

ITabrison,  J.,  delivered  the  opinion  of  the  Court. 

On  the  15th  day  of  November,  1899,  the  appellant,  A.  C. 
Gamett,  entered  into  a  contract  of  lease  with  the  appellees,  F. 
F.  Finch  and  M.  A.  Finch,  his  wife,  whereby  the  appellanit  be- 
came the  lessee  of  a  certain  lot  25  x  100  feet,  situated  on  Wash- 
ington Avenue,  between  Slst  and  32nd  Streeits,  in  the  City  of 
Newport  News.  The  contract,  which  is  made  part  of  the  bill, 
shows  that  the  lease  was  for  a  term  of  forty  years  from  its 
date,  at  an  annual  renftal  of  $480  for  the  first  five  years,  and 
$600  annually  for  the  residue  of  the  term,  payable  in  semi- 
annual instalments  on  the  first  days  of  January  and  July  in 
each  year.  The  lessee  further  covenants  to  erect  a  building  on 
the  leased  lot  not  less  than  three  stories  in  height,  and  costing 
not  less  than  $2500.  The  contract  contains  otiher  covenants  and 
conditions  not  necessary  to  be  stated. 

In  September,  1906,  the  appellant  filed  the  bill  in  this  cause, 
alleging  that  he  had  been  induced  to  enter  into  tiiis  contract 
by  the  false  representationB,  warranties  and  statements  of  the 
lessors  and  their  agent,  one  W.  I.  Fitzsinmions ;  that  he  would 
not  have  made  the  contract  but  for  his  faith  in  the  truth  of 
these  repi^esentations,  and  praying  that,  because  of  the  wrong 
done  him  by  reason  of  such  false  represenitations,  the  contract 
be  rescinded  and  general  relief  granted. 

The  bill  was  dismissed  upon  demurrer,  and  from  that  action 
of  the  court  this  appeal  waa  taken. 

The  grounds  of  demurrer,  in  the  order  in  which  we  will  con- 
sider them  are,  (1)  that  the  bill  is  multif arioufl ;  (2)  that  the 
plaintifPs  remedy,  if  any,  was  at  law;  (3)  that  the  allegations 
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of  the  bill,  if  true,  set  up  mere  expressions  of  opinion,  and  not 
pepreeeDtatioM  of  fact;  and  (4)  that  the  plaintiff  was  guilty 
of  ladies  in  disaffirming  the  contract. 

The  court  is  of  opinion  that  the  bill  is  not  multifarious.  It 
presents  in  llue  ordinary  way  the  grounds  of  tihe  plaintiff^s 
prayer  for  a  recision  of  the  contract,  and  it  is  not  perceived 
that  the  coarse  pursued  could  result  in  injury  to  any  one  of 
the  parlies  to  the  litigation.  School  Board  v.  Parish,  92  Via. 
156,  23  S.  E.  221 ;  Jordan  v.  Liggan,  95  Va.  616,  29  S.  E. 
330;  Snyder  v.  arandstaff,  98  Va.  473,  31  S.  E.  647,  70  Am. 
St  Rep.  863. 

In  Jordan  v.  Liggan,  supra,  it  is  said  that,  in  cases  involving 
the  question  of  fraud,  a  very  great  latitude  is  allowed  in  plead- 
ing, both  as  to  the  circumstances  charged  and  the  parties  )n> 
pleaded,  provided  one  connected  echeiue  of  fraud  be  averred. 
If  justice  can  be  conveniently  admliniistered  by  the  mode  of  pro- 
ceeding adopted,  the  objection  of  multifariousness  will  not  lie, 
nnlesB  it  is  so  injurious  to  one  l>arty  as  to  render  it  inequitable 
to  accomplish  the  general  good  at  his  expense. 

The  court  is  further  of  opinion  that  the  plaintiff  had  tho 
right  to  seek  relief  in  equity.  The  prime  object  of  this  suit 
was  to  have  rescinded  a  contract  alleged  to  have  been  procured 
by  fraud.  The  plaintiff  had  a  right  to  elect  to  rescind,  upon 
discovery  of  the  fraud,  and  to  invoke  the  aid  of  a  court  of  equity 
for  that  purpose.  Pcmell  v.  Berry,  91  Va.  568,  22  S.  E.  365 : 
^Yihon  V.  Hundley,  96  Va.  96,  30  S.  E.  492,  70  Am.  St.  Rep. 
S37;  Pom.  Eq.  Jur.,  sec.  684,  etc. 

The  court  is  further  of  opinion  that  the  allegations  of  th<? 
bill  are  not  confined  to  mere  expressions  of  opinion,  but  that 
representationa  of  fact  are  sufficiently  all-^ed  to  entitle  the 
plaintiff  to  relief  if  such  representations  are  shown  to  have  been 
made.  The  bill  alleges  thait  prior  to  making  the  lease  contract, 
and  as  an  inducement  to  tihe  plaintiff  to  enter  into  it,  he  was 
assured  that  a  certain  pier,  then  in  progress  of  construction, 
wonld  be  completed  and  maintained,  its  construction  being  pro- 
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vided  far;  that  arrangemeoits  had  been  cansuminated  with  the 
steamboat  lines  which  run  from  Petersburg,  Eichmoaid,  Wadi- 
ington  and  Baltimore,  whereby  euch  steamJera  would  stop  and 
have  their  wharfage  r^ulaxlj  at  this  piar;  tbiat  amangements 
h'ad  been  made  for  foreigB  steamers  also  to  stop  legularlj  at 
this  pier;  that  arrangements  had  been  made,  whereby  82nd 
street  was  to  be  opened  and  graded  to  the  approach  of  said  pier,, 
and  a  number  of  warehouses  erected  on  or  adjaoeot  to  the  pier ; 
that  because  of  these  arrangements,  which  had  been  oonsum- 
mated,  this  pier  would  beoome  the  leading  pier  in  the  city,  and 
32nd  street  extended  to  the  pier,  the  main  thoroughfare  of  the 
city.  It  is  further  alleged  that  the  lot  leaised  by  the  plaintiff 
is  about  three  himdred  yards  from  the  river,  and  is  bo  situated 
as  to  be  peculiarly  benefited  by  the  completion  and  maimteni' 
ance  of  the  pier  in  question,  and  the  extension  of  32nd  street 
through  the  other  lands  of  the  leasors  to  the  pier.  It  is  further 
alleged  that  it  was  well  known  to  the  lessors  that  unless  these 
representations  and  assurances  were  fulfilled  the  lot  in  question 
was  not  worth  anything  like  the  rental  the  plaintiff  finally 
agreed  to  pay  therefor;  and  that  the  plaintiff  would  certainly 
not  have  made  the  lease  if  such  assurances  and  representations 
had  not  been  given. 

It  is  not  always  an  easy  matter  to  determine  wtether  a  given 
statement  is  one  of  fact  or  opinion.  The  relative  knowledge  of 
the  parties  dealing,  their  intetotionis  and  all  of  the  surrounding 
circumstanees,  which  can  only  be  gathered  from  the  evidence, 
affect  the  interpretation  which  the  courts  put  upon  representa- 
tions in  determining  wheither  they  be  of  fact  or  opinion.  Taking 
the  aDegations  of  the  bill  to  be  tnie,  in  the  light  of  the  adjudi- 
cations of  this  court,  the  alleged  representations  were  suflScient 
to  entifle  the  plaintiff  to  a  hearing.  Wilson  v.  Carpenter,  91 
Va.  183,  21  S.  E.  243,  50  Am.  St.  Kep.  824;  Watkins  v.  West 
Wythevilh  &c.  Co.,  92  Va.  1,  22  S.  E.  654;  Orr  &  Litton  v. 
Goodloe,  93  Va.  263,  24  S.  E.  1014;  Owen  v.  Boyd  Land  Co., 
95  Va.  560,  28  S.  E.  950. 
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The  oourt  is  further  of  opinion  tbat^  under  the  allegations  of 
the  bill,  the  objection  of  laches,  on  the  part  of  the  plaintiff,  in 
disafSnning  the  contraot  of  lease  is  not  well  taken.  The  bill 
allies  that  the  appellees,  F.  F.  Finch  and  his  wife,  M.  A. 
Finch,  were,  at  the  date  of  the  lease,  the  owners  of  a  very  large 
and  valuable  estate  in  the  city  of  Newport  News,  including 
a  large  tract  of  land  in  the  heart  of  the  city  fronting  on  the 
James  River,  upon  which  the  pier  in  question  was  being  built, 
and  through  which  82nd  street,  when  extended,  had  to  run.  It 
is  further  alleged  that  m  1901  the  pier  was  nearing  com- 
ptetion,  when  M.  A.  Finch  brought  a  suit  against  her  husband 
for  a  divorce  and  a  settlement  of  his  accounlB  in  the  manage- 
ment of  her  property ;  that  this  suit  is  still  pending,  involving 
an  inunense  estate  worth  over  half  a  million  dollars;  that  it 
hss  been  a  protracted  and  bitterly  contested  litigation;  that 
31  A.  Finch,  after  abandoning  her  prayer  for  divorce  in  Vir- 
ginia, establiflihed  her  reieddence  in  one  of  the  Dako4;as  for  the 
purpose  of  obtaining  a  divoroe,  and  has  for  some  years  past  been 
a  non-resident  of  this  state.  It  is  further  alleged  that  this  liti- 
gation involved,  in  part,  the  land  upon  which  the  pier  was 
being  built  and  through  which  32nd  street  extended  would 
run  to  reach  the  pier;  that  upon  the  institution  of  this  litiga- 
tion all  work  and  improvement  on  the  property  of  the  lessors 
practically  stopped,  and  no  effort  Wae  made  to  carry  out  the 
represenftatione  which  had  been  made  to  the  plaintiff  as  an 
indnoement  to  miaking  the  lease  contract ;  lihat  in  this  unsettled 
cofndition  of  affairs  with  respect  to  the  Finch  estate,  plaintiff 
yrm  led  to  believe,  and  did  believe,  that  tlhe  represetntations 
which  had  beem  made  to  him  could  not  be  fulfilled  and  carried 
out  until  the  oontroversy  between  the  lessors  was  ended,  and  it 
was  ascertained  who  was  to  own  the  pier  and  the  property 
«d]acrait  thereto.  It  is  fuirthler  allied  that  during  this  time 
complainant  rested  upon  the  belief  that  the  statements  and 
representations  which  he  had  relied  on  would  be  carried  out, 
and  he  relieved  of  the  neoeserity  of  invoking  thie  aid  of  a  court 
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of  equity  to  rescind  a  contract^  which  thoiugh  fully  performed 
by  him,  including  the  erection  of  a  three-story  building  on  the 
leased  lot  at  a  cost  of  $6,500,  had  been  broken  in  every  material 
respect  by  the  lessors;  but  froon  the  fact  that  tihe  incompleted 
pier  had  recently  been  allowed  to  decay,  and  other  things  wWcib 
had  come  to  the  knowledge  of  complainant,  hds  faith  in  the 
honesty  of  the  lessors  had  been  shaken,  and  he  forced  to  be- 
lieve that  the  statements  and  representations  which  he  had 
relied  on  were,  in  fact,  false  and  imtrue,  and  made  to  deceive 
and  defraud  him;  and  that  complainant  was  therefore  forood 
into  this  litigation  in  order  to  avoid  the  imputation  of  ladues 
in  the  premises.  It  is  further  alleged  that  this  suit  is  in  no 
way  an  effort  on  the  part  of  complainant  to  escape  the  conse- 
quences of  a  bad  bargain;  that  real  estate  values  in  Newport 
Xews,  and  especially  in  the  locality  where  the  lot  in  question 
is  situated,  are  practically  the  same  now  that  they  were  when 
the  lease  was  made;  that  had  the  srtatements  and  representa- 
tions been  true  and  carried  out,  the  lot  would  have  been  worth 
the  rental  which  complainant  had  agreed  to  give  for  it,  but 
that  such  bargain,  without  the  representations  being  fulfilled, 
was  unconscionable. 

In  a  suit  for  the  recision  of  a  contract  upon  the  ground  of 
fraud  in  its  i>rocurement,  no  precise  or  defined  limit  of  timr- 
can  be  stated  within  which  the  inteo-position  of  the  court  must 
be  sought  What  is  a  reasonable  time  cannot  be  well  defined 
so  as  to  establish  any  general  rule,  and  must  in  a  great  measure 
depend  ujMDn  the  exercise  of  the  sound  discretion  of  the  court, 
under  all  the  circumstances  of  the  particular  ease.  "  Kerr  oy 
Fraud  &  Mistake,  p.  305,  et  seq. 

In  view  of  the  allegations  of  the  bill,  to  which  we  have  ad- 
verted, it  cannot  be  stated  as  a  matter  of  law,  that  the  appel- 
lant has,  bv  ladies,  lost  his  right  to  disaflSrm  the  contract  in 
question.  AVhether  or  not  ffiich  risrht  has  been  lost  is  a  question 
of  fact  which  must  be  debermined  in  the  light  of  the  evidence 
adduced  upon  the  hearing. 
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For  these  reasoaas  the  decree  appealed  from  must  be  re- 
versed, the  demurrer  to  the  bill  overruled,  and  the  cause  re- 
manded for  further  proceedings. 

Reversed. 
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Cook  v.  Seaboard  Aib  Liite  Railway. 

June  13,  1907. 

1.  Waters  and  Water  Courses — Change  of  Course, — The  owner  of  land 

may  change  the  whole  course  of  a  stream  within  the  limits  of  his 
own  land,  provided  he  restores  the  water,  undiminished,  to  the 
original  channel  before  leaving  his  own  premises,  and  other  persons 
are  not  injured  by  such  diversion. 

2.  Waters  and  Water  Courses — Overflow — Change  of  Course. — ^The  right 

of  a  land  owner,  under  circumstances  like  those  in  this  cause,  to 
change  the  course  of  the  superabundant  water  produced  by  freshets, 
is  not  less  clear  than  his  right  to  change,  on  his  own  land,  the 
course  of  the  ordinary  stream. 

3.  Railroads — Flood    Waters — Culverts — Case    at    Bar, — Where  the  pro- 

prietor of  land  changed  the  course  of  a  stream  through  his  own 
land  and  then  returned  it  to  its  original  channel,  before  leaving  his 
land,  and  constructed  a  wasteway,  to  carry  off  the  surplus  water,  in 
case  of  freshets,  both  of  which  appeared  to  be  permanent,  and  some 
years  thereafter  a  railroad  company  constructed  its  road-bed  across 
said  channel  and  wasteway,  it  was  the  duty  of  the  company  to 
provide  for  the  escape  of  the  water  through  the  wasteway  as  well 
as  through  the  channel,  although  the  proprietor  may  have  originally 
intended  to  change  the  location,  at  some  future  time,  of  said  arti- 
ficial channel.  The  company  should  have  adapted  itself  to  existing 
conditions,  which  could  not  thereafter  have  been  changed  to  its 
prejudice.  Flood  water,  which  overflows  from  a  natural  stream,  is 
not  surface  water,  and  a  railroad  company  is  liable  in  damages  for 
injuries  resulting  from  its  failure  to  construct  proper  culverts  to 
carry  it  off  where  its  embankments  would  otherwise  obstruct  its 
passage. 

Error  to  a  judgment  of  tihe  Circuit  Court  of  Chesterfield 
county  in  an  action  of  trespass  on  the  case.  Judgment  for  the 
defendant.     Plaintiff  assigns  error. 

Reversed, 
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Lunsford  L.  Lewis  and  J.  M.  Oregory,  for  the  plaintiflE  in 


error. 


R.  Eandolph  WilUams  and  E.  H.  Wells,  for  the  defendant 
in  errw. 

Harrison,  J.,  delivered  the  opinion  of  tliie  Oourt.  j 

This  action  wae  brought  by  Ljdia  W.  Cook  against  the  Sea* 
board  Air  Line  Railway  for  the  recovery  of  damages  alleged 
to  have  been  sustained  by  her^  by  reason  of  the  skillful  and 
ncgfigent  oonstruction  of  its  railroad  bed  on  its  right  of  way 
throoi^  her  premises. 

The  plaintiff  is  the  owner  of  a  farm  in  Oheeterfield  oounty^ 
containing  about  three  hundred  acres,  upon  wMch  she  has  for 
some  jean  operated  a  valuable  and  profitable  granite  quarry. 
There  flows  through  this  tract  of  land  a  smaill  stream  of  waiter, 
which,  in  its  original  course,  flowed  through  a  portion  of  the 
quarry,  so  that  in  opening  the  quarry  it  became  necessary  to 
£yert  the  stream  from  its  natural  channel.  This  was  accom- 
pKshed  by  constructing  a  canal  which  carried  tho  water  around 
the  east  side  of  "die  quarry,  and  reertx^red  it,  below  thle  quiarry, 
to  the  natural  bed  of  the  stream  before  it  had  left  the  premises 
of  the  plaintiff.  There  was  also  constructed  by  the  plaintiff  a 
wMte  way,  connected  with  the  oamal  some  distance  below  its 
head,  for  the  purpose  of  carrying  off  the  superabundant  water 
whenever  there  was  a  f rediet. 

At  the  time  the  defendant  railway  company  acquired  its 
ri^t  of  way  and  constructed  its  road-bed,  this  canal  and  waete 
way  had  been  continuously  in  use  for  a  number  of  years,  and 
both,  as  well  aa  the  purpoeo  for  which  each  was  designed,  were 
as  apparent  as  thte  existence  of  the  quarry  itself.  The  right 
rf  way  oondemned  by  the  defendant  CfrosBed  the  wasteway  and 
ran  from  thait  point  for  a  distance  of  one  hunidred  and  fifty 
vardfi  parallel  with  and  near  to  the  canal,  the  canal  being  be- 
Vol.  cvn — 5 
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tween  the  railroad  and  tho  quarry.  No  culvert  was  constructed 
or  other  provision  made  for  the  passage  of  the  water  across 
th'e  right  of  way  of  the  defenSdant  compamy,  which  'had  there- 
tofore been  carried  off  thirou^  tlhte  wasteway  piK)vidied  by  the 
pladntiflE  for  that  purpose,  but  earth,  stone  and  gravel  were 
deposited  by  the  defendant  on  the  west  sdde  of  its  right  of  way 
and  near  to  the  east  bank  of  the  canal,  so  that  the  super- 
abundant water,  in  times  of  freshets,  was  thrown  upon  the 
plaintiff's  premises  and  her  quarry  fioodied. 

Under  the  instructione  given  by  the  Circuit  Court  there 
v.'tis  a  verdict  for  the  defendant  which  the  court  refused  to  dis- 
turb, on  a  miotion  by  the  pJJadnJtiff  for  a  new  triial,  and  the  judg- 
ment complained  of  was  rendered. 

.  The  cnicial  question  in  the  case  involves  the  action  of  the 
court  in  giving  its  fourth  inetruction,  whdch  is  as  follows :  'Tf 
the  jury  believe  from  the  evidence  that  Mrs.  Cook,  prior  to 
the  building  of  the  railroad,  ch>ainged  the  course  of  the  stream 
originally  and  naturally  passing  over  the  site  of  her  quarry  in 
such  a  manner  as  to  alter  the  face  of  nature  and  fix  for  all 
time,  ae  far  as  she  was  concerned,  the  said  stream  in  a  new  and 
permanent  channel,  then  this  new  bed  or  cJhta.'nnel  became  to  all 
legal  intents  a  natural  water  course  wMch  the  railroad  company 
was  bound  to  provide  for  and  has  no  right  to  obstruct;  and 
if  they  believe  further  that  the  said  company — the  proprietor 
of  the  opposite  bank  of  said  stream — did  alter  the  course  of  and 
obstruct  the  same  by  raising  the  level  of  or  erecting  a  dike  upon 
said  bank,  so  that  in  time  of  flood  the  waiter  was  impelled  upon 
the  opposite  shore,  whereby  Mrs.  Cook's  quarry  was  submerged 
and  her  property  injured,  then  tbey  must  find  for  the  plaintiff, 
JVlrs.  Cook,  in  such  sum  as  will  compensate  her  for  the  injury 
tius  inflicted.  But  on  the  contrary,  if  the  jury  beiKeve  from 
the  evidence  that  the  canal  and  waeteway  constructed  by  Mrs. 
(?ook  through  her  lands  was  not  a  permanent  change  in  the 
bed  of  the  natural  stream  fixed  for  all  time  as  far  as  she  was 
concerned,  and  that  the  purpose  and  intent  was  to  remove  the 
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same  from  place  to  place,  or  time  to  time,  as  the  convenience  or 
necessities  of  the  quarry  might  demand,  then  said  canal  and 
vasteway  was  not  a  natural  stream  for  whidi  the  radlpoad  com- 
pany was  bound  to  provide  a  passage.  In  thai  case  the  law 
imposed  no  obligation  on  said  company  to  preserve  or  continue 
said  wasteway,  and  it  was  lawful  for  it  to  raise  or  erect  a  dike 
upon  the  bank  of  said  canal,  or  otherwise  obstruct  the  same, 
as  the  convenience  or  safety  of  its  business  required." 

That  the  stream  in  question  is  a  natural  stream  is  not  dis- 
puted ;  and  that  the  plaintiff  had  the  legal  right  to  divert  the 
water  and  turn  it  into  an  artificial  channel,  as  she  did,  is  not 
and  cannot  be  denied ;  it  being  a  settled  principle  of  the  com- 
mon law  that  a  proprietor  may  change  tihe  whole  course  of  a 
stream  within  the  limits  of  his  own  land,  provided  he  restores 
the  water  undimini^ed  to  the  original  channel  before  leaving 
Iris  premises,  and  other  persons  are  not  injui>ed  by  such  diver- 
sion. Kent's  C!om.,  VoL  3,  p.  439 ;  Famtam  on  Waters,  Vol. 
2,  p.  1645 ;  DUling  v.  Murray,  6  Ind.  324,  63  Am.  Dec  385 ; 
Siein  v.  Burden,  29  Ak,  127,  65  Am.  Dec.  394;  Canfield  v. 
Andrews,  54  Vt  1,  41  Am.  Eep.  828. 

The  right  of  the  land  owner,  under  circumstances  like  those 
of  the  case  at  bar,  to  change  the  course  of  the  superabundant 
water  prodnoed  by  freshets  is  not  less  clear  tihan  her  right  to 
change  on  her  own  land  the  course  of  the  ordinary  stream. 
BurweU  v.  Hohson,  12  Gh-att  322,  65  Am.  Dec  247.  This  is 
an  important  and  instructive  case,  and  the  principles  there 
sealed  are  in  many  material  particulars  applicable  to  and 
sustain  tbe  view  taken  in  the  case  at  bar. 

As  stated  in  the  brief  of  counsel  for  the  defendant  railway, 
instruction  No.  4  tells  the  jury  "tihat  the  obligations  of  the 
railway  company  wilih  respect  to  the  overflow  or  to  the  flood- 
water  in  the  plaintiff's  eanal  were  to  be  determined  by  them 
upon  tiieir  oonclumon  as  to  whether  the  diversion  of  the  natural 
stream  through  the  plaintiff's  property  was  a  temporary  or  a 
permanent  diversion."    In  other  words,  that  the  obligation  of 
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the  defePidant  company  to  provide  a  pafisage  across  ite  right 
of  vmy  for  the  waiter  that  hfl.d  tiheretof ore  flowed  throu^  the 
plaintiff's  waateway,  and  the  right  of  the  plaintiff  to  recover 
the  damage  resulting  to  her  from  its  failure  to  provide  such  pas- 
sagje,  are  made  to  depend  upon  the  purpose  of  the  plaintiff  to 
continue  the  artificial  channel  exactly  as  it  then  was  "fixed 
for  all  time,  so  far  as  she  was  conoemed." 

The  principle  annoimeed  by  this  instruction  is  not  applicable 
to  the  case  at  bar.  That  principle  is  applicable  when  the  ques- 
tion to  be  determined  is  whether  or  not  a  right  has  been  aban- 
doned. If,  for  example,  the  defendant  company  had  built  its 
mad  acroas  the  empty  bed  of  the  originial  stream  when  no  pro- 
vision for  carrying  off  water  was  necessary,  and  the  plaintiff 
had  afterwards  turned  the  water  back  into  the  original  channel, 
her  right  to  do  so  would  depend  upon  wheither  or  not  fiftie  had 
diverted  the  water  into  the  artificial  channel  with  the  intention 
of  permanentfly  abandoning  the  old  channel. 

The  case  of  Miss.  Cent.  R.  Co.  v.  Mason,  51  Miss.  234,  is  a 
well  considered  case  illustrative  of  this  principle.  There  it 
was  held  that  to  relieve  a  railroad  company  from  the  duty  of 
maintaining  a  passage  across  its  right  of  way  for  a  water- 
course, on  the  ground  that  the  adjoining  owner  had  changed  the 
course  into  a  new  diannel,  the  intention  to  make  a  permanent 
change  must  be  evidenced  by  an  imequi vocal  and  decisive  act 
evincing  a  purpose  to  abamdon  the  old  channel.  In  that  case 
the  road  was  built  acroes  the  old  channel. 

The  case  at  bar  is  very  different  from  that  to  which  the  prin- 
ciple announced  by  instnietion  No.  4  is  applicable.  There  wlas 
evidence  tending  to  show  that  some  years  before,  when  the 
canal  amd  wasteway  were  constructed,  the  plaintiff  contem- 
plated, in  the  event  the  future  development  of  the  quarry  and 
the  needs  of  the  business  should  require  it,  to  move  the  canal 
further  back  on  a  line  about  where  the  defendant's  road  hias 
since  been  built;  when,  however,  the  road  was  built,  any  inten- 
tion to  change  the  location  of  the  canal  had,  from  necessity,  tb 
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be  abandoned^  as  the  canal  lay  between  the  railroad  and  thie 
quarry,  and  within  a  few  feet  of  both — ^indeed,  for  some  dis- 
tance the  defendanft's  ri^it  of  way  adjoLDs  the  oanal,  thus 
creating  an  impassable  barrier  to  any  lurtiher  movement  of  the 
caml  in  that  direction.  But,  if  this  were  mot  ao,  tihe  plaintiff, 
having,  as  vre  hsave  seen,  the  right  to  divert  the  stream,  on  her 
own  land,  from  its  original  course  to  the  new  channel,  would 
hare  had  an  equal  rigjht  to  change  the  artificial  channel,  as  the 
needs  of  her  busdness  required,  provided  the  duange  was  made 
witioni  injury  to  others.  Yet  the  theory  of  tihe  instruction  is 
tiiaft  the  plaintiff  oould  not  recover  unless  the  canal  and  waste- 
way  conatructed  by  her  wus  in  fact  «t  parmaitentt  k>cation, 
'^fixed  for  all  time  as  far  as  she  was  oonoemed.'' 

It  was  a  matter  of  no  moment  to  the  defendant  company 
what  may  have  been  the  intention  of  the  plaintiff  with  respect 
to  fnture  changes  in  thie  course  of  the  stream  upon  her  ow^ 
land.  After  the  defendant  company  had  built  its  road,  adapt- 
ing it  to  the  then  existing  conditionis,  no  change  could  have 
beea  thereafter  made  in  the  location  of  the  stream  affecting  in- 
juriously its  rights.  To  all  appearances,  when  the  road  was 
located  the  then  existing  arrangement,  wbddh  had  been  in 
existence  for  a  niunber  of  years,  was  a  permanent  one,  and  the 
ownpany  not  only  had  the  ri^t,  but  it  was  its  duty  in  oon- 
fltracting  its  road,  to  adapt  itself  to  oonditionfl  as  they  then  ex- 
isted. It  could  have  safely  provided  a  passage  for  the  water 
from  the  wiaeteway,  because,  having  adapted  itself  to  the  state 
of  things  created  by  the  plaintiff,  she  oould  mot  thereafter  have 
dianged  tlK)ee  conditions  to  the  injury  of  the  company  without 
its  consent.  The  plaintiff  could  not  afterwards  have  changed 
the  location  of  the  canal  or  waatewJay  and  required  the  com- 
pany to  construct  a  culvert  at  another  place.  Upon  familiar 
principles  she  would  have  been  estopped  from  making  such  a 
flemand. 

In  3  Famham  on  Walters  and  Water  Rights,  see.  827c,  it  is 
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said:  "If  a  land  ownor  makes  a  change  in  the  course  oi  a 
stream  which  to  all  appearances  is  permanent,  and  holds  out 
to  the  world  the  representation  that  such  conxiition  is  per- 
manent, hie  wall  be  bound  by  his  aot^  and  after  ottuer  persons 
have  acquired  righlte  by  changing  their  poaitians  upon  the  faith 
of  such  representations,  he  will  not  be  permitted  to  deny  that 
the  stream  is  not  flowing  in  its  true  channel."  And  in  /the 
same  connection  it  is  said:  "Whien  a  channel  is  out  to 
straighten  a  water  course,  and  the  watei*  flows  in  the  new  chan- 
nel for  a  number  of  years,  a  railroad  company,  in  constructing 
its  road  tliaxmgh  the  property  is  bounid  to  treat  the  new  channel 
as  tihe  water  course  and  cannot  obstruct  it  to  the  injury  ctf 
adjoining  owners." 

The  water  wthich,  in  times  of  freshets,  flowed  through  the 
wasteway,  was,  so  far  as  it  concerned  the  obligations  of  the 
defendant  with  respect  thereto  in  constructing  its  road,  to  all 
intents  and  purposes  natural  water,  and,  upon  the  principle 
announced  in  N.  &  W,  By.  Co.  v.  Carter,  91  Va.  587,  22  S.  E. 
517,  it  was  the  duty  of  the  defendant  compaiiiy  to  make  provi- 
sion for  it.  The  authorities  hold  that  the  iood-^wtater  which 
overflows  from  a  natural  strelam  is  nojt  surface  water,  and  that 
the  failure  of  a  railroad  company  to  make  culverts  in  an  em- 
bankment constructed  by  it  for  its  road-bed,  on  lands  subject 
to  such  overflow,  of  sufficient  size  to  permit  the  water  behind 
the  embankment  to  rise  and  fall  as  fast  as  the  stream  does,  is 
negligent  and  unskilful  construction,  making  the  company 
liable  in  damages  for  resulting  injury.  Uhl  v.  Railroad  Co,, 
56  W.  Va,  494,  49  S.  E.  378,  68  L.  R.  A.  138,  107  Am.  St 
Rep.  968 ;  O'Connell  v.  Ry.  Co,,  87  Gk.  246,  13  S.  E.  489,  73 
L.  R.  A.  394,  27  Am,  St  Rep.  246.  And  thas  court  has  held 
that  even  surface  water,  when  flowing  in  a  natural  channel, 
must  be  dealt  with  by  a  railroad  company  in  constructing  and 
maintaining  its  road  as  if  it  were  Water  flowing  in  a  n'atural 
stream.    N.  &  T7.  Ry.  Co.  v.  Carter,  sxipra. 
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The  court  having  erred  in  giving  to  the  jury  instruction  No. 
4,  the  judgment  must  be  reversed,  the  verdict  of  the  jury  set 
aside,  amd  the  case  remanded  for  a  new  trial,  i]iot  in  conflidt 
with  the  views  expressed  in  this  opinion. 

Reversed. 
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Merchant.  &  Miners  Transportation  Co.  v.  Masury. 
June  13«  1907. 

I.  Demurreb  to  Evidence — Demurrer  Overruled — Verdict  Set  Aeide — New 
Trial, — When  a  demurrer  to  evidence  is  overrule^  but  the  condi- 
tional verdict  of  the  jury  is  set  aside  for  lack  of  evidence  to  support 
it,  the  trial  court  should,  upon  request  of  the  demurrant,  permit 
him  to  withdraw  his  demurrer  to  the  evidence,  and  direct  a  new 
trial  of  the  whole  case,  and  not  simply  award  an  inquiry  of  the 
danuigdi  sustained. 

Error  to  a  judgment  of  the  Court  of  Law  aikd  Chancery  of 
the  city  of  Norfolk  in  an  action  of  trespass  on  the  case.  Judg- 
ment for  the  plaintiff.     Defendant  assigns  error. 

Reversed. 

The  opinion  states  the  case. 

Hughes  <&  Little,  for  the  plaintiff  in  error. 

A,  Johnston  Ackiss,  for  the  defendant  in  error. 

Kettu,  p.,  delivered  the  opinion  of  the  Court. 

Masury,  the  defendant  in  error,  brought  a  suit  in  the  Court 

of  Law  and  Chancery  of  Ae  city  of  Norfolk  against  the  Mer- 

/a.on4<i  A-  Miners  Transportation  Company,  to  recover  damages 

y  to  goods  shipped  frc«n  Boston,  Mass.,  to  the  city  of 
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The  defendant  pleaded  not  guilty,  and  after  the  evidence 
was  pnt  before  the  jury  upon  this  issue  the  defendant  demurred 
and  t^  jury  assessed  tihe  plaintiff's  damages  at  $714.50^  sub- 
ject to  tlie  decdsrion  of  the  oourt  Thereupon  t(he  defendant 
moved  the  court  'SS^t  aside  the  verdict  anid  grant  it  a  new 
trial,  upon  the  grounds  that  the  verdict  is  oontrary  to  the  law 
and  the  evidence,  that  the  damages  are  excessive,  and  that  there 
ia  no  evidence  of  the  proper  measure  of  damages  upon  wbiA 
to  base  a  verdict.  The  court  set  aside  the  verdict,  but  refu^e<l 
to  grant  a  new  trial.  It  awarded,  however,  a  writ  cxf  inquiry 
to  aaseas  the  damages,  and  entered  a  judgment  that  plaintiff 
should  recover  of  the  defendant  ^^what  damages  he  ought  to 
reoov^  and  thatihe  amount  ofgueh  damages  shouldJbe  ar,- 
sessed  by  a  jury."  The  defendant  tihen,  by  its  attorneys,  after 
tiie  refusal  of  the  court  to  grant  it  a  new  trial,  and  before  tlie 
jury  were  sworn  to  try  the  writ  of  inquiry,  moved  the  court 
to  allow  it  to  withdraw  its  demurrer  to  the  evidence,  and  asked 
'that  a  new  trial  should  be  granted  it  on  the  facts,  both  as  to 
its  liability  and  as  to  damages;  but  the  court  overruled  the 
motion  of  ^be  defendant  and  refused  to  allow  it  to  withdraw 
ite  demurrer  to  the  evidence.  An!d  thereupon  the  jury  em- 
paneled to  assess  the  damages  found  a  verdict  in  favor  of  the 
plaintiff  for  $404.10,  upon  which  judgment  was  entered,  and 
to  that  judgment  a  writ  of  error  was  awarded  by  this  court. 

A  similar  question  was  recently  before  this  court,  in  N,  d* 
W.  Ry.  Co.  V.  Wilkinson,  106  Va.  775,  56  S.  E.  908,  but  in 
that  case  a  bill  of  exception  was  taken  by  the  defendant  in 
error  to  the  ruling  of  the  court  setting  aside  the  first  verdict 
as  being  ansupported  by  the  evidence,  and  tjhis  court,  holding} 
that  dtere  was  error  in  setting  aside  the  verdict,  and  that  the 
evidence  was  suffioienft  to  support  it,  entered  judgment  upon 
that  verdict  in  behalf  of  defendant  in  error ;  and  it  was  thereby 
rendered  unneoeBBary  to  dispose  of  lihe  question  here  presented. 

The  position  of  plaintiff  in  error  here  is  that,  in  order  to 

nndnttin!  a  judgment  against  it,  it  was  necessary  to  show  that 
Vol.  om— 4 
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it  had  been  negligent  as  a  conmion  carrier  with  respect  to  the 
goods  oommitted  to  its  care,  that  the  defendant  in  error  had 
suffered  damage  by  reason  of  that  negligence,  and  the  amoimt 
of  damage  thus  sustained;  that  in  the  oaee  before  ms  these 
questions  were  so  intimately  blended  that  when  the  testimony 
closed,  being  of  opinion  that  the  evidence  was  insufficient  to 
authorize  a  jury  to  find  a  verdict  assessing  damages  agaimst  it, 
it  had  interposed  a  demurrer  to  the  evidence ;  that  the  jury  had 
found  a  verdict  against  it  upon  insufficient  testimony,  as  it 
claimed,  and  that  claim  the  trial  court  sustained,  and  the  ver- 
dict aseessing  the  damages  was  set  asdde. 

Under  such  circumstances  we  are  of  opiniooi  that  after  the 
verdict  was  set  aside  defendant  should  have  been  permitted  to 
withdraw  its  demurrer  to  the  evidence,  and  that  a  new  trial 
should  have  been  awarded,  both  as  to  the  fact  of  liability  and  as 
to  damages.  The  insufficiency  of  the  evidenlce  to  establish  the 
damages  awarded  by  the  jury  in  their  firet  verdict  was  the 
inducement  to  plaintiff  in  error  to  interpose  a  demurrer  to  the 
evidence,  and  if  the  defendant  in  error  (plaintiff  in  the  court 
below)  was  permitted  to  introduce  further  evidence,  tending 
to  make  out  one  of  the  necessary  elements  in  hlis  case,  it  seems 
to  us  it  would  have  been  nothing  but  equal  justice  to  have  per- 
mitted the  same  privilege  to  the  plaintiff  in  error,  who  was  the 
defendant  in  the  court  below. 

We  have  been  referred  to  no  authority  by  oounsel,  nor  have 
we  been  able  to  find  any,  either  in  any  text-writer  or  m  the 
adjudicated  cases,  directly  bearing  upon  the  subject. 

The  reference  to  4  Min  Inst.  (Srd  ed.),  922,  (wtere  it  is 
said  that  according  to  our  practice,  ''the  jury  is  not  discharged, 
as  in  England ;  but  they  generally  find  a  verdict  subject  to  the 
demurrer  to  evidence.  If  the  jury  assess  damages  for  the 
plaintiff,  thus  hypothetically,  and  upon  considering  the  de- 
murrer, the  oonTt  is  of  opinion  that  the  plaintiff  has  cause  at 
action,  but  that  the  damages  are  excessive,  the  verdict  may  be 
set  aside,  and  a  writ  of  inquiry  awarded,")  does  not  reach  the 
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eesentdal  merit  of  this  case,  which  is  that  the  defioieiK^  of  the 
proof  upon  the  measure  of  damages,  alleged  by  the  plaintiff  in 
orroa'  and  oancurred  in  by  the  court,  was  the  contnolling  influ- 
ence Tstich  induced  the  plaintiff  in  error  to  demuir  to  the  evi- 
daioe;  aaid  tihat  opportunaty  ought  to  have  been  afforcled  to  it, 
as  vFell  as  the  defendant  in  error,  to  amend  its  case  by  the  in- 
troduction of  further  evidence,  if  it  oould  do  so,  or  if  the  case 
against  it  was  dianged  by  additfional  evidence,  giving  it  the 
choice  of  trusting  its  case  to  the  jury  rather  than  to  resort 
under  changed  conditions  to  the  demurrer  to  the  evidence. 

For  these    reasons  we   ore   of  opinion  tihat  the  judgment 
should  be  reversed,  and  a  new  trial  awarded. 

Reversed. 
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OPytbevHle. 

WicKiCAM    &    Northrop,    Receivers,    v.    The    Richmond 
Standard  Steel,  Spike  &  Iron  Co. 

June  13«  1907. 

1.  Landlobd  and  Tenant — Rent — Use  of  Personal  Property  as  Part  of 

Consideration, — The  presence  of  personal  property  upon  land,  to  be 
used  in  immediate  connection  with  the  land  and  essential  to  its 
enjoyment  for  the  purposes  for  which  the  land  is  leased,  may  im- 
measurably increase  the  rental  value  of  the  land,  and  the  return 
for  the  use  of  both  properties  may  be  stipulated  for  as  rent,  and,  in 
case  of  default,  may  be  distrained  for. 

2.  Landlord     and     Tenant — Lease — Mill     Site     and     Water — Separate 

Values — Distress  for  Whole. — It  is  unnecessary,  in  this  case,  to 
determine  whether  or  not  water  drawn  from  a  natural  stream  and 
conveyed  into  a  permanent^  artificial  canal,  and  appropriated  to 
useful  purposes,  is  per  se  demisable,  for  where,  as  in  this  case,  the 
covenants  in  a  lease  of  a  mill  site,  with  sufficient  water  from  an 
artificial  canal  to  operate  the  mill,  are  interdependent,  the  mere 
fact  that  the  parties  have  chosen  to  fix  separate  values  on  the  use 
of  the  land  and  of  the  water,  is  immaterial,  and  the  whole  may  be 
recovered  by  distress. 

3.  Landlord    and    Tenant — Distress — Abandonment — Second    Distress — 

Character  of  Statutory  Distress. — ^The  abandonment  of  a  distress 
warrant  for  rent  actually  due,  after  levy  and  before  removal  or  sale 
of  the  property,  or  other  injury  to  the  tenant,  is  no  bar  to  a  second 
distress  warrant  for  the  same  rent  under  the  statutes  of  this  State, 
even  if  it  were  otherwise  at  common  law.  The  proceeding  under 
the  statute  is  judicial  in  its  character,  and  the  rights  of  the  tenant 
are  thoroughly  protected.  The  landlord  is  no  longer  "his  own 
carver,"  as  at  common  law. 

Error  to  a  judgment  of  the  Law  and  Equity  Court  o£  the 
city  of  Eidimond  in  an  acrtdon  of  trespaae  on  the  case.  Judg- 
ment for  the  plaintiff.    Defendants  assrtgn  error. 

Reversed. 
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The  opinion  states  tihe  oaee. 

H,  Taylor,  Jr.,  and  Eppa  Huntan,  Jr.,  for  the  plaintifi  in 
error. 

Wm.  L.  Royal,  for  the  defendant  in  error. 

WniTTLE,  J.,  delivered  the  opinion  of  t4ie  Court. 

llie  objeot  of  tMs  action  is  to  repover  damages  from  the 
plaiirtife  in  error  for  the  alleged  illegal  levy  of  a  dSstress  for 
rent  upon  the  property  of  tte  plaintiff. 

The  lessors,  who  were  predecesaors  in  title  of  the  defendants, 
demised  to  tlie  lessee^  thiroiigjh  whom  the  plainitiff  claims,  a 
lot  or  boundary  of  land  in  the  oity  of  Mandieeter,  adjoining 
their  canaJ,  for  a  mill  site,  together  with  sufficient  water  from 
the  canal  to  operate  tihe  mill  and  madhinery  which  the  lessee 
was  to  erect  and  install  upon  the  premises.  The  lease  was  ft>r 
the  term  of  twenty-five  years,  at  an  aggregate  annual  renital  of 
$2,300,  of  wUcb  sum  $275  was  apportioned  to  the  land,  and 
$2,025  to  waiter.  In  the  year  1905,  the  arrearage  of  the  plains 
tiff  under  the  lease  amounted  to  $2,978.96 ;  whereupon,  the  de- 
fendants caused  a  distress  warrant  to  be  levied  upon  the  prop- 
'^rty  of  the  plaintiff  on  the  premises  for  the  amounit  due.  Thio 
articles  levied  on  were  advertised  for  sale,  but  were  not  sold 
or  removed ;  and  it  appearing  that  the  property  was  subject 
to  mortgage,  as  against  which,  by  statute,  it  was  not  liable  for 
raore  than  ooe  year's  rent,  the  levy  was  released  and  the  wax- 
rant  dismissed.  Subsequently  another  warrant  w<as  issued  for 
oi>€  year's  rent  and  levied  on  substantially  the  same  property, 
^ioh  was  sold,  and  upon  that  proceeding  this  action  is  founded. 
To  an  adverse  verdict  and  judgment  the  defendants  bring 
eiTor. 

The  dominant  contentiianfi  in  the  case,  both  of  wthlidh  werei 
resolved  in  the  plainldff's  favor,  are:    (1)  That  the  stipulated 
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oompeaisation  for  the  use  of  water  does  not  oonstitute  rent,  and, 
therefore,  was  not  oolleetible  by  diatreas;  and  (2)  that  the 
abandonment  of  the  first  levy  was  a  bar  to  the  second. 

With  regard  to  the  first  proposition  it  may  be  remarked, 
that  it  is  not  possible  to  read  lihe  agreement  of  the  parties  as 
a  whole  wdlliout  bedng  sensible  that  it  was  their  intention  to 
treat  the  return  for  both  land  and  water  as  rent.  Thou^  the 
oonaideration  for  the  use  of  the  land  and  water  respectively 
are  embodied  in  separate  olauees  of  the  same  instrument,  the 
lease  was  for  a  special  purpose  wiiioh  would  have  been  wholly 
defeated  by  the  failure  of  either  element  of  the  consideration ; 
each  forms  an  indispensible  part  of  the  whole,  the  substance  of 
the  subject  matter  of  the  contract,  and  they  are  consequently 
not  severable.  Rogers  v.  Pattie,  96  Va.  501,  31  S.  E.  897. 
The  apike^mill  and  machinery,  destitute  of  water  to  operate 
them,  would  have  been  as  valueless  as  a  water  grist-mill  under 
like  conditions. 

Unquestion'ably  the  rental  for  land  may  be  immeasurably 
increased  by  the  presence  of  personal  property  upon  it,  the 
consideration  for  the  enjoyment  of  which  may  be  included  in 
tihe  lease.  In  suet  case,  the  return  from  the  use  of  both  prop- 
eirties  is  considered  to  be  rent,  upon  the  assumption  that  the 
entire  rent  issues  out  of  the  land,  while  the  benefit  of  the  per- 
sonality is  an  incident  whidh  enhances  its  value. 

In  Michle  v.  Miles,  81  Penna.  St.  20,  the  court  said :  "Tho 
ordinary  definition  of  a  rent  as  a  profit  issuing  yearly  out  of 
lands  and  tenements  corporeal,  is  defective  in  overlooking  some 
of  the  cases  that  belong  to  the  dass ;  as  where  a  furnished  house 
or  stocked  farm  is  leased,  wfcich  are  common  cases.  5  Bos.  & 
P.  224;  6  Co.  16,  b;  Leon.  42.  In  such  cases  the  personal 
property  is  really  a  part  of  the  consideration  of  the  rent,  and 
it  is  only  by  a  fictitious  accommodation  of  tihe  case  to  tihe  de- 
fective definition  that  it  can  be  said  that  the  rent  issues  ex- 
clusively out  of  the  land." 

So  in  Femwood  Masonic  Hall  Asso.  v.  Jones,  102  Penn.  St. 
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307,  Tviiere  tlie  lessee  covenanted  to  pay  the  leeeor  for  all  gaa 
ooQsnmed  on  tlie  premises,  it  was  hold  tbiat  arrearages  for  gaa 
wero  rent  and  might  be  distrained  for.  Jkk  that  case  it  \vas 
said  tlat  the  stipulatioiLs  for  tlhe  rent  of  the  buil(Jing  and  to 
pay  for  the  gas  were  in  immediate  connection,  and  the  covenant 
to  pay  for  the  gas  was  as  much  a  part  of  the  rent  as  would  have 
been  a  covenant  to  pay  taxes  on  the  premifles  during  the  term. 

In  Sutliff  V.  Atwood,  15  Ohio  St  186,  wfhere  the  lease  was 
<rf  a  dairy  farm  with  stock  upon  it,  and  in  Baldwin  v.  Walker. 
21  Comn.  168,  the  lease  of  a  factjory  and  fixtures,  it  was  held 
ttat  the  consideration  received  for  both  properties  was  to  be 
r^arded  as  rent.    See  also  18  Am.  &  Eng.  Ency.  L.,  260,  n.  2. 

To  the  8lame  effect  are  the  deoisioDB  in  this  State. 

Thus  in  Newton  v.  Wilson,  3  Hen.  &  Mun.  470,  "a  lease  was 
made  of  a  mill,  together  wdth  a  tract  of  land  ad  jointing  and  a 
black  man  ae  a  miller,  for  a  term  of  years,  rendering  an  an- 
nnal  renit;  the  miller  had  previously  to  the  lease  been  emanci- 
pated by  the  lessor,"  and  the  leasee  was  allowed  an  abatememrt; 
of  rent 

In  Williams  v.  Haywood,  3  Munf.  277,  it  was  said:  "In  a 
lease  of  a  tract  of  land,  with  sundry  slaves  and  otiher  personal 
property,  reserving  by  way  of  rent,  a  gross  sum  payable  an- 
nually, tie  remedy  by  distress  may  be  resorted  to,  witiwout  any 
express  stipulation." 

So  also,  in  the  case  of  Mickie  v.  Wood,  5  Rand.  571,  the 
principle  is  recognized  that  in  a  lease  oi  land  and  personalty, 
&e  ooiiaideration  reserved  does  not  lose  its  chAracter  of  rent 
from  the  circumstance  that  persaD>al  property  is  embodied  in 
^  lease. 

It  is  not  necessary  in  this  case  to  determine  wheitiher  water 
lawfully  wfittdrawai  from  a  natural  stream  and  conveyed  into 
a  permanent  artificial  channel  and  appropriated  to  useful  pur- 
po9e&  is  per  se  demisable.  However  that  may  be,  we  are  of 
opinion  that  tlie  agreement  in  question  comes  fully  within  the 
influence  of  the  doctrine  annorawed  by  the  authorities  cited. 
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The  oavenanlts  in  the  lease  for  the  mill  flite  wdth  suffioient 
water  from  the  oanal  to  operate  it  are  inter-dependeiit  ooven- 
antSy  and  the  mere  f aot  that  the  parties  have  choeen  to  fix 
separate  values  upon  the  use  of  the  land  and  water  oannot  dii»* 
sociate  the  properties  and  destroy  tihe  mutual  dependence  of 
the  ooimecitling  fitipulations.  The  afisocdated  iise  of  the  proper- 
ties ooiMrtatutes  the  base  upon  which  the  enterprise  which 
gave  birth  to  the  agreement  reets.  Both  are  indispensable  to 
the  suooeas  of  the  plan,  and  the  withdrawal  of  either  wcmld 
defeat  it  Conssequeinitly,  the  covenants  are  not  severable,  but 
form  a  joint  and  indSviaible  consideration  for  the  leaae.  It 
would  be  mere  juggling  with  words  to  say,  that  if  the  lesBors 
had  reserved  a  rental  of  $2,300  per  annum  for  the  mill  site 
with  the  additional  privilege  to  the  lessee  of  withdrawing  suf-* 
ficient  water  from  the  canal  to  run  the  mill,  the  consideration 
would  be  rent,  yet  to  hold  that,  though  precisely  the  same 
result  is  attained  by  apportioning  the  consideration  for  th^ 
land  and  water,  the  sum  reserved  for  water  loses  its  characteir 
of  rent — an  attribute  with  which  it  is  impressed  by  reason  of 
its  union  with  the  land. 

Under  tiie  principle  of  the  cases  referred  to,  the  extent  of 
the  enhancement  of  value  of  the  premises  to  the  leasee  from  the 
use  of  the  personalty  is  immaterial;  it  is  the  fact  that  the 
properties  are  inseparably  blended  together  in  the  same  lease 
and  moved  the  parties  to  enter  into  the  agreement  that  clothes 
the  entire  consideration  with  its  character  of  rent 

It  is  not  necessary  to  decide  how  far  this  court,  in  tbi?  be- 
ginning of  the  twentieth  century,  would  adhere  to  the  narrow 
definition  of  rent  which  obtained  in  the  time  of  Lord  0>ke, 
that  it  only  issued  out  of  "things  manurable,"  (Hargraves's  & 
Butler's  Co.  Litt.,  44b.)  ;  for,  as  we  have  seen,  the  ease  falls 
within  the  well  recognized  exception  to  the  common  law  rule, 
namely,  that  personal  chattels  in  union  with  and  essential  to 
the  purposes  for  which  the  land  is  leased  are  demisable.  1 
Taylor's  Landlord  k  Tenant  (9th  ed.)  see  18. 
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The  remaining  propoeition,  that  tlie  abandonment  of  one  suf- 
ticient  levy  under  a  di&tress  warrant  for  the  eame  rent  oonsti- 
tntee  a  bar  to  the  second  levy,  is  admittedly  a  correct  atatemeiit 
of  the  general  rule  of  die  common  law.  At  common  law  the 
landlord  was  his  own  executioner,  "his  own  carver;''  the  pro- 
ceeding was  the  sole  act  of  the  landlord,  anld  the  teuiant  who 
was  at  his  mercy  was  iK>t  Hable  to  be  twice  vexed  for  the  same 
rent  1  Taylor's  Landlord  &  Tenant  (7tli  ed.),  sec  733; 
bagge  v.  Mawby,  8  Exch.  649 ;  Dawson  v.  Crapps,  60  Eng.  C. 
L,  961 ;  Sear  v.  CaldicoU,  45  Eng.  C.  L.,  123 ;  Quinn  v.  Wdl- 
lac4i,  6  Whart  (Pa.)  462. 

Altogether  differenft  conditions  prevail  at  present  with  re- 
spect to  distress  warrants.  The  proceeding  under  the  statute 
is  judicial  in  its  character,  and  the  rights  of  the  tenant  are 
thorou^ly  safeguarded.  C3i.  177,  Va.  Oode,  1904.  Buit  even 
the  strict  rule  of  the  oanmion  law  was  subject  to  the  exception 
that  for  justifiable  cause  the  landlord  might  abandon  the  first 
distress  and  distrain  again  for  the  same  rent  Everett  v.  Nejf, 
28  Md.  176,  186;  24  Cyc.  1295;  Brooks  v.  Wilcox,  11  Gratt. 
411. 

In  this  instance  there  is  no  evidence  of  a  wrongful  distress 
wantonly  made.  The  arrearages  distrained  for  were  confess- 
edly due,  and  under  the  first  warrant  the  property  levied  on, 
though  advertised  for  sale,  was  not  removed  from  the  premises. 
The  right  of  the  lessors  to  distrain  for  the  water-rent  was  de- 
nied, and  they  were  tbreatenexi  with  an  action  for  damages  if 
dey  resorted  to  that  remedy.  The  first  warrant  was  for  more 
than  one  year's  rent,  and  the  lessors,  discovering  that  the  prop- 
erty was  under  a  mortgage,  were  doubUess  of  opinion  (perhaps 
erraneoufily)  that  it  would  be  more  regular  to  issue  a  warrant 
for  one  year's  rent  only.  Va.  Oode,  1904,  sec  2791.  The 
lessors  would  be  liable  for  any  injury  that  may  have  been  oc- 
caaiooed  by  the  levy  of  the  first  distress  warrant,  but  it  cannot, 
^Jpcm  the  facts  of  this  case,  constitute  a  bar  to  proceedings  under 
^  second  warrant. 

Vol.  cvn — 1 
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The  rulings  of  the  trial  court  on  these  controlling  questions 
render  a  new  trial  along  other  Kujes  inevitable,  and  make  it  un- 
necessary to  notice  the  remaining  assignments  of  error. 

For  these  reasons  tiie  judgment  mxs&t  be  reversed,  the  verdict 
of  the  jury  set  aside,  and  the  case  remanded  for  a  new  trial  not 
in  conflict  with  the  views  expressed  in  tihis  opinion. 

Reversed. 
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Statement. 


OPytlKVllk. 

BowuBs  AND  Another  v.  Rice  and  Others. 
June  13.  1907. 

I.  PUHCiPAL  AND  Agent — Powers  of  Special  Agent. — A  special  agent  is 
one  who  is  authorized  to  do  one  or  more  specific  acts  in  pursuance 
of  particular  instructions,  or  within  restrictions  necessarily  implied 
from  the  act  to  be  done.  His  powers  are  to  be  strictly  construed. 
He  possesses  no  implied  auhority  beyond  what  is  indispensable  to 
the  exercise  of  the  power  expressly  conferred,  and  must  keep  within 
the  limits  of  his  commission.  All  persons  deal  with  such  an  agent 
at  their  own  risk  as  to  the  extent  of  his  powers. 

1  PiUfciPAL  AND  AoBNT — Special  Agent — Potoer  to  Sell  for  Cash — Sale 
on  Time. — ^A  power  to  a  special  agent  to  sell  for  cash  at  any  time 
within  thirty  days,  does  not  authorize  a  sale  on  credit,  even  though 
the  credit  does  not  extend  beyond  the  thirty  days.  A  mere  power  to 
fell  without  more,  implies  a  cash  sale. 

I.  Custom — Burden  of  Proof — Knowledge  of  Ouatom, — ^The  burden  of 
upon  the  party  alleging  a  custom  to  prove  it  by  satisfactory  evi- 
dence. Furthermore,  knowledge  of  the  existence  of  the  custom 
must  be  brought  home  to  the  party  to  be  affected  thereby,  unless 
the  evidence  shows  that  it  is  so  uniform  and  notorious  at  the  place 
where  he  resides  as  to  raise  a  prima  facie  presumption  that  he 
knew  of  it. 

Appeal  from  a  decree  of  the  Law  and  Equity  Court  of  the 
<>ty  of  Eicbmond.  Decree  for  defendants.  Complainants 
Appeal. 

Reversed, 

The  opinion  .states  the  case. 

Conway  R.  Sands  and  W.  D.  Cardwell,  for  the  appellants. 
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A.  B.  Dickinson,  A.  L,  Holladay  and  li,  R.  Florance,  for 
the  appellees. 

Whittle^  J.,  delivered  the  opinion  of  the  Court. 

Thiis  appeal  is  from  a  decree  adverse  to  the  plaintiffs  in  a 
suit  to  eet  aside  a  sale  of  standing  timber,  made  by  a  special 
agent,  W.  D.  Rice,  to  tihe  appellee,  E.  J.  Thomas,  and  after- 
wardis  assigned  by  Thomas  to  the  appellees,  Taliaferro  &  Co., 
to  in  join  the  buyers  from  cutting  and  sawing  timber  upon  plain- 
tiffs' premises,  and  for  other  relief. 

By  written  autihlority  Rice  was  empowered  to  sell,  within 
thirty  days  from  September  1,  1905,  the  timber  on  tihe  plain- 
tiffs' farm  for  $1,100  caaih,  the  plaintiffs  agreeing  to  execute 
a  proper  deed  to  the  purchaser,  and  to  allow  two  years  for  its 
removal.  Subsequently  a  piower  of  attorney  was  prepared 
(which  the  plaintiffs  declined  to  ^gn),  authorizing  Rice,  upon 
the  same  consideration  to  sell  all  timber  "eight  inches  and  over 
across  the  stimip,"  and  granting  the  purchasers  the  privilege, 
while  cutting  and  sawing  that  timber,  "of  sawing  logs  brought 
from  nearby  tracts." 

On  September  2,  1905,  Rice  entered  into  an  agreement  witii 
Thomas,  in  consideration  of  $1,100  in  effect  payable  within 
twenty-eight  days  from  date,  by  which  he  sold  him  "all  timber 
of  every  character  and  description"  -on  the  plaintiffs'  farm, 
"with  the  usual  rights  as  to  facilities  for  cutting  and  sawing  and 
hauling  said  timber  and  tlie  lumber  made  therefrom." 

The  sole  question  demanding  our  cotniaideration  is  whether 
Rice,  who  was  confessedly  a  special  agent  acting  under  a  writ- 
ten power,  exceeded  his  authority  in  making  the  foregoing 
agreement  with  Thomas. 

The  law  applicable  to  the  case  is  clear  and  well  settled.  A 
special  agent  is  defined  to  be  one  "whk)  is  authorized  to  db  one 
or  more  spedfic  acts  in  pursuance  of  particular  imstructionB,  or 
within  restrictions  neceBsrarily  implied  from  the  act  to  be  done." 
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1  Am.  &  Eng.  Enc.  L.,  985.  Persons  dealing  with  aiwh  agent 
do  90  at  their  own  risk,  and  cannot  rely  uxxxn  his  assumption 
of  authority,  hut  must  inform  tbemselyeB  of  the  extent  of  his 
powers. 

The  rule  is^  thus  stated  in  StainbacJc  v.  Eead,  11  Qratt  281, 
ae  p.  286,  62  Am.  Dec.  648 :  "It  is  equally  well  settled  that  a 
party  dealing  with  an  agent  acting  under  a  written  authority 
must  take  notice  of  the  extent  and  limits  of  that  authority. 
He  is  to  be  regarded  as  dealing  with  the  power  before  him ;  and 
he  must  at  his  peril  observe  that  the  act  don©  by  the  agent  is 
legally  identical  with  the  act  authorized  by  the  power."  Citing 
Story  or  Agency,  sec.  57,  et  seq. ;  Atwood  v.  Munnings,  7  Bam. 
4  Crese.  278;  Bank  v.  Aymar,  3  Hill  (N.  Y.)  262;  Ilewes  v. 
Doddiidge,  1  Eob.  143;  1  Am.  L.  C.  392,  notes.  See  also 
SUnman  v.  Fredericksburg  &c.  By.  Co.,  27  Gratt.  119;  Blair 
V.  Sheridun,  86  Va.  527,  10  S.  E.  414;  Davis  v.  Gordon,  87 
Va.  559,  13  S.  E.  35;  Simmons  v.  Kramer,  88  Va.  411,  13  S. 
E.  902;  Hahey  v.  Monteiro,  92  Va.  581,  24  S.  E.  258;  Dyer 
V.  I^ajfy,  39  W.  Va.  148,  19  S.  E.  540,  24  L.  R.  A.  339. 

It  is  also  settled  law  that  the  powers  of  a  special  agent  are 
to  be  strictly  construed ;  he  possesses  no  implied  authority  be- 
yond what  is  indispensable  to  the  exercise  of  the  power  ex- 
pressly conferred,  and  must  keep  within  the  limits  of  his 
commiasion.  HotQhkiss  v.  Middlekauf,  96  Va.  663,  32  S.  E. 
-6, 43  L.  R.  A.  806;  ^Yinfree  v.  Bank,  97  Va.  83,  87,  33  S.  E. 
375.  It  is  moreover  the  accepted  rule,  that,  in  the  absence  of 
authority  to  the  contrary,  a  power  to  sell  implies  a  cash  sale, 
iBurks  V.  H^cbbard,  69  Ala.  379 ;  1  Am.  &  Eng.  Enc.  L.,  1014 ; 
-4  Id.,  1095,  and  authorities  cited,  n.  10)  and  a  fortiori  the 
terms  of  a  jwwer  expressly  prescrihing  a  cash  sale  must  be 
rigidly  observed. 

In  Halsey  v.  Monteiro,  supra,  it  was  held  that  a  sale  for 
<®e-third  cash  is  not  satisfied  by  an  agreement  to  pay  within 
^^  days. 

Tested  by  the  foregoing  principles,  we  are  of  opinion  that 
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Rice  exceeded  his  authority  in  two  easeaitial  particulars.  As 
we  have  seen,  the  power  expressly  provides  for  a  sale  for  cash, 
and  also  limits  the  authority  of  the  agent  to  a  sale  of  the  timber, 
the  purchaser  to  have  two  years  within  which  to  remove  it. 
This  was  the  extent  and  measure  of  his  authority,  and  in  dis- 
regard of  the  explicit  directions  of  the  power  under  which  he 
was  acting,  Rice  sold  the  timber  on  twenty-eight  days'  time, 
and  authorized  the  buyer  to  locate  a  saw-mill  on  the  premises 
and  convert  the  timber  into  lumber. 

The  propoeritioEB  that  "the  sale  was  for  cash  in  the  eye  of 
the  law,"  and  that  the  privil^e  of  sawing  the  timber  into  lum- 
ber is  a  "customary  consequence  of  the  sale,"  cannot  be  main- 
tained. It  is  true  the  instrument  was  to  be  binding  upcm  the 
principals  for  thirty  days  from  September  1,  1905 — ^that  is 
to  say,  at  any  time  within  thirty  days  from  that  date  the  agent 
was  empowered  to  effect  a  cash  sale  of  the  timber.  But  by  no 
fair  construction  can  the  power  be  held  to  confer  upon  Rice 
authority  to  sell  on  time,  even  though  the  credit  given  might 
not  extend  beyond  the  thirty  days.  If  the  opposing  theory  be 
sound,  the  terms  of  a  power  (binding  on  the  principal  for 
twelve  months)  which  authorized  a  cash  sale  would  be  complied 
with  by  a  credit  sale,  provided  the  day  of  payment  was  within 
the  year. 

With  respect  to  the  second  proposition,  the  privilege  of  locat- 
ing a  saw-mill  on  the  premises,  and  of  transforming  the  timber 
into  lumber,  admittedly  does  not  pass  to  the  buyer  'T)y  virtue 
t>f  anything  contained  in  the  contract,"  but  depends  upon  an 
alleged  custom.  The  appellees,  in  that  oonnecticm,  rely  upon 
Allen  V.  Cranlc,  2  Va.  Dec  279,  23  S.  E.  772^  to  sustain  their 
right  to  locate  a  saw-mill  on  the  premises.  So  far  from  up- 
holding that  pretension,  the  case  shows  that  the  privilege  rested 
upon  compact  and  not  upon  custom ;  and  it  likewise  ^ows  that 
the  burden  in  such  case  is  on  the  party  alleging  the  exisrtence 
of  a  custom  to  prove  it  This  the  defendants  have  failed  to 
do,  but  rely  wholly  upon  the  affirmative  allegatioos  of  their 
answer  to  establish  the  fact 
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A  custom  cannot  be  set  up  in  that  way,  but  must  be  proved 
by  satisfactory  evidenoe.  Furtheirmofre^  knowledge  of  the  ex- 
istence of  the  custom  must  be  brou^t  home  to  the  plaintifb, 
unless  die  evidence  shows  that  it  is  so  unifioam  and  notoriooi 
at  the  place  wiiere  the  parldcB  to  be  affected  by  it  reside,  as  to 
raise  a  prima  facie  presumptilon  that  they  knew  of  it  Fergtir 
«m  V.  Gooch,  94  Va.  1,  26  S.  E.  897,  40  L  R  A.  234;  Reese 
V.  Bates,  94  Va.  321,  26  S.  E.  865 ;  Hanabraugh  v.  Neal,  9i 
Va,  722,  27  S.  E.  593. 

For  these  reasons,  we  think  tlhe  decree  appealed  from  is 
erroneous  and  should  be  reversed;  anxl  this  court  will  enter  a 
decree  setting  aside  the  contract  of  sale  of  the  timfber  and  per- 
petuating the  injunction.  But  this  dispoEdtion  of  the  case  ij^ 
without  prejudice  to  the  rigjit  of  the  appellanlts,  if  so  adviseo, 
to  proceed  at  law  to  recover  such  damages,  if  any,  as  they  may 
be  entitled  to  by  reason  of  the  acts  complained  of. 

Reversed. 
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Wytbevilk. 

Taliafkkuo  v.  Shkpiieed. 

June  13,  1907. 

Absent,  Keith,  P. 

1.  New  TBiAii — Variance  Between  Allegation  and  Proof — Failure  to  Object 

to  Evidence — Waiver. — ^A  verdict  will  not  be  set  aside  on  account 
of  a  variance  between  the  allegation  and  the  proof,  where  the  party 
making  the  motion  made  no  objection  to  the  admissibility  of  the 
evidence  when  offered,  and  submitted  no  motion  to  exclude  it  after- 
wards, but,  on  the  contrary,  accepted  the  issue  irregularly  tendered, 
and  undertook  to  maintain  his  side  of  the  case  by  countervailing 
testimony.    The  objection  will  be  deemed  to  have  been  waived. 

2.  New    Trial — After-Discovered    Evidence — Diligence. — ^A    motion    for    a 

new  trial,  on  the  ground  of  after-discovered  evidence,  will  be  over- 
ruled, where,  as  in  this  case,  the  proffered  evidence  was  not  newly 
discovered,  or  could  have  been  produced  at  the  former  trial  by  the 
exercise  of  reasonable  diligence. 

Error  to  a  judgment  of  the  Law  and  Equity  Court  of  the  city 
of  Richmond  in  an  action  of  trespass  on  the  case.  Judgment 
for  the  plaintiff.     Defendant  assigns  error. 

Affirmed. 

The  opinion  statee  ihe  case. 

i  Cocke,  for  the  plaintiff  in  error. 

Pollard  and  Oeorge  C.  Gregory,  for  the  defendant 


J.,  delivered  the  opinion  of  the  Court. 
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This  actiiMi  of  trespasB  on  the  case  was  brought  by  W.  T. 
Shepherd,  the  defendant  in  error,  against  the  CSty  of  Rich- 
mond, W.  E.  Cutshaw,  City  Engineer,  and  his  aflsdstant,  P. 
P.  Taliaferro,  the  plaintiff  in  error,  to  recover  damages  for 
the  alleged  wrongful  act  of  the  defendants  in  raising  the  grade 
line  of  the  sidewalk  and  street  in  front  of  the  plaintiff's  dwell- 
ing, by  filling  in  earth,  stone  and  gravel. 

The  trial  resrulted  in  a  verdict  in  favor  of  the  city  and  Cut- 
shaw,  and  an  adverse  verdict  and  judgment  against  Taliaferro; 
and  upon  his  petition,  this  writ  of  error  was  awarded. 

The  chief  ground  of  complaint  is  that,  in  the  absence  of  any 
averment  in  the  pleading  to  that  effect,  the  jury  were  instrmcted 
and  based  their  finding  upon  the  pretension  that  the  grade  line 
giTen  by  Taliaferro  to  the  contractor  charged  with  the  (in- 
struction of  the  dwelling  was  erroneous,  which  error  it  is  al- 
lied occasioned  the  damage  sustained  by  the  plaintiff.  In 
odier  words,  the  gist  of  the  charge,  which  practically  per- 
meates all  die  assigrmients  of  error,  is  that  there  has  been  a 
material  departure  in  the  evidence  and  instructions  from  the 
cause  of  action  set  out  in  the  declaration. 

Conceding,  as  an  original  proposition,  that  the  procedure  was 
amenable  to  that  objection,  it  is,  nevertheless,  clear  that  Talia- 
ferro is  estopped  by  his  conduct  from  relying  upon  that  gnound 
of  exception.  He  made  no  objection  to  the  admiasibility  of 
the  evidence  when  offered,  and  submitted  mo  motion  to  exclude 
it;  but,  on  the  contrary,  accepted  the  issue  irregularly  tendered 
by  the  plaintiff,  and  undertook  to  maintain  his  aide  of  it  by 
oountervailing  testimony.  He  took  chtoees  of  winming  on  that 
ispue,  and  having  lost,  upon  familiar  principles,  his  objection 
must  be  considered  as  waived.  8.  V.  R.  Co.  v.  Moose,  83  Va. 
827,  3  S.  E.  796;  Bertha  Zinc  Co.  v.  Martin,  93  Va.  791,  22 
S.  E.  869,  70  L.  E.  A.  999 ;  Richmond  Ry.  &c.  Co.  v.  West, 
100  Va.  188,  40  S.  E.  643 ;  Portsmouth  St.  R.  Co.  v.  Peed, 
102  Va,  662,  47  S.  E.  850;  N.  N.  &  0.  P.  Ry.  &c.  Co.  v. 
McCormick,  106  Va.  617,  56  S.  E.  281.  There  was  also  an 
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express  waiver  by  Taliaferro  of  objection  to  the  consideration 
by  the  jury  of  evidence  tending  to  abow  that  he  gave  the  grade 
line  in  question  upon  verbal  rather  than  written  application^ 
which  eliminates  that  feature  of  the  case. 

We,  therefore,  concur  in  the  opinion  of  the  trial  court,  that 
the  real  question  in  the  case  at  trial  was  wlhether  Taliaferro 
fumisiied  Tignor,  the  contractor,  a  correct  grade  line — 'Which 
issue,  as  observed,  was  distinctly  submitted  to  the  jury  upon  con- 
flicting theories  of  the  evidence  on  correct  instructions,  and  was 
resolved  in  behalf  of  the  plaintiff — and  that  the  contention  of 
the  defendant,  that  he  was  (surprised  and  placed  at  disadvan- 
tage by  the  variance  between  the  pleading  and  evidence,  is  not 
sustained  by  the  record. 

The  remaining  assignment  of  error  demanding  our  attention 
involves  the  action  of  the  court  in  over-ruling  the  motion  of 
the  defendant  for  a  new  trial,  on  the  ground  of  newly-disoov- 
ered  evidence. 

It  appears  by  affidavits  filed  in  that  conlnection,  that,  after 
the  jury  had  returned  their  verdict,  affiants  dug  into  the  gravel 
;?idewalk  in  front  of  plaintiff's  residence,  and  discovered  that 
the  cinder  walkway  was  not  eighteen  in<!?hieB  below  the  surface 
of  the  present  sddewalk,  as  alleged  in  the  declaration  and  testi- 
fied by  the  plaintiff,  but  that  the  true  depth  was  only  seven  and 
one-quarter  inches.  The  consideration  of  the  defendant  was 
directed  to  the  plaintiff's  contention  in  regard  to  the  extent 
of  the  gnavel,  both  by  iiiB  pleading  and  evidence,  and  his  atten- 
tion was  specially  called  to  the  identical  method  of  ascertaining 
the  correct  quantity  of  material  above  the  cinder,  subsequently 
adopted,  by  one  of  his  own  witneeses  whJo  made  that  suggestion 
in  his  testimony  before  the  jury.  The  evidence  was  concluded 
April  26,  the  verdict  rendered  May  6^  which  afforded  the  de- 
fendant ample  time  to  have  procured  thiis  piece  of  evidence  and 
submitted  it  to  the  jury.  Nevertheless,  the  test  thus  repeatedly 
brought  to  his  notice  before  verdict  was  not  made  until  May  13. 

It  cannot  be  affirmed  of  these  undisputed  facts,  that  the  evi- 
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deuce  reUed  on  was  either  Bewlj-Kli&oavered^  or  that  it  oould 
not  have  been  produced  at  tbe  former  trial  by  the  exerdse  of 
reasonable  diligence ;  yet  the  concurrence  of  these  circumstances 
is  esBeutial,  iinder  the  established'  practice  in  this  State,  to 
entitle  a  litigant  to  a  new  trial  on  that  groimd.  Our  reports 
ooDtain  many  cases  illuiEltiratiye  of  the  well  settled  nde^  among 
which  attention  may  be  called  to  the  following:  8t  John  v. 
Aldersan,  32  Gratt.  140;  Tate  v.  Tate,  85  Va.  206,  7  S.  E. 
352;  Field  v.  Com'th,  89  Va.  690,  693,  16  S.  E.  865;  Norfolk 
y.  Johnahin,  94  Va.  286,  26  S.  E.  830 ;  Wright  v.  Agelesto, 
104  Va.  159,  61  S.  E.  191. 

Upon  the  whole  case,  we  are  of  opinion  that  the  judgment 
ou^t  to  be  affirmed. 

Affirmed, 
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OPytbevllle. 

Western  Union  Telegraph  Co.  v.  ('hiles. 

June  13,  1907. 

1.  Appeal  and  Ebbor. — Constitutional   Question  as   Ground   of  Jurisdic- 

tion.— ^Where  the  trial  court  has  held  an  act  of  assembly  to  be 
constitutional,  and  the  only  ground  of  appeal  to  this  court  is  the 
unconstitutionality  of  the  act,  if  this  court  finds  the  act  to  be 
constitutional,  that  is  the  only  question  it  can  consider  under  the 
express  mandate  of  the  Constitution. 

2.  Telegraph   Companies — Failure    to   Deliver    Message — Penalties — Con- 

stitutional Law. — If  a  telegraph  company  fails  to  deliver  promptly 
a  telegram  sent  from  one  point  to  another  within  this  State,  it 
is  liable  to  the  penalty  imposed  by  section  1294h  of  the  Code  (1904), 
although  the  receiving  point  be  a  navy  yard,  under  the  exclusive 
legislative  jurisdiction  of  the  Federal  Grovernment.  All  subjects 
of  legislation  not  prohibited  by  the  Federal  and  State  Constitutions 
are  within  the  discretion  of  the  General  Assembly,  and  this  subject 
IS  noi  so  pr  >hibited. 

Error  to  the  judgment  of  the  Hustings  Court  of  the  city  of 
Portsmouth  in  an  action  of  debt.  Judgment  for  the  plaintiff. 
Defendant  assigns  error. 

Affirmed. 

The  opinion  states  the  case. 

Hughes  &  Little,  for  the  plaintiff  in  error. 

W.  D.  Stoahley,  for  the  defendant  in  error. 

Buchanan,  J.,  delivered  the  opinion  of  the  Court 

This  proceeding  was  instituted  bv  Samuel  Chiles  againf»t  tlio 
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Western  Union  Telegraph  Company  to  reoover  the  penalty  of 
one  hundred  dollars  imposed  by  clause  6,  section  1294h.  of  the 
Code  of  1904,  for  failure  to  deliver  a  telegraphic  message  sent 
by  W.  F.  Hamburger  from  the  city  of  Edchmond,  addressed 
to  "Gunner  Samuel  Chiles,  U.  S.  S.  Albarenda,  Navy  Yard, 
Xorfolk,  Va."  There  j^as  a  verdict  and  judgment  in  favor  of 
die  plaintiflF,  and  to  that  judgment  this  writ  of  error  was 
awarded. 

As  the  jurisdiction  of  this  court  to  review  the  judgment  com- 
plained of  depends  solely  upon  the  unconstitutionality  of  the 
clause  of  the  section  under  which  the  penalty  was  imposed^  the 
first  question  to  be  oonsidered  is  wihetlber  or  mot  that  clause  is 
OHiBtitutional,  and  if  it  be  found  to  be  oonEHlituitional  it  is  the 
only  question  that  we  can  consider.  Const,  sec.  88 ;  Postal  Teh 
Co.  V.  Vmstadter,  103  Va.,  742,  748-9,  60  S.  E.  269. 

The  ground  upon  which  it  is  dlaimed  that  the  Act  is  uncon- 
stitutional is  that  the  United  States  has  exclusive  legislative 
jurisdiction  over  the  territory  embraced  within  the  limits  of 
the  Norfolk  Navy  Yard,  formerly  the  Qosport  Navy  Yard, 
acquired  by  purchase  under  the  provisions  of  Acts  of  Assembly 
passed  January  25,  1800,  and  February  27,  1833.  (Acts  1800, 
p.  246,  and  Acts  1832-3,  p.  25). 

If  it  be  conceded  that  the  United  States  has  this  exclusive 
legislative  jurisdiction  over  the  Norfolk  Navy  Yard,  as  claimed 
by  the  counsel  of  the  Telegraph  Company,  what  provision  in 
either  the  Federal  or  State  Constitution  expressly  or  impliedly 
inhibits  the  Qt*neral  Assembly  from  imposing  the  penalty  in 
question  ? 

It  was  conceded  in  oral  argument  (and  if  it  had  not  been 
we  think  it  is  clear)  that  the  statute  is  not  in  conflict  with  the 
commerce  clause  of  the  Federal  Constitution.  Article  I,  Sec.  8, 
d.  3.  The  statute,  as  applied  to  the  facts  of  this  case,  does  not 
in  any  way  attempt  to  regulate  commerce  with  a  foreign  nation, 
ttnong  the  States,  nor  among  the  Indian  tribes. 

We  have  been  cited   to  no   provision   in    either  Federal  or 
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State  Constitution,  nor  have  we  found  any,  which  prohibits 
the  legislation  in  question.  The  Telegraph  Company  was 
doing  business  in  the  State.  The  contract  to  deliver  was  made 
in  the  State.  The  fact  that  the  message  was  to  be  delivered  at 
a  point  over  which  the  State  had  no  legislative  jurisdiction 
would  not  render  the  Act  unconstitutional  unless  forbidden 
(which,  as  we  have  seen,  it  was  not)  by  the  Federal  or  State 
Constitution,  for  it  is  well  settled  that  all  subjects  of  legisla- 
tion not  prohibited  by  the  Federal  or  State  Constitutions  are 
within  the  discretion  of  the  General  Assembly.  ComHh  v. 
Drewry,  15  Gratt.  1,  6 ;  8  Cyc.  774-5. 

The  imposition  of  a  penalty  upon  a  telegraph  company  for 
failure  to  deliver  a  message  at  any  point  within  the  territorial 
limits  of  the  State  does  not  seem  to  us  to  be  omjust  or  unwise 
legislation,  but  if  it  were,  the  remedy  is  with  the  General  As- 
sembly and  not  with  the  courts. 

The  judgment  complained  of  must  be  afltaned. 

Affirmed, 
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Nottingham  &  Another  v.  Ackiss. 
June  13,  1907. 

1.  Bills  and  Notes — Collateral  Agreement  in  Separate  Paper — Conatruo- 

tiof^— Assignment, — ^Where,  at  the  time  a  negotiable  note  is  made, 
an  agreement  in  writing  is  executed  by  the  maker  and  the  payee  of 
the  note,  which  is  therein  declared  to  be  a  part  and  parcel  of  the 
note,  by  which  it  is  declared  that  the  note  is  only  to  be  payable  on 
certain  oonditons,  the  two  writings  together  constitute  the  contract 
between  the  parties,  and  if  both  of  them  are  endorsed  by  the  payee 
and  delivered  to  a  third  person,  he  acquires  thereby  only  such  rights 
as  the  payee  of  the  note  had. 

2.  PLft^HTG — Debt — NU  Debet — Scope. — ^If  an  action  of  debt  be  brought 

on  a  negotiable  note  against  the  maker  thereof,  and  the  defense  is 
that  there  was  annexed  to  the  note,  as  a  part  and  parcel  thereof,  an 
agreement  in  writing,  stipulating  that  the  note  should  only  be 
payable  on  certain  conditions,  which  had  not  been  fulfilled,  the 
defense  may  be  made  under  the  plea  of  nil  debet.  No  special  plea 
is  necessary. 
S.  Appeal  and  Ebbob — Objections  not  made  until  after  Verdict — Reversal 
on  other  Grounds, — Whether  or  not  detaching  a  negotiable  note  from 
an  agreement  annexed  to  it,  and  qualifying  its  terms,  and  bringing 
suit  on  the  note  alone,  is  such  an  alteration  as  avoids  the  contract, 
ought  not  now  to  be  considered  by  this  court  in  this  case,  as  it 
appears  that  the  question  was  not  raised  in  the  trial  court  until 
after  verdict  against  the  makers,  and  the  case  is  reversed  and  re- 
manded for  a  new  trial  on  other  grounds. 

Error  to  a  judgment  of  the  Law  and  Equity  Court  of  the 
city  of  Norfolk  in  an  action  of  debt.  Judgment  for  the  plain- 
tiff.   Defendants  assign  error. 

Reversed, 

The  opinion  states  the  case. 
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Burroughs  &  Bro.,  for  the  plaintiff  in  error. 

Wm.  McK,  Woodhouse,  for  the  defendant  in  error. 

Buchanan^  J.,  delivered  the  opinion  of  the  Court. 

On  the  2nd  day  of  July,  1905,  the  plaintiff  in  error  and 
O.  E.  D.  Barron  made  their  promissory  note,  payable  to  the 
assignor  of  the  defendant  in  error,  of  which  the  following  is  a 
copy: 

"Norfolk,  Va.,  July  2nd,  1905. 
"790.00, 

"On  demand,  We  promise  to  pay  to  the  order  of  Charles  F. 
Hodgman  negotiable  and  payable,  without  offset,  at  Seaboard 
Bank,  Incorporated,  of  Norfolk,  Virginia,  Seven  hundred  and 
ninety  ....  Dollars,  for  value  received,  with  costs  of  collec- 
tion or  any  attorney's  fees,  if  incurred,  in  case  payment  shall 
not  be  made  at  maturity;  and  we,  the  maker  or  makers,  en- 
dorser or  endorsers,  hereby  waive  the  benefit  of  our  Homestead 
Exemption  as  to  this  debt. 

F.  E.  Nottingham  and 
James  T.  Nottingham, 
O.  E.  D.  Barron.'^ 

At  the  same  time  the  parties  to  the  note  entered  into  the 
following  agreement: 

"This  agreement,  made  and  entered  into,  in  duplicate,  this 
2nd  day  of  July,  in  the  year  1905,  between  Charles  F.  Hodg- 
man, party  of  the  first  part,  and  F.  E.  Nottingham,  James  T. 
Nottingham  and  O.  E.  D.  Barron,  parties  of  the  second  part. 

"Whereas,  the  said  party  of  the  first  part  has,  by  deed  of 
even  date  herewith,  sold  and  conveyed  unto  the  parties  of  the 
second  part  thirteen  lots  of  land,  set  out  and  described  in  said 
deed,  for  the  price  of  $1,190,  of  which  $400  has  been  paid  in 
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cash,  and  the  balance  of  said  purchase  price  to-wit:  $790,  is 
evidenced  by  the  attached  note. 

"And  whereas,  it  has  been  agreed  by  and  between  the  said 
parties  that  the  said  sum  of  $790  is  to  be  paid  to  the  said 
party  of  the  first  part  out  of  the  proceeds  of  the  sale  of  the 
said  thirteen  lots  of  land  as  the  same  may  be  sold  by  the  said 
parties  of  the  second  part. 

"Now,  therefore,  this  contract,  which  is  executed  as  a  part 
and  parcel  of  the  said  attached  note  for  $790,  witnesseth,  that 
the  said  part^  of  the  first  part  agrees  that  he  will  not  demand 
payment  of  said  note  for  $790,  and  hereto  attached,  except  and 
until  sale  may  be  made  of  said  thirteen  lots  of  land,  or  any 
part  thereof,  but  shall  only  demand  payment  of  such  and  all 
sums  as  may  be  realized  upon  a  sale  of  said  lots  of  land,  in 
whole  or  in  part,  as  the  same  may  be  sold. 

"The  said  parties  of  the  second  part  agree  to  pay  to  said 
party  of  the  first  part  all  and  any  sums  of  money  which  may 
arise  out  of  the  sale  of  said  lots,  in  whole  or  in  part  as  the 
same  may  be  sold,  and  further  agrees  to  use  all  due  diligence  in 
effecting  sale  thereof. 

"Witness  the  following  signatures  and  seals. 

'*C.  F.  HoDGMAN.     (Seal.)  i 

*T.  E.  Nottingham.     (Seal.) 
*' James  T.  Nottingham.     (Seal.) 
"O.  E.  D.  Babron.     (Seal.)'' 
^Wtness: 

'^M.    McK    WOODHOUSE.'' 

The  payee  in  the  note  endorsed  and  delivered  these  writings 
to  the  defendant  in  eriror,  who  instituted  the  action  of  debt  on 
the  note  alone,  no  reference  being  made  in  the  declaration  to 
the  agreement.  The  plaintiffs  in  error  pleaded  the  general 
iasue  and  tendered  three  special  pleas,  the  first  and  third  of 
^idi  were  rejected. 
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Upon  the  trial  of  the  cause,  the  defendant  in  error  oflFered 
in  evidence  the  note  without  the  agreement  and  rested.  The 
plaintiffs  in  error  introduced  the  agreement  in  evidence.  Upon 
these  writings  and  the  other  evidence  before  the  jury  there  was 
a  verdict  and  judgment  in  favor  of  the  defendant  in  error  for 
the  amount  of  the  note  sued  on.  To  that  judgment  this  writ 
of  error  was  awarded. 

Numerous  errors  are  assigned,  but  in  the  view  we  take  of 
the  case  it  \nll  be  unnecessary  to  deal  with  them  specifically. 
The  decision  of  the  case  turns  upon  the  effect  of  the  agreement 
of  July  2,  1905,  upon  the  note  sued  on. 

It  is  well  settled  by  the  decisions  of  this  court  that  a  writ- 
ing endorsed  on  a  bond  at  the  time  of  its  execution,  operating 
in  favor  of  the  cbligor  and  signed  by  the  obligee,  is  to  be  con- 
sidered as  part  of  the  condition  of  the  bond.  Peyio^i  v.  Har- 
man,  22  Gratt.  643,  645;  Smith  v.  Spiller,  10  Gratt.  318; 
Price  V.  Kyle,  9  Gratt.  247 ;  Shermer  v.  Beale,  1  Wash.  11,  14; 
Gordon  v.  Frazier,  2  Wash.  130. 

The  case  of  Carter  v.  Noland,  86  Va.  568,  10  S.  E.  605,  G 
L.  R.  A.  693,  in  which  it  was  held  that  to  make  a  subsequent 
agreement  respecting  a  bond  a  part  thereof,  it  must  be  so  en- 
grafted upon  the  bond  that  the  original  and  engrafted  matter 
shall  constitute  inseparable  parts  of  an  entire  instrument,  does 
not  question  the  correctness  of  the  decisions  of  this  court  cited 
above,  but  only  that  the  principles  announced  by  them  ought 
not  to  be  extended  to  a  case  where  the  endorsement  on  the  bond 
amounted  to  no  more  than  a  mere  promise  to  refrain  from  the 
exercise  of  a  matured  right  for  a  limited  time. 

The  note  sued  on  and  the  agreement  to  which  it  was  attached 
were  made  at  the  same  time,  and  the  latter  in  terms  expressly 
declares  that  it  was  executed  as  part  and  parcel  of  the  note. 
It  is  clear,  therefore,  that  the  two  writings  together  constitute 
the  contract  between  the  original  parties  to  them,  and  that  the 
defendant  in  error  only  acquired  such  rights  by  their  endorse- 
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ment  and  delivery  to  him  as  the  payee  in  the  note  had.  The 
declaration  set  out  a  contract  to  pay  money  on  demand  and 
absolutely  when  it  was  only  payable  on  certain  conditions.  To 
put  that  question  in  issue  a  special  plea  was  not  necessary — 
the  general  issue  {nil  debet)  did  that,  and  upon  it  there  should 
have  been  a  verdict  for  the  defendants.  Newell  v.  Maybury, 
3  Leigh  250,  253,  23  Am.  Dec.  261;  Smith  v.  Spiller,  10 
Gratt.  318,  322.  The  verdict  of  the  jury  in  favor  of  the  plain- 
tiff should,  therefore,  have  been  set  aside  and  a  new\  trial 
awarded,  upon  the  motion  of  the  defendant. 

Whether  or  not  detaching  the  note  from  the  said  agreement 
and  bringing  suit  upon  the  note  alone  was  such  an  alteration 
of  the  contract,  within  the  meaning  of  our  decisions  or  sec* 
2841a,  Art.  VIII.  of  the  Code  (1904)  as  would  avoid  the 
contract  ought  not  to  be  considered  by  this  court  at  this  time. 
That  question  was  not  raised  in  the  trial  court  until  after 
verdict,  upon  motion  for  a  new  trial  and  in  arrest  of  judg- 
ment, when  the  plaintiff  had  no  opportimity  to  explain  the  cir^ 
cumstances  under  which  the  alleged  alteration  was  made. 

It  is  unnecessary,  and  might  be  improper,  to  consider  any 
of  the  other  assignments  of  error,  as  upon  the  next  trial  the 
issues  and  proof  may,  and  most  probably  will  be  different. 

The  judgment  complained  of  must  be  reversed,  the  verdict 
set  aside,  and  the  cause  remanded,  with  leave  to  the  plaintiff, 
if  he  be  so  advised,  to  amend  his  declaration,  and  for  a  new 
trial. 

Reversed, 
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OPytbcville. 

Veitch  v.  Jenkins. 

June  13.  1907. 

1.  Trial — Coneiruciion  of   Written  Contract  for  the   Court. — Where    the 

relation  of  the  parties  to  a  contract  depends  upon  a  written  contract, 
unambiguous  in  its  terms,  and  this  fact  is  to  be  determined  in  an 
action  at  law,  brought  by  one  of  said  parties  against  a  third  person, 
it  is  the  province  of  the  court  to  construe  the  contract,  and,  as  a 
matter  of  law,  to  determine  the  relation  between  the  parties. 

2.  Masteb  and  Servant — Independent  Contractor — Privity — Case  at  Bar, — 

Where  a  contractor  enters  into  an  agreement  with  the  owner  of  a 
lot,  whereby  he  engages  to  purchase  the  material,  employ  the  labor, 
and  superintend  and  erect  a  building  for  the  owner,  in  accordance 
with  plans  in  hand,  and  at  an  agreed  price,  and  to  render  a  true 
account  of  purchases  and  pay-rolls;  to  use  his  best  efforts  to  secure 
material  and  labor  at.  the  lowest  cost;  and  guarantees  that  the 
workmanship  shall  be  first-class  in  every  respect;  and  in  considera- 
tion thereof,  the  owner  agrees  to  pay  the  net  cost  of  the  material 
and  labor,  and  to  pay  the  contractor  a  stated  sum,  which  is  desig- 
nated a  commission,  these  facts  constitute  the  contractor  an 
independent  contractor,  and  he  alone  can  sue  a  third  person  for  the 
damages  resulting  from  the  negligent  construction  of  a  portion  of 
the  building  under  a  contract  made  with  him. 

Error  to  a  judgment  of  the  Circuit  Court  of  the  city  of 
Richmond  in  an  action  of  trespass  on  the  case.  Judgment  for 
the  plaintiflF.     Defendant  assigns  error. 

Reversed. 

The  contract  referred  to  in  the  opinion  of  the  cxmrt  is  in  the 
following  words  and  figures,  to  wit : 
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"This  agreement  entered  into  this  16th  day  of  February, 
1903,  between  (Jeo.  W.  Lambert,  the  party  of  the  first  part,  and 
L  H.  Jenkins,  the  party  of  the  second  part,  witnesseth: 

"First :  The  party  of  the  first  part  hereby  agrees  to  purchase 
all  material,  employ  all  labor,  superintend,  and  erect,  for  the 
party  of  the  second  part,  a  two  (2)  story  building,  100  x  125, 
at  the  S.  W.  comer  of  Allison  and  Broad  Streets,  in  the  City 
of  Richmond,  Coimty  of  Henrico,  State  of  Virginia,  in  keeping 
with  certain  plans  in  hand. 

"Second :  The  party  of  the  first  part  further  agrees  to  pur- 
chase all  material,  and  eipploy  all  labor,  and  render  the  said 
party  of  the  second  part  a  true  and  accurate  account  of  such 
purchases,  and  pay-roll,  without  any  profit  or  commission 
whatsoever  thereon. 

"Third:  The  said  party  of  the  first  part  agrees  to  use  his 
best  efforts  to  secure  the  material  and  labor  at  the  lowest  cost 
of  production ;  and  guarantees  that  the  workmanship  shall  be 
first  class  in  every  respect,  and  satisfactory  to  the  party  of  the 
second  .part;  and  to  complete  the  building  inside  of  five  (5) 
months  from  this  date. 

*Tourth :  The  party  of  the  first  part  estimates  that  the  net 
cost  of  all  material  and  labor  necessary  for  the  completion  of 
the  building — which  includes  power  elevator;  furnace  of  suf- 
ficient size  to  heat  the  building,  with  all  necessary  pipes  for 
Mme;  granolithic  floor  or  its  substitute — will  cost  the  party 
of  the  second  part  the  sum  of  twelve  thousand,  one  hundred  and 
ten  dollars  ($12,110).  The  above  amount  does  not  include 
the  amount  to  be  paid  the  said  party  of  the  first  part  for  his 
services  as  hereinafter  set  forth. 

*Tifth:  Should  the  amount  be  expended  on  the  building 
exceed  the  amount  here  set  forth,  the  consent  of  the  party  of 
the  second  part  must  be  obtained. 

*' Second: 

*Tirst:   The  party  of  the  second  part  agrees  to  pay  the  net 
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cost  of  material,  and  labor  as  above,  and  pay  on  same  from  time 
to  time  as  necessary. 

"Third:  Tho  party  of  the  second  pan  agrees  to  pay  the 
party  of  the  first  part,  as  the  work  progresses,  such  a  portion 
of  his  commission,  viz:  $1,300.00,  as  may  be  mutually  agreed 
upon. 

"Second :  The  party  of  the  second  part  further  agrec^s,  that 
in  addition  to  the  net  cost  of  material,  fixtures  and  labor,  as 
herein  set  forth,  that  he  will  pay  the  said  party  of  the  first 
part  the  sum  of  one  thousand  three  hundred  dollars  ($1,300). 
And  should  the  amount  (with  the  consent  of  the  party  of  the 
second  part)  exceed  the  amount  herein  stated,  the  party  of  the 
second  part  is  to  pay  no  more  to  the  party  of  the  first  part  than 
the  said  amount,  $1,300.00. 

"Witness  our  hands  the  day  and  year  first  written  above. 

G.  W.  LAMBERT. 
L.  H.  JENKINS." 

Edwin  M,  Pilcher  and  L.  0.  Wendenburg,  for  the  plaintiff 
in  error. 

Jno.  0.  Pollard  and  Christopher  B.  Gamett,  for  the  defend- 
ant in  error. 

Whitti.e,  J.,  delivered  the  opinion  of  the  Court. 

The  defendant  in  error,  L.  H.  Jenkins,  entered  into  a  written 
agreement  with  a  contractor,  George  W.  Lambert,  by  which 
the  latter  engaged  to  purchase  material,  employ  labor  and 
superintend  and  erect  for  the  former  a  building  in  the  city 
of  Richmond  for  a  book  factory,  in  accordance  with  certain 
plans  in  hand ;  to  use  his  best  efforts  to  secure  material  and 


Digitized  by 


Google 


Veitch  t'.  Jenkins,  107  Va.  68.  71 


Opinion. 


labor  at  the  lowest  cost ;  and  to  render  his  employer  a  true  ac- 
count thereof .  The  estimated  cost  of  the  building  was  $12,110, 
which  amount  was  not  to  be  exceeded  without  the  consent  of 
the  owner,  and  Lambert  guaranteed  that  the  workmanship 
should  be  first  class  and  satisfactory  in  every  respect;  while 
Jenkins  agreed  to  pay  the  net  cost  of  material  and  labor  to- 
gether with  a  commission  of  $1,300  to  Lambert. 

The  plans  called  for  a  granolithic  floor  in  one  of  the  rooms 
of  the  building,  and  the  contractor  employed  Veitch  to  supply 
the  material  and  lay  the  floor.  The  work  was  alleged  to  have 
been  negligently  done ;  and  in  an  action  of  trespass  on  the  case 
against  Veitch^  Jenkins  recovered  a  verdict  and  judgment  for 
$1,500,  which  judgment  is  the  subject  of  review. 

We  are  of  opinion  that  the  case  turns  upon  the  character  of 
the  contractual  relation  between  Lambert  and  Jenkins.  If 
Lambert  was  an  independent  contractor,  it  follows  that  there 
was  no  such  privity  between  his  employee,  Veitch,  and  Jenkins 
as  would  render  the  former  answerable  to  the  latter  in  damages 
for  defective  work. 

In  its  essential  facts,  the  case  is  not  distinguishable  from 
that  of  Emmerson  v.  Fay,  94  Va.  60  26  S.  E.  386.  In  that 
case  it  was  held  that,  "A  person  who  is  skilled  in  the  perform- 
ance of  a  particular  kind  of  work,  and  who,  on  account  of  his 
skill  is  employed  to  do  a  piece  of  work,  without  restriction  upon 
the  means  to  be  employed  in  doing  the  work,  and  who  employs 
his  own  labor  which  is  subject  alone  to  his  control  and  direc- 
tion, and  undertakes  to  do  the  work  either  according  to  his  own 
ideas,  or  in  accordance  with  plans  furnished  by  the  person  for 
^om  the  work  is  done,  is  an  independent  contractor.  Nor  is 
his  character  as  independent  contractor  affected  by  the  fact  that 
his  compensation  is  measured  by  a  per  diem  to  himself  and 
those  employed  by  him,  nor  that  the  owner  furnishes  material 
for  the  work.** 

ITie  existence  and  character  of  the  relation  between  Jenkins 


Digitized  by 


Google 


72  Vbitoh  v.  Jenkins,  107  Va.  68. 

Opinion. 

and  Lambert  depending  on  a  written  contract  unambiguous  in 
its  terms,  it  was  the  province  of  the  court  to  construe  the  instru- 
ment and  as  a  matter  of  law  to  determine  the  relation  between 
the  parties.  Pioneer  Fireproof  Con,  Co.  v.  Hansen,  176  111. 
100,  62  N.  E.  17;  Linnehan  v.  Rollins,  137  Mass.  123,  50 
Am.  Rep.  287;  Rogers  v.  Florence  R,  Co.,  31  S.  C.  378,  9 
S.  E.  1069. 

It  is  clear,  we  think,  under  the  authorities,  that  Lambert  was 
an  independent  contractor;  and  this  view  is  conclusive  of  the 
case  and  renders  a  consideration  of  subordinate  assignments  of 
error  unnecessary. 

The  verdict  of  the  jury  must  be  set  aside,  the  judgment  re- 
versed, and  the  case  remanded  for  a  new  trial  to  be  had  in 
accordance  with  this  opinion. 

Reversed. 
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mytlKVllle. 

Lynchbubo    Hosiery    Mills     v.     Chesteefield 
Manufacturing    Co. 

June  13,  1907. 

1.  OoNTRACTS  BY  CoBSESPONDENOE — AooesBion  to  Same  Terms. — In  order 
to  establish  a  contract  by  correspondence,  there  must  appear  upon 
the  face  of  the  correspondence  a  clear  accession  by  both  parties 
to  one  and  the  same  set  of  terms.  A  proposal  to  accept,  or  an 
acceptance  on  terms  varying  from  the  offer,  is  a  rejection  of  the 
offer.  The  acceptance  must  be  unqualified,  and  no  point  left  open 
for  future  consideration  or  negotiation  between  the  parties.  In  the 
case  at  bar,  the  acceptor  of  the  offer  introduced  into  his  acceptance 
new  terms  not  contained  in  the  offer,  nor  implied  by  law,  and  hence 
no  contract  was  concluded  between  the  parties. 

Error  to  a  judgment  of  the  Hustings  Court  of  the  city  of 
Petersburg  in  an  action  of  assumpsit.  Judgment  for  the  de- 
fendant.   Plaintiff  assigns  error. 

Affirmed, 

The  opinion  states  the  case. 

B.  C,  Blackford  and  Hamilton  &  Mann,  for  the  plaintiff 
in  error. 

Davis  A  Davis,  for  the  defendant  in  error. 

Buchanan,  J.,  delivered  the  opinion  of  the  Court. 

The  controversy  in  this  case  grows  out  of  the  following  cor- 
wspondenoe  by  mail  and  telegraph  between  the  parties: 
Vol.  cvn — 10 
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"June  29th,  1905. 
"Chesterfield  Mfg.  Co., 

Gents: — Please  send  lowest  quotations  on  12s  and  148  as 
had  from  you,  and  oblige,  Yours,  etc.,      J.  G.  Burton,  Mgr." 

"July  Ist,  1905. 
"Lynchburg  Hosiery  Mills, 
Lynchburg,  Va. 

"Dear  Sirs: 

"Wc  have  your  card  of  the  29th  ult.,  and  in  reply  beg  to 
quote  you  subject  to  acceptance  by  wire  Monday  next,  No.  12 
yam  at  ICyic,  Xo.  14  at  17c,  less  2%  cash  ten  days,  deliv- 
ered Lynchburg.  Yours  truly, 

"Chesterfield  Mfg.  Co., 
"By  J.  F.  Taylor,  Pres.  &  Treas.'^ 

"July  3rd,  1905. 
"Chesterfield  Mfg.  Company, 
Kingston,  N.  C. 

"We  accept  your  quotation  of  July  1st  for  fifty  thousand 
pounds,  No.  twelve  and  fourteen.  See  particulars  by  letter 
to-day. 

"Lynchburg  Hosiery  Mills." 

"July  3rd,  1905. 
"Chesterfield  Mfg.  Co. 

"Gentlemen : — 

'TTour  favor  of  July  1st  to  hand.    In  reply  beg  to  say  we 
wired  you  as  follows : 

"  Will  accept  your  quotation  for  (50,000  lbs.)  fifty  thousand 
pounds  of  12s  and  14s.     Particulars  by  letter  to-day.' 
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''We  want  you  to  deliver  1200  lbs.  of  148  and  800  lbs.  of  128 
per  week,  commencing  2  or  3  weeks  from  date  for  10  weeks. 
Will  fnrnish  you  with  proportions  for  balance  not  less  than  four 
weeks  ahead  of  time  for  delivery.  Should  you  need  definite 
instructions  for  balance  of  order  sooner  than  this,  let  us  know 
and  we  will  furnish  them  to  you.  We  want  the  50,000  lbs.  in 
12s  and  14s  on  cones  same  grade,  size  and  all  details  as  before. 
"Please  send  acceptance  of  contract  per  return  and  oblige, 

"Yours  truly, 

"Lynchburg  Hosiery  Mills, 

"J.  G.  Burton,  Mgr.'^ 

"July  4th,  1905. 
"Lynchburg  Hosiery  Co., 
"Lynchburg,  Va. 

'Dear  Sirs : 

^We  ri»ceived  your  wire  last  night  saying  you  accepted  our 
quotation  for  50,000  pounds  12s  and  14s  yarn,  and  see  particu- 
lars by  letter.  We  are  replying  this  morning  as  follows :  *Your 
wire  last  night  received,  your  order  too  large,  shall  we  book 
jou  for  usual  quantities  you  have  been  buying?'  and  now 
confirm. 

*Tour  orders  placed  with  us  heretofore  have  been  for  3,000 
to  10,000  pounds  and  in  quoting  you  on  1st  inst.,  we  of  course 
presumed  that  if  you  placed  your  order  it  would  be  for  the 
usual  quantity.  -Nothing  was  said  in  your  card  about  wanting 
a  large  quantity,  and  the  natural  presumption  on  our  part  was 
that  you  were  in  the  market  for  iisual  quantity. 

"The  cotton  market  advanced  materially  yesterday,  and  we 
cannot  book  your  order  for  50,000  pounds  at  price  quoted,  but, 
as  we  wired  you,  are  willing  to  protect  you  for  your  usual  pur- 
chase of  4,000  to  10,000  pounds. 

"We  would    also  like  to  call  your  attention  to  the  terms 
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quoted  you,  viz:  2%  ten  days.  We  mention  this,  as  some  of 
your  last  bills  have  run  considerably  over  this,  and  as  we  have 
no  capital  to  carry  accounts  with,  must  ask  that  payments  be 
made  promptly  in  accordance  with  terms. 

"Yours  truly, 

"Chesterfield  Mfg.  Co. 

"By  J.  F.  Taylor,  Pres.  &  Treas.^' 

After  some  further  correspondence  between  the  parties  the 
plaintiff  in  error  instituted  this  action  to  recover  damages  for 
the  breach  of  the  agreement  which  it  was  alleged  the  corre- 
spondence between  the  parties  established. 

Upoui  the  trial  of  the  cause  the  plaintiffs  introduced  the  cor- 
respondence quoted  and  some  other  evidence  as  to  the  dealings 
between  the  parties  and  the  usages  of  the  trade.  The  defendant 
introduced  no  testimony,  but  demurred  to  the  plaintiff's  evi- 
dence. Upon  that  demurrer  the  trial  court  was  of  opinion 
that  the  law  was  for  the  defendant  and  gave  judgment  accord- 
ingly.    To  that  judgment  this  writ  of  error  was  awarded. 

The  only  question  involved  in  the  case  is  whether  or  not  the 
correspondence  quoted  established  a  contract  between  the 
parties  for  the  sale  and  purchase  of  fifty  thousand  pounds  of 
jam. 

The  evidence  introduced  showed  the  circumstances  siirround- 
ing  the  parties  when  the  correspondence  took  place.  They  had 
been  dealing  with  each  other  during  a  part  of  the  year  1904 
and  the  early  part  of  the  year  1905.  During  that  time  the 
plaintiffs  had  purchased  from  the  defendant  thirty  or  thirty- 
five  thousand  pounds  of  yam  in  eight  or  nine  different  orders 
of  the  same  numbers,  but  no  one  of  the  orders  had  exceeded 
ten  thousand  pounds,  and  the  yarn  had  been  furnished  in  such 
quantities  and  at  such  times  as  the  parties  had  expressly  or  im- 
pliedly agreed  upon  or  assented  to. 
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It  was  held  by  this  court  in  the  case  of  Virginia  Hot  Springs 
Co.  V.  Harrison,  93  Va.  569,  25  S.  E.  888,  that  in  order  to 
establish  a  contract  bj  correspondence  there  must  appear  upon 
the  face  of  the  correspondence  a  clear  accession  by  both  parties 
to  one  and  the  same  set  of  terms.  A  proposal  to  acept  or  an 
acceptance  on  terms  varying  from  the  offer  is  a  rejection  of 
the  offer.  The  acceptance  must  be  imqualified  and  no  point 
left  open  for  future  consideration  or  negotiation  between  the 
parties. 

Tested  by  this  rule  it  is  clear  that  the  correspondence  in  this 
case  does  not  establish  a  contract.  In  the  defendant's  letter  of 
July  3,  the  quantity  of  yam  proposed  to  be  sold  is  not  fixed,, 
nor  the  time  for  its  delivery.  But  if  it  be  conceded,  as  the 
plaintiff's  counsel  argues,  that  the  law  would  imply  that  the 
delivery  was  to  be  within  a  reasonable  time  and  that  since  the 
defendant  had  not  fixed  the  quantity  of  yam  which  it  was  will- 
ing to  sell  upon  the  terms  named,  the  law  gave  the  plaintiffs 
the  right  in  accepting  the  offer  to  fix  the  quantity  at  any 
reasonable  quantity,  and  that  fifty  thousand  poimds  was  not 
unreasonable,  the  plaintiff's  telegram  and  letter  of  July  3 
are  not  an  unconditional  aceptance  of  the  defendant's  offer.  In 
their  letter  the  plaintiffs  tell  the  defendant  they  wish  him  to 
deliver  1200  lbs.  of  No.  14  and  800  lbs.  of  No.  12  per  week, 
commencing  in  two  or  three  weeks  from  date  and  such  delivery 
to  continue  for  ten  weeks ;  that  they  will  furnish  the  defendant 
with  the  proportions  for  balance  of  yam  not  less  than  four 
weeks  ahead  of  time  for  delivery;  and  that  if  it  needed  definite 
instmctions  for  balance  of  order  sooner  than  this  to  let  them 
know  and  they  would  fiimish  them. 

There  was  nothing  in  the  defendant's  offer  which  required  it 
to  furnish  more  pounds  of  yam  of  one  number  than  of  the  other, 
nor  to  commence  the  delivery  in  two  or  three  weeks  and  con- 
tinue it  for  ten  weeks,  and  then  to  await  the  plaintiff's  pleasure 
as  to  the  time  and  the  proportions  in  whidi  the  residue  of  the 
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yaxn  was  to  be  furnished.  These  were  new  terms  which  the 
plaintiffs  had  introduced  into  their  acceptance  not  contained  in 
the  defendant's  offer  nor  implied  by  law.  The  plaintiffs  seem 
at  that  time  to  have  recognized  this  for  they  ask  the  defendant 
to  send  acceptance  of  contract  by  r^um  mail,  which  would 
have  been  wholly  unnecessary  if  their  acceptance  had  been  an 
unconditional  acceptance  of  the  defendant's  offer. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment  com- 
plained of,  and  that  it  must  be  affirmed. 

Affirmed. 
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mytlKVille. 

Jordan   v.    Universalist   General   Convention    Trustees. 

June  13.  1907. 

1.  Indefinite  Chabtties — Devise  to  a  Corporation  for  Corporate  Pur- 
poses.— ^While  the  eourtft  of  chancery  of  this  State  will  not  under- 
take to  enforce  indefinite  charities,  a  devise  to  a  corporation  for  the 
general  purposes  of  its  incorporation  cannot  be  said  to  be  uncertain 
in  any  respect,  and  will  be  upheld.  It  is  immaterial  that  the 
.  corporation  was  created  by  another  State,  and  that  its  object  is  to 
hold  property  for  church  purposes. 

Appeal  from  a  decree  of  the  Circuit  Court  of  the  city  of 
Norfolk    Decree  for  defendants.     Complainant  appeals. 

Affirmed. 
The  opinion  states  the  case. 

8.  M.  Brandt,  for  the  appellant. 

T.  8.  Purdie,  for  the  appellee. 

Ketth,  p.,  delivered  the  opinion  of  the  Court. 

Thaddeus  Jordan,  the  appellant,  filed  his  bill  in  the  Circuit 
Conrt  of  the  city  of  Norfolk,  in  which  he  states  that  he  is  the 
heir  at  law  and  next  of  kin  of  Joseph  Jordan,  deceased,  who 
by  his  last  will  and  testament  gave  to  his  wife,  Mary  Elizabeth 
Jordan,  and  his  son,  Richard  Silvester  Jordan,  "my  dwelling 
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house  and  lot  in  Huntersville  (in  the  county  of  Norfolk),  on 
North  Street,  called  Lot  No.  20,  in  the  following  manner,  that 
is  to  say :  Should  my  said  son  survive  my  said  wife,  to  him  for 
liis  life;  should  my  said  wife  survive  my  said  son,  to  her  for 
her  lifetime;  while  they  both  live  to  own  the  same  equally; 
at  the  death  of  both  the  said  house  and  lot  to  go  to  the  Trustees 
of  the  Universalist  General  Convention,  and  by  them  to  be  sold 
and  the  money  applied  to  mission  work  in  the  United  States 
of  America/' 

It  appears  that  both  Mary  Elizabeth  Jordan  and  Richard 
Silvester  Jordan  are  dead,  dying  intestate  and  without  issue; 
that  the  plaintiff  is  the  son  of  Joseph  Jordan,  the  testator, 
by  a  former  marriage ;  that  he  has  no  brothers  or  sisters  nor  the 
descendants  of  any  living;  and  that  he  is  the  sole  heir  at  law 
and  distributee.  The  bill  avers  that  the  Universalist  General 
Convention  is  an  imincorporated  religious  society,  composed  of 
the  various  branches  of  the  Universalist  Church  throughout  the 
United  States;  that  plaintiff  has  used  due  diligence  to  ascer- 
tain who  the  representatives  or  trustees  of  the  Universalist  Gen- 
eral Convention  are,  and  he  further  alleges  that  the  Universalist 
General  Convention  cannot  take  title  to  real  estate  in  the  State 
of  Virginia ;  that  the  remainder  after  the  life  tenancy  of  Mary 
Elizabeth  Jordan  to  the  Universalist  General  Convention,  or  the 
representatives  or  trustees  thereof,  is  null  and  void ;  that  the  de- 
vise of  the  property  intended  to  be  disposed  of  by  the  first  clause 
of  the  will  is  so  indefinite  that  its  meaning  and  effect  cannot  be 
determined  without  the  aid  of  a  court  of  equity;  and,  there- 
fore, he  prays  that  the  trustees  of  the  said  Universalist  General 
Convention,  and  all  other  unknown  persons  who  are  or  may 
be  interested  in  the  real  estate  attempted  to  be  devised  by  the 
first  clause  of  the  will,  may  be  made  parties  defendant  to  the 
\    bill  by  the  general  description  of  parties  unknown. 

From  the  answer  and  exhibits  filed  by  the  trustees  of  the 
Universalist  General  Convention,  it  appears  that  the  Univer- 
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galifit  General  Convention  is  a  corporation  duly  incorporated 
and  organized  under  the  laws  of  the  State  of  New  York,  as 
appears  by  an  Act  of  the  L^islature  of  that  State  passed  March 
9, 1866,  and  this  is  agreed  to  be  a  fact.  It  is  also  agreed  that 
the  persons  who  in  the  answer  style  themselves  as  the  trustees 
of  the  said  corporation,  are  its  duly  elected  and  qualified 
trustees. 

Upon  the  pleadings  and  proof,  the  Circuit  Court  was  of 
opinion  "that  the  said  corporation  is  not  prohibited  by  the  laws 
of  the  State  of  Virginia,  or  by  public  policy,  from  taking  and 
selling  the  property  so  devised  to  it  and  using  the  proceeds  of 
its  sale,  for  the  purposes  specified  in  said  devise ;  and  that  the 
said  devise  in  the  first  clause  of  the  will  of  the  said  Joseph 
Jordan  is  a  valid  disposition  of  the  property  named  therein  to 
the  aforesaid  corporation,  the  Universalist  General  Convention, 
snbjeet  to  the  life  estate  of  the  aforesaid  wife  and  son  of  the 
testator,"  and  from  that  decree  Thaddeus  Jordan  obtained  an 
appeal  from  one  of  the  judges  of  this  court. 

The  contention  of  appellant  is  that  the  disposition  of  real 
estate  must  be  made  in  accordance  with  the  laws  of  the  place 
in  which  it  is  situated,  and  that  a  devise  of  land  to  a  corpora- 
tion for  the  uses  declared  in  the  clause  of  the  will  under  con- 
sideration is  contrary  to  the  public  policy  of  this  State,  and 
therefore  null  and  void. 

In  Gallego's  Ex'ors.  v.  Attorney  General,  3  Leigh,  450,  24 
Am.  Dec.  650,  the  court  held  that  the  English  statute  of  chari- 
table uses  of  43  Eliz.  having  been  repealed  in  Virginia,  "the 
courts  of  chancery  have  no  jurisdiction  to  decree  charities, 
where  the  objects  are  indefinite  and  uncertain.'^  It  was  aor 
cordingly  held  that  a  bequest  of  $2,000  to  be  distributed 
among  needy,  poor  and  respectable  widows,  and  the  devise  of  a 
lot  to  trustees  in  fee,  upon  trust  to  permit  all  and  every  person 
helonging  to  the  Roman  Catholic  Church,  as  members  thereof, 
or  professing  that  religion,  and  residing  in  Richmond  at  thd 
Vol.  cvn — 11 
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time  of  his  death,  to  build  a  church  on  the  lot,  for  the  use  of 
themselves  and  of  all  others  of  that  religion  who  may  hereafter 
reside  in  Richmond,  were  void  for  uncertainty  as  to  the 
beneficiaries. 

In  Seaburn  v.  Seahurn,  15  Gratt.  423,  it  was  held  that  the 
devises  and  bequests  contained  in  the  will  then  under  considera- 
tion would  undoubtedly  be  void  for  uncertainty,  according  to  the 
principle  of  Gallego's  Ex'ors.  v.  Attorney  General;  but  in  that 
case  counsel  contended  that  the  devises  and  bequests  were  ren- 
dered valid  under  Ch.  77,  sec.  8,  p.  362,  of  the  Code  (1849)  then 
in  force,  which  provided  that  "Every  conveyance,  devise  or  dedi- 
cation shall  be  valid  which  since  the  Ist  day  of  January,  1777, 
has  been  made,  and  every  conveyance  shall  be  valid  which  here- 
after shall  be  made,  of  land  for  the  use  or  benefit  of  any  reli- 
gious congregation  as  a  place  for  public  worship  or  as  a  burial 
place  or  a  residence  for  a  minister ;  and  the  land  shall  be  held 
for  such  use  or  benefit  and  for  such  purpose  and  not  otherwise." 
It  was  held,  however,  that  the  case  was  controlled  by  the  deci- 
sions applicable  to  indefinite  charities,  and  was  not  validated  by 
the  statute,  because  the  word  "conveyance"  as  therein  used  did 
not  embrace  a  devise. 

In  Roy  V.  Rowzie,  25  Gratt.  599,  it  was  held  that  where  the 
person  or  object  or  subject  referred  to  in  a  bequest  is  imcer- 
tain,  or  does  not  answer  precisely  the  description  given  them 
in  the  will,  or  where  there  are  two  or  more  objects  or  subjects 
which  answer  equally  the  description,  resort  must  be  had  to 
parol  evidence  and  the  surrounding  circumstances  to  show  what 
the  testator  intended  by  the  expressions  which  he  used;  and  if 
such  intention  is  so  ascertained  with  sufficient  certainty  the 
bequest  is  valid.  In  that  case  a  bequest  to  "the  Baptist  Theo- 
logical Seminary  in  South  Carolina,"  was  held,  upon  the  evi- 
dence, to  have  been  intended  to  be  a  bequest  to  the  "Southern 
Baptist  Theological  Seminary,"  a  Baptist  theological  institu- 
tion in  South  Carolina,  incorporated  by  an  act  of  that  State. 
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In  the  course  of  the  opinion  the  court  said :  "There  can  be  no 
doubt  but  that  generally  a  testator,  domiciled  in  this  State, 
maj,  by  his  will,  duly  executed  and  admitted  to  probate,  ac- 
cording to  the  laws  of  this  State,  make  a  valid  bequest  to  a 
corporation  chartered  by  another  State,  and  authorized  by  its 
charter  to  take  and  hold  property. 

"The  Southern  Baptist  Theological  Seminary  is  a  corpora- 
tion chartered  by  the  State  of  South  Carolina,  and  authorized 
by  its  charter  to  take  and  hold  property;  and  the  bequest  in 
question  was  made  to  it  by  a  testatrix  domiciled  in  this  State, 
by  her  will  duly  executed  and  admitted  to  probate  according 
to  the  law  of  this  State.  Why  then  is  not  the  said  bequest 
valid  ? 

"Certainly  it  is  competent  for  the  legislature  of  this  State 
to  prohibit  altogether  a  bequest  to  a  corporation  of  another 
State,  and  a  fortiori  to  prohibit  such  a  bequest  in  a  particular 
or  special  case.  There  has  been  no  such  prohibition  generally, 
or  altogether.  Has  there  been  any  particular  or  special  prohi- 
bition which  applies  to  the  case  imder  consideration?  The 
appellees  contend  that  there  has  been,  while  the  appellants 
contend  for  the  contrary;  and  this  is  the  main  subject  of  con- 
troversy in  this  case. 

"The  appellees  contend  that  our  law  prohibits  any  bequest  to 
a  theol(^<*al  seminary,  whether  it  be  in  or  out  of  the  State, 
while  the  appellants  contend  that  our  law  doe^  not  prohibit  a 
bequest  to  an  incorporated  theological  seminary,  authorized  by 
its  charter  to  take  and  hold  property,  whether  such  corporation 
be  in  or  ont  of  the  State. 

"The  law  on  which  the  appellees  rely  is  contained  in  the 
Code  (of  1873),  ch.  77,  sec.  2,  which  declares  that  'every  gift, 
grant,  devise  or  bequest  which,  since  the  second  day  of  April  in 
the  year  one  thousand  eight  hundred  and  thirty-nine,  has  been, 
or  at  any  time  hereafter  shall  be,  made  for  literary  purposes, 
or  for  the  education  of  white  persons  within  this  State  (other 
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than  for  the  use  of  a  theological  seminary)  ;'  and  similar  words 
are  then  used  in  regard  to  the  education  of  colored  persons 
within  this  State,  after  which  the  law  proceeds :  ^whether  made 
in  either  case  to  a  body  corporate  or  unincorporated,  or  a 
natural  person,  shall  be  as  valid  as  if  made  to  or  for  the  benefit 
of  a  certain  natural  person,'  &c. 

"Certainly  this  is  the  only  law  of  this  State  which  can  have 
the  effect,  if  any  can,  of  invalidating  the  bequest  in  question. 
Can  this  law  have  that  effect  ? 

"It  has  always  been  settled  as  a  general  rule,  that  a  devise 
or  bequest,  indefinite  as  to  its  object  or  purposes,  was  on  that 
account  void.  In  England  the  subject  of  charities  has  long  if 
not  always  formed  an  exception  to  that  rule ;  either  at  common 
law  or  in  virtue  of  the  statute  of  43  Eliz.,  commonly  called  the 
statute  of  charitable  uses.  But  ever  since  the  decision  of  the 
cases  of  the  Baptist  Association  v.  Hart's  Ex'ors,  4  Wheat  1, 
1  L.  Ed.  499,  by  the  Supremo  Court  of  the  United  State^  and 
Oallego's  Ex'ors,  v.  The  Attorney  Oentral,  3  Leigh  450,  24 
Am.  Dec.  650,  by  this  court,  it  has  been  considered  to  be  well 
settled  that  the  English  law  of  charities  does  not  exist  in  this 
State,  and  that  with  the  exception  thereafter  made  by  statute, 
which  will  be  presently  noticed,  'charitable  bequests,'  in  the 
language  of  Judge  Carr,  in  the  latter  case,  'stand  on  the  same 
footing  with  us  as  all  others,  and  will  alike  be  sustained  by 
courts  of  equity.' " 

The  result  of  that  inquiry  was  to  hold  that  the  bequest  was 
valid. 

It  will  be  observed  that  in  this  case  the  bequest  is  to  the 
trustees  of  the  Universalist  General  Convention  of  the  re- 
mainder in  certain  real  estate,  which  is  to  be  by  them  sold  and 
the  money  applied  to  mission  work  in  the  United  States  of 
America. 

In  Protestant  Episcopal  Education  Society  of  Virginia  v. 
Churchman,  80  Va.  718,  a  bequest  to  be  used  exclusively  for 
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"educating  poor  young  men  for  the  Episcopal  ministry,  upon 
the  basis  of  evangelical  principles  as  now  established,"  was  held 
not  to  be  void  for  uncertaiity,  and  OalUgo's  Ex'ors  v.  Attorney 
(seneral,  supra,  was  disapproved. 

A  like  result  was  reached  in  Trustees  v.  Outhrie,  86  Va. 
125, 10  S.  E.  318,  6  L.  R  A.  321 ;  and  in  Fifield  v.  Van  Wyck, 
94  Va.  557,  27  S.  E.  446,  64  Am.  St.  Rep.  745,  the  whole  sub- 
ject was  reviewed,  the  doctrine  of  Oallego's  Ea^ors,  v.  Attorney 
(ieneral  re-affirmed,  and  the  dicta  disapproving  that  decision 
which  appear  in  the  opinions  in  80  and  86  Va.,  above  cited, 
were  in  terms  disapproved,  though  the  correctness  of  the  deci- 
sion in  each  of  those  cases  was  not  questioned.  While  the  pro- 
visions of  the  will  in  Fifield  v.  Van  Wyck,  supra,  were  held  to 
be  too  indefinite  to  be  enforced  by  a  court  of  equity,  then^  is 
no  intimation  or  suggestion  that|a  devise  to  a  corporation  for 
purposes  within  the  scope  of  its  powers  and  duty  would  be  hold 
void.  I  That  case  merely  maintains  that  the  doctrine  asserted  in 
Oallego's  Ex*ors  v.  Attorney  General,  is  the  law  of  this  State, 
'Tccept  and  until  it  is  or  shall  be  modified  by  the  legislature; 
and  that  our  courts  of  chancery  will  not  undertake  to  enforce 
indefinite  charities. 

In  the  still  more  recent  case  of  Jordan's  Admx.  v.  Richmond 
Home  for  Ladies,  106  Va.  710,  56  S.  E.  780,  the  whole  sub- 
ject was  elaborately  reviewed,  both  as  to  the  decisions  and 
the  statute  law  in  force  in  this  State,  and  the  conclusion  reached 
that  a  bequest  to  a  corporation  for  the  general  purposes  of  its 
incorporation  was  not  uncertain  in  any  respect. 

We  are  of  opinion  that  there  is  no  error  in  the  decree  of 
the  Circuit  Court,  which  is  affirmed. 

Affirmed. 
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Lynchburg  Traction  &  Light  Co.  v.  Guill. 

June  13,  1907. 

1.  Negligence — How    Charged — Declaration^. — Negligence,    as    a    general 

rule,  is  a  conclusion  of  law  from  facts  sufficiently  pleaded,  and  the 
office  of  a  declaration  is  to  inform  the  defendant  of  the  case  which 
he  has  to  meet,  so  that  he  may  have  a  reasonable  opportunity  to 
prepare  and  make  his  defence.  It  is  not  enough  to  say  that  the 
plaintiff  was  injured,  and  thit  the  injury  resulted  from  the  carele?» 
and  negligent  conduct  of  the  defendant;  but  the  facts  relied  on  to 
establish  the  negligence  of  the  defendant,  for  which  he  is  to  liB  held 
liable,  should  be  stated  with  reasonable  certainty.  The  declaration 
should  state  sufficient  facts  to  enable  the  court  to  say,  on  demurrer, 
whether,  if  the  facts  stated  are  proved,  the  plaintiff  is  entitled  to 
recover.    More  general  averments  of  negligence  are  not  sufficient. 

2.  Dedication — Acceptance — City  Streets — Roads. — The  intention  to  dedi- 

cate a  street  in  a  city,  or  a  road  in  the  country,  may  be  shown  in 
any  way  by  which  intention  may  be  manifested.  The  acceptance  of 
the  dedication  may,  in  the  case  of  streets,  be  shown  by  the  acts  of 
corporation  officers,  but  the  acceptance  of  a  road,  in  order  to  impose 
upon  the  public  the  duty  of  keeping  it  in  order,  must  appear  as  a 
matter  of  record,  though  a  formal  acceptance  is  not  necessary.  It 
is  sufficient  if  the  record  of  the  proper  tribunal  sho^ys  other  acts 
whereby  the  road  is  claimed  as  a  public  one. 

3.  Highways — Evidence — Burden  of  Proof — Street  Railways. — In  an  action 

to  recover  damages  from  a  street  car  company  for  an  injury  negli- 
gently inflicted  on  a  traveller  on  an  alleged  public  highway,  the 
burden  is  on  the  plaintiff  to  show  that  the  locus  in  quo  was  a  public 
highway. 

4.  Trial— Argument  of  Counsel— Doubtful  Suggestions.— It  is  far  better 

for  counsel  to  content  themselves  with  asking  a  verdict  of  the  jury 
based  upon  the  law  and  the  evidence,  without  suggestions  of  a 
nature  which  might  imperil  an  otherwise  righteous  judgment 


Digitized  by 


Google 


Lynchburg  Traction  Co.  v.  Guill,  107  Va.  86.        87 
statement. 


Error  to  a  judgment  of  the  Circuit  Court  of  the  city  of 
Lynchburg  in  an  action  of  trespass  on  the  case.  Judgment  for 
the  plaintiff.     Defendant  assigns  error. 

Reversed, 

The  declaration  in  this  case  is  in  the  following  words  and 
figures,  to- wit: 

*Tiipnia, 

"In  the  Circuit  Court  for  the  County  of  Campbt'lL 

Second  February  Rules,  1906. 

"John  Dudley  Ouill,  who  sues  by  John  Davis  Guill,  his 
father  and  next  friend,  complains  of  the  Lynchburg  Traction 
&  Light  Company,  a  corporation,  of  a  plea  of  trespass  on  the 
case  for  this,  to-wit :  That  heretofore,  to-wit :  On  or  about  the 
2l6t  day  of  November,  1905,  the  said  defendant  was  the  owner 
and  operator  of  a  certain  street  railroad,  lying  and  being  in 
part  within  the  said  County  of  Campbell,  and  along  one  of 
the  public  streets,  roads  and  highways  of  said  county,  and  be- 
tween said  city  and  the  place  known  as  Virginia  Christian 
College,  near  to  the  City  of  Lynchburg,  which  said  street  rail- 
road was  operated  by  means  of  electricity,  and  that  whilst 
operating  the  same  the  said  defendant  so  carelessly,  recklessly, 
Diligently  and  improperly  managed  its  cars  that  by  reason 
of  its  carelessness  and  negligence  one  of  its  cars  ran  and  struck 
with  great  force  upon  and  against  the  plaintiff,  who  was  then 
and  there  upon  said  street,  road  or  highway,  whereby  his  left 
arm  was  greatly  broken,  bruised,  cut,  fractured,  crushed, 
wrenched  and  mangled,  so  that  the  said  arm  had  to  be  ampu- 
tated above  the  elbow.  And  the  plaintiff  was  otherwise  greatly 
cut,  bruised,  maimed  and  lamed,  and  thereby  became  and  was 
«iclc,  sore,  lame  and  disordered,  and  so  continued  for  a  long 
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time,  to-wit,  hitherto,  during  all  of  which  time  he  suffered  great 
bodily  pain  and  mental  anguish;  was  prevented  from  transact- 
ing his  ordinary  affairs  and  business,  and  lost  large  gains  and 
profits  thereby,  and  especially  by  the  loss  of  his  said  arm,  his 
means  of  making  and  earning  a  living  were  and  are  greatly 
impaired,  and  his  injuries  are  permanent  and  lasting;  and  so 
that  by  reason  of  the  premises  he  was  obliged  to  lay  out  and 
expend  a  large  sum  of  money,  to-wit,  the  sum  of  $500.00,  in 
and  about  endeavoring  to  be  cured  of  his  said  injuries,  and  fur- 
ther he  is  greatly  and  permanently  injured,  maimed  and 
disfigured,  all  of  which  was  caused  wholly  and  entirely  by  and 
through  the  carelessness  and  negligence  of  the  said  defendant 
as  above  set  forth. 

"And  for  this,  also,  to-wit:  That  heretofore,  to-wit,  on  the 
2l8t  day  of  November,  1905,  in  the  said  County  of  Campbell, 
and  in  the  night  time  of  that  day,  the  said  plaintiff  was  then 
and  there  a  passenger  upon  one  of  the  cars  on  the  street  rail- 
voad,  which  was  owned  and  operated  in  its  capacity  as  a 
common  carrier  of  passengers  by  the  said  defendant,  and  thereby 
it  became  and  was  the  duty  of  the  said  defendant  to  care  for 
the  protection  of  the  plaintiff  and  to  prevent  him  from  being 
injured,  as  far  as  human  care  and  foresight  could  go,  and  the 
plaintiff,  a  young  man  about  nineteen  years  of  age,  was  then 
and  there  helplessly  intoxicated  and  unable  to  take  care  of  him- 
self, or  understand  the  dangers  to  which  he  might  be  exposed, 
a  fact  which  the  defendant,  through  its  agents  and  servants 
in  charge  of  said  car  well  knew,  or  in  the  exercise  of  due  care 
ought  to  have  known,  and  therefore  ought  reasonably  to  have 
anticipated  that  if  the  plaintiff  was  put  off  of  said  car  and 
abandoned  in  the  proximity  of  its  tracks  he  would,  in  the  ab- 
sence of  due  precautions  on  the  part  of  said  defendant,  be  more 
likely  to  be  injured.  And  the  plaintiff  avers  that  notwithstand- 
ing the  foregoing,  the  said  defendant  wrongfully,  negligently, 
recklessly  and  wantonly  ejected  and  put  off  and  from,  and 
caused  the  said  plaintiff  to  get  off  and  from  the  said  car,  and 
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abandoned  and  left  him  at  a  time  and  place  where  it  knew,  or 
by  the  exercise  of  due  care  ought  to  have  known^  a  person  in 
his  condition  would  necessarily  be  exposed  to  great  danger  of 
bodily  injury  from  the  cars  passing  along  and  upon  the  track 
of  the  defendant,  it  being  in  the  night  time  and  very  dark,  and 
the  place  being  at  or  near  a  certain  switch  of  the  defendant, 
where  its  cars  frequently  passed  each  other  going  in  different 
directions,  and  wrongfully,  negligently,  recklessly  and  inhu- 
manly failed  to  take   any   sufficient   precaution  whatever  to 
prevent  injury  to  said  plaintiff,  but  left  and  abandoned  him  in 
his  helpless  and  intoxicated  condition  in  the  close  proximity 
of  the  track  and  switch  aforesaid,  so  that,  as  might  reasonably 
have  been  anticipated,  the  plaintiff  fell  or  lay  down  beside 
and  upon  the  roadbed,  ties,  rails  and  tracks  of  the  defendant 
and  being  unable  from  his  intoxication  to  appreciate  or  know 
the  danger  to  which  he  was  thus  exposed,  was  run  upon  and 
against  with  great  force  and  was  struck  by  one  of  the  cars*  of 
the  defendant,  whereby  his  left  arm  was  greatly  broken,  bruised, 
<njt,  fractured,  crushed,  wrenched  and  mangled,  so  that  the  said 
ann  had  to  be  amputated  above  the  elbow.     And  the  plaintiff 
vaf  otherwise  greatly  cut,  bruised,  maimed  and  lamed,  and 
thereby  became  and  was  sick,  sore,  lame  and  disordered,  and 
so  continued  for  a  long  time,  to-wit,  hitherto,  during  all  of 
which  time  he  suffered  great  bodily  pain  and  mental  anguish ; 
wa?  prevented  from  transacting  his  ordinary  affairs  and  busi- 
nc^,  and  lost  large  gains  and  profits  thereby,  and  especially 
by  the  loss  of  his  said  arm  his  means  of  making  and  earning  a 
living  were  and  are  greatly  impaired,  and  his  injuries  are  per- 
manent and  lasting;  and  so  that  by  reason  of  the  premises  he 
wag  obliged  to  lay  out  and  expend  a  large  sum  of  money,  to-wit, 
the  sum  of  $500.00,  in  and  about  endeavoring  to  be  cured  of 
his  said  injuries,  and  further  he  is  greatly  and  permanently 
injured,  maimed  and  disfigured,  all  of  which  was  caused  wholly 
and  entirely  by  and  through  the  carelessness  and  negligence  of 
the  said  defenclant,  as  abovo  set  forth." 
Vol.  cvn — 12 
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'*And  for  this  also,  to-wit:  That  heretofore,  to- wit,  on  the 
2l8t  day  of  November,  1905,  within  the  said  county  of  Camp- 
bell, the  said  plaintiff  was  a  passenger  on  one  of  the  street  cars 
of  said  defendant,  which  was  operated  by  electricity  upon  cer- 
tain tracks  or  rails  of  the  defendant,  who  is  a  common  carrier, 
and  while  the  plaintiff  was  helplessly  intoxicated  and  unable  to 
take  care  of  himself  the  said  defendant  expelled,  put  off,  and 
caused  the  plaintiff  to  get  off  and  leave  its  said  car,  and  negli- 
gently, wantonly,  recklessly  and  inhimianly  abandoned  the 
plaintiff  in  the  darkness  of  night  and  in  close  proximity  to  its 
tracks,  where  it  knew,  or  by  the  exercise  of  due  care  ought  to 
have  known,  that  the  plaintiff  would  necessarily,  in  his  con- 
dition, be  exposed  to  great  danger  of  bodily  injury,  and  the 
plaintiff  as  might  have  been  expected,  having  fallen  or  lain 
upon  the  rails,  track,  or  roadbed  of  the  defendant,  he  was  care- 
lessly, negligently,  recklessly  and  wantonly  run  upon  and 
against  and  struck  by  one  of  the  cars  upon  said  track  or  rails, 
which  said  car  was  being  operated  in  a  careless,,  negligent 
manner,  and  the  plaintiff  was  struck  with  such  force  and  vio- 
lence by  said  car  that  his  left  arm  was  greatly  broken,  bruised, 
cut,  fractured,  crushed,  wrenched,  and  mangled,  so  that  the 
said  arm  had  to  be  amputated  above  the  elbow.  And  the  plain- 
tiff was  greatly  cut,  bruised,  maimed  and  lamed,  and  thereby 
became  and  was  sick,  sore,  lame  and  disordered,  and  so  con- 
tinued for  a  long  time,  to-wit,  hitherto,  during  all  of  which 
time  he  suffered  great  bodily  pain  and  mental  anguish;  was 
prevented  from  the  transaction  of  his  ordinary  affairs  and  busi- 
ness, and  lost  large  gains  and  profits  thereby,  and  especially 
by  the  loss  of  his  said  arm,  his  means  of  making  and  earning 
a  living  were  and  are  greatly  impaired,  and  his  injuries  are 
permanent  and  lasting;  and  so  that  by  reason  of  the  premises 
he  was  obliged  to  lay  out  and  expend  a  large  sum  of  moneyr 
to-wit,  the  sum  of  $500.00,  in  and  about  endeavoring  to  be 
cured  of  his  said  injuries,  and  further  he  is  greatly  and  per- 
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manently  injured,  maimed  and  disfigured,  ail  of  wliicli  was 
caused  wholly  and  entirely  by  and  through  the  carelessness  and 
negligence  of  the  said  defendant,  as  above  set  forth. 

'^And  the  plaintiflF  avers  that  by  the  exercise  of  due  care  on 
the  part  of  the  defendant  said  accident  could  have  been  averted 
and  prevented  even  after  he  had  fallen  and  lain  upon  the  road- 
bed,  track  or  rail,  by  reason  of  the  fact  that  the  defendant's 
servant  in  charge  of  the  running  of  the  car  which  struck  the 
plaintiff  either  saw  the  plaintiff  upon  said  roadbed,  track  or 
rail,  or  by  the  exercise  of  due  care  on  the  part  of  the  defendant 
conld  have  seen  him  in  time  to  stop  said  car  before  striking 
the  plaintiff. 

"To  the  damage  of  the  said  plaintiff  $15,000.00.  And, 
therefore,  he  brings  his  suit." 

Additional  Count  to  Declaration. 

*'And  for  this,  also,  to-wit:  That  heretofore,  to-wit,  on  or 
about  the  21st  day  of  November,  1905,  the  said  defendant  was 
the  owner  and  operator  of  a  certain  street  railroad,  lying  and 
being  in  part  within  the  said  Coimty  of  Campbell,  and  along 
a  certain  road,  street,  or  highway,  which  was  in  general  use 
by  the  public  as  such  road,  street  and  highway,  near  to  the 
city  of  Lynchburg,  where  the  said  defendant  knew  large  num- 
bers of  persons  passed  along  and  upon  the  track  of  the  said 
street  railroad  at  all  times  of  day  and  night,  and  where  said 
defendant  knew  that  persons  often  were  upon  the  said  track  at 
that  point,  and  that  the  said  defendant  was  operating  cars 
upon  said  track  by  means  of  electricity,  and  thereupon,  it  be- 
came and  was  the  duty  of  the  said  defendant  in  operating  said 
cars  to  exercise  due  and  ordinary  care  in  keeping  a  lookout,  so 
as  to  prevent  injury  to  persons  and  especially  the  plaintiff, 
^hom  it  knew,  or  in  the  exercise  of  ordinary  care  ought  to 
have  known,  were  and  might  bo  upon  its  said  track  and  railroad 
at  that  point,  and  it  also  became  and  was  the  duty  of  the  said 
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defendant  to  exercise  due  and  ordinary  care  in  running  its 
cars  at  such  reasonable  and  proper  rates  of  speed  as  would  en- 
able it  to  stop  said  car  upon  discovering  a  person,  and  especially 
the  plaintiff,  on  the  track  at  that  point  before  striking  him, 
and  it  also  became  and  was  the  duty  of  the  said  defendant  to 
use  ordinary  care  to  provide  and  equip  its  said  cars  with  proper 
lights,  brakes  and  other  appliances  in  order  to  enable  its  ser- 
vants in  charge  of  said  cars  to  stop  the  same  in  time  to  prevent 
running  said  car  upon  a  person,  and  especially  the  plaintiff, 
who  was  and  might  be  on  the  track  at  that  point,  but  the  said 
defendant  not  regarding  its  said  duties,  or  any  of  them,  negli- 
gently, wilfully,  recklessly,  and  wrongfully  failed  to  use 
ordinary  care  to  provide  one  of  its  said  cars  with  proper  lights, 
brakes  and  other  appliances,  and  failed  to  use  ordinary  care  to 
run  the  same  at  such  proper  rates  of  speed,  and  failed  to  use  or- 
dinary care  to  keep  a  proper  lookout  upon  its  track  aforesaid, 
so  that  because  and  by  means  of  the  negligence  of  the  defendant 
in  the  aforesaid  particulars,  and  by  the  reckless,  careless,  negli- 
gent and  improper  management  of  its  car  aforesaid,  the  said 
defendant  then  and  there  ran  its  said  car  upon  and  against 
the  plaintiff,  who  was  then  and  there  in  and  upon  the  said 
street,  road,  and  highway,  and  struck  upon  him  with  great  force 
and  violence,  with  said  car,  so  that  his  left  arm  was  greatly 
broken,  bruised,  cut,  fractured,  crushed,  wrenched  and  mangled, 
and  had  to  be  amputated  above  the  elbow,  and  the  plaintiff  was 
otherwise  greatly  cut,  bruised,  maimed  and  lamed,  and  by 
means  of  his  said  injuries  became  and  was  sick,  sore,  lame  and 
disordered,  and  so  continued  for  a  long  time,  to-wit,  hitherto, 
during  all  of  which  time  he  suffered  great  bodily  pain  and 
mental  anguish;  was  prevented  from  transacting  his  ordinary 
affairs  and  business;  and  lost  lai^e  gains  and  profits  thereby, 
especially  by  the  loss  of  his  said  arm,  his  means  of  making  a 
living  were  and  are  greatly  impaired,  and  his  injuries  are 
permanent  and  lasting,  and  so  that  by  reason  of  his  said  injuries 
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he  was  obliged  to  lay  out  and  expend,  and  did  lay  out  and 
expend,  a  large  sum  of  money,  to-wit,  the  sum  of  $500.00,  in 
and  about  endeavoring  to  be  cured  of  the  said  injuries,  and 
furthcnnore  he  is  gi'eatly  and  permanently  injured,  maimed, 
disfigured  and  disabled,  all  of  which  was  caused  wholly  and 
entirely  by  and  through  the  carelessness  and  negligence  of  the 
defendant,  as  above  set  forth. 

''To  the  damage  of  the  said  plaintiff  $15,000.00.  And 
therefore  he  brings  his  suit." 

Horsley  &  Kemp,  for  the  plaintiff  in  error. 

Don  P.  Halsey,  for  the  defendant  in  error.  , 

KfiiTir,  P.,  delivered  the  opinion  of  the  Court. 

This  action  was  instituted  in  the  Circuit  Court  of  Campbell 
county  by  Guill,  by  his  father  and  next  friend,  against  the 
Lynchburg  Traction  and  Light  Company,  to  recover  damages 
fop  an  injury. 

The  declaration  contains  four  counts,  and  there  was  a  de- 
murrer to  it  and  to  each  count  thereof,  which  the  Circuit  Court 
overruled,  and  a  judgment  was  rendered  upon  the  verdict  of 
a  jury  in  favor  of  the  plaintiff  for  the  sum  of  $5,000 ;  and  the 
case  is  before  us  for  review  of  certain  rulings  made  during  the 
pix^H'ess  of  the  trial. 

It  is  unnecessary  to  consider  the  second  and  third  counts 
of  the  declaration,  as  the  Circuit  Court  instructed  the  jury  that 
there  could  be  no  recovery  upon  them. 

The  first  error  assigned  is  to  the  judgment  of  the  court  over- 
niling  the  demurrer  to  the  first  count  of  the  dedaration. 

It  states  that  the  defendant  was  the  owner  and  operator  of 
I  certain  railroad,  lying  in  part  within  the  county  of  Campbell, 
and  along  one  of  the  public  streets,  roads  and  highways  of  said 
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county ;  that  the  railroad  was  being  operated  by  means  of  elec- 
tricity, and  that  the  defendant  so  carelessly,  recklessly,  negli- 
gently and  improperly  managed  its  cars  that  by  reason  of  its 
carelessness  and  negligence  one  of  them  ran  and  struck  with 
great  force  upon  and  against  the  plaintiff,  who  was  then  upon 
said  highway,  whereby  his  left  arm  was  greatly  bruised,  broken 
and  mangled,  so  that  it  became  necessary  to  amputate  it  above 
the  elbow. 

If,  as  averred  in  the  declaration,  the  plaintiff  was  upon  a 
public  highway,  his  right  upon  it  was  equal  to  that  of  the  rail- 
road company,  and  it  was  bound  to  use  the  degree  of  care 
proper  to  that  situation,  and  if  it  failed  to  do  so  and  as  a  result 
of  its  negligence  the  injury  was  inflicted  upon  the  plaintiff,  a 
case  for  the  recovery  of  damages  was  made  out.  But  negligence 
is  a  conclusion  of  law  from  facts  sufficiently  pleaded.  The  office 
of  a  declaration  is  to  inform  the  defendant  of  the  case  which 
it  has  to  meet,  so  that  it  may  have  a  reasonable  opportunity  to 
prepare  and  make  its  defense.  It  is  not  enough  to  say  that  the 
plaintiff  was  injured  and  that  the  injury  resulted  from  the 
careless  and  negligent  conduct  of  the  defendant;  but  the  facts 
relied  upon  to  establish  the  negligence  for  which  the  defendant 
is  to  be  held  liable  must  be  stated  with  reasonable  certainty. 

In  Hortenstein  v.  Va.-Carolina  Ry.  Co.,  102  Va.  914,  47 
S.  E.  996,  this  court,  after  a  full  review  of  the  authorities, 
disapproved  the  case  of  B.  &  0.  R.  Co,  v.  Sherman's  Admr., 
30  Gratt.  602,  and  approved  what  was  said  in  B.  &  0.  R.  Co, 
v.  Whiltington's  Admr.,  30  Gratt.  805,  stating  the  law  to  be 
that  "in  an  action  of  tort  founded  on  the  negligence  of  the 
defendant,  the  declaration  must  allege  what  duty  was  owing 
by  the  defendant  to  the  plaintiff,  the  failure  to  discharge  which 
caused  the  injury  complained  of,  and  its  breach,  or  make  such 
averments  of  facts  as  will  show  the  existence  of  the  duty  and 
its  breach.  These  averments  must  be  made  directly  and  posi-» 
tively  and  not  merely  by  way  of  recital."    That  "The  object  of 
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a  declaration  is  to  apprise  the  adverse  party  of  the  ground  of 
complaint,  and,  in  actions  of  tort,  the  declaration  must  state 
suiScient  facts  to  enable  the  court  to  say,  upon  demurrer, 
whether,  if  the  facts  stated  are  proved,  the  plaintiff  is  entitled 
to  recover.  A  statement  of  a  cause  of  action  in  general  terms, 
and  general  averments  of  negligence  of  the  defendant  which 
fall  short  of  this  are  not  sufficient." 

In  Southern  Ry.  Co.  v.  Hansbrough,  105  Va.  527,  54  S.  E. 
17,  the  court  held  it  to  be  insufficient  upon  demurrer,  because, 
while  it  allied  that  the  defendant's  employees  carelessly,  negli- 
gently, and  unskillfully,  with  great  rapidity  and  with  great 
force  and  violence,  ran  one  of  its  engines  upon  and  against 
the  plaintiff,  thereby  inflicting  the  injury  complained  of,  it  did 
not  point  out  in  what  manner  the  defendant  was  negligent,  nor 
what  duty  was  owing  from  the  defendant  to  the  plaintiff,  the 
breach  of  which  was  the  cause  of  the  alleged  injury.  The 
declaration  in  that  case  was  less  open  to  criticism,  indeed,  than 
that  under  consideration,  for  in  that  case  it  appears  that  the 
injury  occurred  upon  the  street  of  a  city  over  which  the  train 
that  inflicted  the  injury  was  being  run  at  a  high  rate  of  speed ; 
but  it  was  considered  that  the  mere  rate  of  speed  was  not  in 
itself  per  se  negligence,  there  being  no  averment  in  that  count 
that  there  was  any  ordinance  regulating  the  speed  of  trains. 

The  principle  announced  in  Hortensteins  Case,  supra,  was 
approved  in  Lane  Bros.  v.  Seakford,  106  Va.  93,  55  S.  E.  556, 
and  Hot  Springs  Lumber  Co.  v.  Bevercomb,  106  Va.  176,  55 
S.  E.  580;  N.  &  W.  By.  Co.  v.  Wood,  99  Va.  156,  37  S.  E. 
846;  y.  <g  W.  Ry.  Co.  v.  StegalVs  Admx.,  105  Va.  538,  54  S. 
E.19. 

Blue  Ridge  Light  i&  Power  Co.  v.  Tutwiler,  106  Va.  54, 
55  8.  E.  539,  considered  by  itself  apart  from  decisions  which 
show  that  the  court  had  no*  purpose  in  that  case  to  depart  from 
tbe  principle  of  the  Hortenstein  case,  supra,  or  to  impair  or 
diminish  its  authority,  might   appear  somewhat  to  relax  the 
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rule.  The  facts  in  that  case  constituting  negligence  do  not, 
it  may  be  conceded,  sufficiently  appear,  but  there  was  no  inten- 
tion upon  the  part  of  the  learned  judge  who  wrote  that  opinion, 
nor  of  those  who  approved  it,  to  change  or  limit  the  rule  an- 
nounced in  the  Hortenstem  case.  The  conclusion  reached  in 
Blv^  Ridge  Light  &  Power  Co.  v.  Tviwiler,  in  favor  of  the 
plaintiff  in  error,  was  upon  the  merits  of  the  case  so  plainly 
right  that  the  demurrer,  for  that  reason,  may  not  have  been 
scrutinized  with  the  same  caution  that  would  have  been  exer- 
cised had  the  decision  of  the  case  ultimately  rested  upon  the 
demurrer. 

We  are  of  opinion  that  the  demurrer  to  the  first  count  of  the 
declaration  should  have  been  sustained. 

The  case  of  the  defendant  in  error  depends  largely  upon  his 
contention  that  at  the  time  of  the  injury  he  was  upon  a  public 
highway.  The  accident  occurred  in  the  county  of  Campbell^ 
just  outside  the  limits  of  the  city  of  Lynchburg;  and,  there- 
fore, in  determining  whether  or  not  it  was  a  public  highway, 
the  law  is  to  be  ascertained  with  respect,  not  to  the  dedication 
and  opening  of  streets  in  a  city,  but  to  the  establishment  of 
public  roads  in  the  country. 

In  Kelly's  Case,  8  Gratt.  632,  decided  by  the  General 
Court,  at  its  December  term,  1851,  it  was  held,  that 
'*the  mere  use  of  a  road  by  the  public,  for  however 
long  a  time,  will  not  constitute  it  a  public  road.  A 
mere  permission  to  the  public,  by  the  owner  of  land,  to  pass 
over  a  road  upon  it,  is,  without  more,  to  be  regarded  as  a 
license,  and  revocable  at  the  pleasure  of  the  owner.  A  road 
dedicated  to  the  public  must  be  accepted  by  the  county  court 
upon  its  records  before  it  can  be  a  public  road.  If  a  county 
court  lays  off  a  road  before  used,  into  precincts,  or  appoints 
an  overseer  or  surveyor  for  it,  thereby  claiming  the  road  as  a 
public  road,  and  if  after  notice  of  such  claim  the  owner  of 
the  soil  permits  the  road  to  be  passed  over  for  any  long  time, 
the  road  may  be  well  inferred  to  be  a  public  road."    That  case 
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lias  been  frequently  followed,  'and  its  authority  never  ques- 
tioned. In  Gaines  v.  Merryman,  95  Va.  660,  29  S.  E.  738,  it 
was  approved  by  a  unanimous  c5ourt. 

In  the  very  recent  case  of  Town  of  West  Point  v.  Bland, 
106  Va.  792,  56  S.  E.  802,  speaking  with  reference  to  the 
dedication  of  land,  the  court  said :  "There  must  be  an  intention 
to  appropriate  it  to  the  use  of  the  public,  and  the  acts  of  the 
owner  must  be  unmistakable  in  purpose  and  decisive  in  char- 
acter; not  necessarily  by  deed,  or  in  writing,  yet  effectually 
and  validly  made  by  acts  or  declarations.  It  may  be  express 
or  implied,  and  in  any  conceivable  way  by  which  the  intention 
can  be  manifested ;  but  in  whatever  way,  it  must  be  unequivo- 
cally and  satisfactorily  made.  Parting  with  ownership  is  not 
io  be  presumed,  and  while  in  case  of  highways  and  streets 
a  dedication  may  be  shown  by  acts  and  declarations,  they  must 
be  of  such  public  and  deliberate  character  as  to  make  tliein 
generally  known,  and  not  of  doubtful  intention." 

In  Terry  v.  McClung,  104  Va.  599,  52  S.  E.  355,  the  law  is 
said  to  be  well  settled,  that  "the  mere  user  of  a  road  by  the 
public,  for  however  long  a  time,  will  not  constitute  a  public 
road:  that  a  mere  permission  to  the  public  by  the  owner  of 
land  to  pass  over  a  road  upon  it  is,  without  more,  to  be  regarded 
as  a  license,  and  revocable  at  the  pleasure  of  the  owner;  that 
a  road  dedicated  to  the  public  must  be  accepted  by  the  county 
court  upon  its  records  before  it  can  be  a  public  road." 

The  intention  to  dedicate  a  street  in  a  city,  or  a  road  in  the 
ooiuitry,  may  be  proved  in  any  conceivable  way  by  which  the 
intention  can  be  manifested;  but  in  whatever  way,  it  must  be 
onequivoeally  and  satisfactorily  made.  With  respect  to  the 
streets  of  a  city,  the  acceptance  may  be  shown  by  the  "acts  of 
the  corporation  officers,  which  may  have  the  same  effect  as 
the  acts  of  the  county  courts."    Kelly's  Case,  supra. 

Defendant  in  error,  upon  this  point,  relies  uipori  the  case 
of  Buntin  v.  Danville,  93  Va.  200,' 24  S.  E.  830.  The  court 
Vol.  cvii — 13 
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there  was  dealing  with  a  street  in  the  city  of  Danville,  and 
quotes  from  Hanis'  Case,  20  Gratt.  833,  where  the  court  was 
dealing  with  the  law  applicable  to  streets  in  the  city  of  Nor- 
folk. What  is  said  in  Buntin  v.  Danville,  upon  the  subject  of 
the  intention  to  dedicate,  is  in  harmony  with  Town  of  West 
Foint  V.  Bland,  supra,  but  there  are  expressions  in  the  opinion 
from  which  it  might  seem  that  the  court  had  for  the  moment 
lost  sight  of  the  distinction  made  in  the  law  between  the  open- 
ing of  a  street  in  a  city  and  a  highway  in  the  country.  The 
opinion,  however,  read  as  a  whole,  is  not  open  to  this  criticism, 
for  at  page  205  it  is  said:  "The  road  referred  to  had  been 
dedicated  by  the  owner  of  the  soil  to  the  public,  and  was  used 
by  it  before  he  sold  any  of  the  parcels  of  land  constituting  lot 
N.  118 ;  and  in  the  conveyance  to  James  M.  Williams,  Sr.,  the 
original  grantee  under  whom  the  plaintiffs  claim,  of  the  parcel 
situate  on  the  road,  W.  I.  Lewis,  the  grantor,  expressly  re- 
served the  road  from  the  operation  of  the  conveyance.  The 
road  was  also  accepted,  as  we  have  seen,  by  the  court  of  the 
coimty  as  one  of  its  highways.  Its  dedication  was  complete, 
effectual  and  valid." 

This  statement  of  the  law  is  in  harmony  with  the  opinion 
in  Town  of  ^Yest  Point  v.  Bland,  supra.  In  that  case  it  was 
contended  by  the  Town  of  West  Point,  that  the  road  in  contro- 
versy had  been  dedicated  to  the  county  of  King  William  and 
accepted  by  it  as  a  public  road  before  the  Town  of  West 
Point  was  incorporated,  and  in  respect  to  that  contention  the 
opinion  says:  "There  is  no  record  evidence  of  the  establish- 
ment of  any  public  highway  over  the  land  in  controversy,  or 
of  the  working  of  the  same  as  such;  and  while  there  is  some 
evidence  that  boats  took  on  and  put  off  goods  and  passengers 
at  or  near  where  E  Street,  if  extended,  would  reach  the  river, 
prior  and  subsequent  to  the  incorporation  of  the  town,  there 
is  no  evidence  that  there  was  a  public  road  located  upon  the 
land  in  controversy  or  worked  as  such,  or  that  there  ever  was 
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a  well  defined  way  over  it.  .  .  ,  It  is  dear,  we  think,  that 
the  town  fails  to  show  that  prior  to  its  incorporation  the  land 
in  controversy  had  been  dedicated  by  the  owners  or  accepted 
by  the  county  authorities  as  a  public  road.''  In  the  second 
place  it  was  contended  by  the  town  that,  even  if  this  be  so,  after 
its  incorporation  the  land  in  controversy  was  dedicated  by  its 
owner  as  a  street  and  accepted  as  such  by  the  town.  With  re- 
55pect  to  this  contention,  the  court  says :  "We  are  of  opinion 
that  the  acts  relied  on  in  this  case  to  show  an  intent  to  dedicate 
are  not  unmistakable  in  their  purpose  and  decisive  in  their 
character,  and  do  not  establish  such  intent  with  that  degree  of 
certainty  and  clearness  required  in  such  cases.  This  being  so, 
it  is  unnecessary  to  consider  the  question,  whether  or  not  the 
acts  relied  on  as  an  acceptance  by  the  town  would  have  been 
sufficient  to  have  shown  an  acceptance  had  it  been  in  fact 
dedicated." 

With  respect,  therefore,  both  to  streets  in  cities  and  roads  in 
tho  country,  the  intention  to  dedicate  may  be  shown  in  any  way 
by  which  intention  can  be  manifested.  The  acceptance  of  the 
dedication  may,  in  the  case  of  streets,  be  shown  by  the  acts  of 
corporation  officers,  but  the  acceptance  of  a  road,  in  order  to 
impoee  upon  the  public  the  burden  of  keeping  it  in  order,  must 
appear  as  matter  of  record,  though  a  formal  acceptance  is  not 
necessary,  and  the  law  will  be  satisfied  if  it  shall  appear  that 
the  county  court  had  laid  oflF  a  road  before  used  into  precincts, 
or  appointed  an  overseer  or  surveyor  for  it.  thereby  claiming 
the  ^oa<^  aji  a  pnhlir*  atip 

From  what  we  have  said  it  follows,  that  we  do  not  concur 
with  the  Circuit  Court  as  to  the  manner  in  which  a  county  road 
iMy  be  established,  and  there  will  be  no  difficulty  in  conforming 
its  action  in  a  future  trial  to  the  views  here  expressed,  and 
therefore  we  refrain  from  passing  specifically  upon  the  excep- 
tions to  the  admissibility  of  evidence.  The  evidence  was  in  a 
lar^  degree,  indeed,  relevant  and  proper  upon  the  proof  as  to 
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an  intention  to  dedicate,  and  the  error  may  be  said  to  have  con- 
sisted in  the  conclusion  of  law,  that  it  was  sulficient  to  prove 
the  road  in  question  to  be  a  public  highway,  which  is  the  result 
of  dedication  and  acceptance,  as  hereinbefore  stated. 

There  is  an  exception  taken  to  an  observation  made  by 
coimsel  for  defendant  in  error  in  the  argument  of  the  case  be- 
fore the  jury,  *^that  they  should  be  liberal  in  their  verdict  in 
favor  of  plaintiff,  because  if  they  found  a  small  verdict  tlic 
court  could  not  increase  the  amoimt,  but  if  they  found  a  large 
verdict  the  court  couid  reduce  it  to  what  the  court  thought  was 
a  proper  amoimt.'' 

As  the  case  has  to  go  back  for  another  trial,  we  will  merely 
observe,  that  it  would  be  far  better  if  counsel  would  content 
themselves  with  asking  a  verdict  at  the  hands  of  the  jury  based 
upon  the  law  and  the  evidence,  without  suggestions  which  might 
serve  to  put  in  peril  an  otherwise  righteous  judgment. 

There  are  other  exceptions  to  the  giving  of  certain  instruc- 
tions and  to  the  refusal  of  others,  which  we  shall  not  now 
consider,  because  both  the  pleadings  and  the  evidence  upon 
another  trial  will  present  a  different  case  to  that  now  before  us. 

We  are  of  opinion  that  the  judgment  of  tha  Circuit  Court 
should  be  reversed,  and  that  the  case  be  remanded  for  a  new 
trial  in  accordance  with  this  opinion. 

Reversed. 
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WytlKVille. 

Austin  v.  Minob. 

June   13,   1907. 

Absent,  Card  well,  J. 

1.  (^lETiNG  TiTLB — Jurisdiction  in  Equity  and  at  Iaiic — Case  in  Judg- 
ment.— Courts  of  equity  have  jurisdiction  to  remove  clouds  from 
the  title  to  land  where  the  complainant  has  complete  title  and  is 
in  possession,  but  where  the  owner  holds  the  legal  title,  without 
actual  possession,  and  another,  who  has  not  actual  possession,  asserts 
an  adverse  claim  to  the  land,  the  proper  remedy  is  an  action  of 
ejectment,  and  equity  has  no  jurisdiction.  In  the  case  in  judgment, 
neither  upon  the  issue  of  title  nor  of  possession  has  a  case  been  made 
out  which  justifies  the  interposition  of  a  court  of  equity. 

2.  Qricn.No  TnxE — Evidence — Plat  and  Endorsements. — In  a  suit  to  quiet 

title,  although  the  deeds  under  which  the  complainant  claims  title 
do  not  in  terms  embrace  the  .land  in  dispute  nor  brinj^  the  hinds 
embraced  within  their  boundaries  into  physical  connection  with  the 
land  in  di^^pute,  still  an  old  plat  with  endorsements  thereon,  tending 
to  show  that  the  land  in  dispute  is  the  land  of  complainant,  is 
admissible  in  evidence  as  a  circumstance  to  be  considered  in  deter- 
minging  the  boundaries  and  title,  but  does  not,  in  itself,  constitute 
title. 

3.  Adverse  Possession — Marsh  Lands — Case  in  Judgment. — If  the  marsh 

lands  in  controversy  in  this  case  are  capable  of  such  enjoyment  as, 
accompanied  by  a  claim  or  color  of  title,  would  ripen  into  a  good 
title,  there  has  been  no  such  use  and  occupation  of  them  by  any 
one  as  is  necessary  to  constitute  adverse  possession,  which  must,  to 
constitute  good  title,  be  open,  notorious,  exclusive,  continuous  and 
adverse. 

4.  Advebse  Possession — Lands  Subject  to  Ebb  and  Flow  of  Tide. — It  is 

doubtful  if  title  by  adverse  possession  can  be  acquired  of  land  over 
which  the  tide  ebbs  and  flows,  separate  and  distinct  from  the  rights 
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of  the  riparian  owner.  In  the  case  of  wild  land,  it  is  held  that,  in 
order  to  acquire  title  by  adverse  possession,  there  must  be  some 
change  in  their  physical  condition  as  a  visible  evidence  of  occupa- 
tion and  ownership,  and  it  would  seem  that  the  same  rule  should 
apply  to  land  under  water,  subject  to  the  ebb  and  flow  of  the  tide. 

Appeal  from  a  decree  of  the  Circuit  Court  of  the  city  of 
Williamsburg  and  James  City  county.  Decree  for  the  com- 
plainant.   Defendant  appeals. 

Reversed. 

The  opinion  states  the  case. 

William  L.  Royal  and  Oeo,  J.  Hooper,  for  the  appellant. 

Armistead  &  Son  and  Samuel  A.  Anderson,  for  the  appellee. 

Keith.  P.,  delivered  the  opinion  of  the  Court. 

Roselia  A.  Minor  filed  her  bill  in  the  Circuit  Court  of  the 
city  of  Williamsburg  and  county  of  James  City,  in  which  she 
avers  that  she  owns  and  occupies  a  certain  tract  of  land  in 
James  City  county,  known  as  "Bush  NecV  or  "Sunken 
Ground,"  lying  on  Bush  Neck  Creek.  She  deduces  her  title  from 
John  W.  Minor,  who  by  deed  of  the  16th  of  ITovember,  1903, 
conveyed  to  her  189^  acres  of  land,  89J^  acres  of  which  is 
bounded  as  follows:  "On  the  north  by  the  land  of  John  W. 
Minor,  and  on  the  southeast  by  lands  of  John  R.  Austin,  known 
as  Indian  Field,  and  on  the  west  by  Bush  Neck  Creek."  The 
remaining  part  (100  acres)  of  the  above-mentioned  piece  of 
land,  is  bounded  as  follows:  "Commencing  at  a  white  oak  on 
edge  of  marsh,  thence  a  southwest  course  along  edge  of  marsh 
to  Bush  Neck  Creek,  thence  up  creek  a  southeast  course  to  a 
small  gut  on  edge  of  marsh,  known  as  Wolf's  Gut,  thence  north 
through  marsh  a  direct  line  to  white  oak  on  edge  of  marsh,  the 
beginning."  She  avers  that  her  grantor  had  up  to  the  date 
of  the  deed  held  and  owned  this  land,  which  had  been  assessed 
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to  him  on  the  land  books  of  the  county ;  that  he  had  paid  taxes 
upon  it  from  the  year  1868  until  the  present  time;  and  that 
"his  ancestors  have  owned,  held,  used  and  enjoyed  and  paid 
taxes  on  the  same  certainly  from  about  the  year  1831  to  1868 ;" 
that  said  sunken  ground  or  marsh  is  estimated  to  contain  a 
little  more  than  100  acres,  and  is  chiefly  used  for  hunting  and 
trapping.  The  Mil  then  charges  that  J.  R.  Austin  had  pro- 
cured the  assignment  of  a  part  of  a  Land  Office  Treasury 
Warrant,  and  had  unlawfully  located  the  same  upon  plaintiff's 
land,  and  had  fraudulently  obtained  a  patent  or  grant  from 
the  State  and  caused  the  same  to  be  recorded  in  James  City 
comity;  that  the  plaintiff's  land  was  not  at  the  date  of  said  un- 
lawful entry  either  vacant,  unappropriated,  or  liable  to  entry, 
as  allied  by  Austin ;  that  she  is  greatly  injured  by  what  has 
been  done;  and  that  the  grant  from  the  Conmionwealth  conr 
stitutes  a  cloud  upon  her  title.  She  prays,  therefore,  that  J.  E. 
Austin  may  be  made  a  party  defendant  to  the  bill;  that  the 
grant  or  patent  be  declared  void;  and  that  the  defendant  and 
all  others  claiming  under  him  may  be  restrained  from  disturb- 
ing the  plaintifl  in  the  full  and  quiet  enjoyment  of  her  land. 

Austin  answered  this  bill,  denying  plaintiff's  title  and  claim- 
ing title  in  himself,  and  with  respect  to  the  land  warrant  states 
that  he  only  took  it  out  of  abundant  caution,  and  that  his  title 
to  the  land  in  controversy  is  complete  without  reference  to  the 
warrant.  He  prays  that  his  answer  may  be  treated  as  a  cross- 
bill, and  then  goes  on  to  set  forth  his  title  to  the  property  in 
controversy  and  prays  that  he  may  be  quieted  in  its  title  and 
enjoyment. 

To  this  answer,  treated  as  a  cross-bill,  the  plaintiff  filed  what 
is  styled  a  replication,  but  is  in  point  of  fact  an  answer  and  was 
ao  considered  by  the  parties,  who  proceeded  without  objection 
to  take  evidence  upon  the  issues  of  fact  thus  presented.  The 
evidence  is  voluminous,  covering  a  long  period  of  time,  and 
tending  to  prove  use  and  enjoyment  of  the  property  upon  the 
part  of  plaintiff  and  defendant,  such  as  hunting,  shooting,  fish- 
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ing  and  trapping  upon  the  disputed  premises.  Upon  the  proof 
the  Circuit  Court  held  that  the  grant  from  the  Commonwealth 
to  the  defendant,  J.  R  Austin,  was  issued  contrary  to  law  and 
to  the  prejudice  of  plaintiff's  rights,  that  it  be  annulled  and 
declared  void,  so  far  as  the  land  in  dispute  between  the  plaintiff 
and  defendant  is  concerned;  ^'and  the  court  being  also  of  opinion 
that  said  land  called  'Sunkin  Marsh,'  bounded  and  described 
as  containing  one  hundred  acres  in  the  deed  from  John  W. 
Minor  to  the  plaintiff  dated  16th  day  of  November,  1903,  has 
been  for  many  years,  certainly  ever  since  1868,  in  the  con- 
tinued, uninterrupted  possession  of  the  plaintiff  and  those 
under  whom  she  claims,  claiming  title  thereto,  asquiesced  in 
by  those  under  whom  defendant  claims  the  adjoining  land 
known  as  'Indian  Field'  and  'darks';  and  the  said  'Sunkin 
Marsh'  is  not  appurtenant  to  said  land  of  the  defendant  or 
included  within  the  boundaries  of  the  said  tracts  known  as 
'Clarks'  and  'Indian  Field,'  doth  adjudge,  order  and  decree  that 
said  land  called  'Sunkin  Marsh'  belongs  to  and  is  the  property 
of  the  plaintiff,  Roselia  A.  Minor  under  the  last  mentioned 
deed."    From  this  decree  an  appeal  was  taken  to  this  court. 

"The  jurisdiction  of  courts  of  equity  to  remove  clouds  from 
title,  where  the  party  complaining  has  no  adequate  remedy  at 
law,  is  well  settled.  This  is  particularly  the  case  where  he  is 
the  owner  of  the  legal  title,  and  is  in  possession  of  the  land 
upon  the  title  to  which  the  cloud  rests."  Va,  Coal  &  Iron  Co. 
V.  Kelly,  93  Va.  332,  24  S.  E.  1020. 

The  jurisdiction  of  a  court  of  equity  to  remove  clouds  from 
title  was  the  subject  of  consideration  in  Carroll  v.  Brown,  28 
Gratt.  791,  and  in  Steams  v.  Hannan,  80  Va.  48,  where  it  is 
said  that  on  the  principle  of  quia  timet,  a  court  of  equity  will 
entertain  a  suit  by  the  owner  in  possession  of  land,  to  remove 
a  cloud  from  his  title,  by  annulling  a  deed  that,  by  mistiike 
or  fraud,  conveys  the  land  to  another,  who  makes  adverse  claim 
thereto,  but  brings  no  suit;  but  that  the  proper  remedy  is  by 
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an  action  of  ejectment  where  the  owner  holds  the  legal  title 
but  has  not  actual  possession,  and  another  asserts  an  adverse 
claim  to  the  laud,  but  has  not  actual  possession  of  it.  In  such 
case  equity  has  no  jurisdiction.  Citing  Harvey  v.  Tyler,  2 
WaU.  328. 

In  Otey   v.    Stuart,   91   Va.    714,    22    S.    E.    513,   Judgc^ 
Buchanan   delivering  the  opinion   of  the   court   said:      ^*The 
allegations  and  prayer  of  the  bill  show  that  it  is  a  bill  filed  for 
the  purpose  of  removing  a  cloud  upon  the  title  to  the  land  in 
question.    As  a  bill  to  remove  a  cloud  from  their  title  it  is  also 
fatally  defective.     A  court  of  equity,  as  a  general  rule,  in  thc^ 
absence  of  statutory  authority,  does  not  entertain  a  bill  of  this 
character  if  the  party  filing  it  claims  to  be  the  owner  of  the 
legal  title,  unless  he  is  in  possession  of  the  land  upon  whicili 
the  cloud  rests.     The' jurisdiction  exercised  by  courts  of  equity 
in  this  class  of  cases,  is  founded  upon  the  theory  that  the  party 
making  it  has  no  adequate  remedy  at  law  for  the  injury  of 
which  he  complains.     If  he  is  out  of  possession,  and  is  the 
owner  of  the  legal  title,  he  has  ordinarily  a  complete  remedy  at 
law  by  an  action  of  ejectment." 

Let  us  first  consider  appellee's  title.     J.  W.  Minor,  by  his 
deed  of  the  16th  of  November,  1903,  before  referred  to,  con- 
veyed to  Roselia  A.  Minor  189^  acres,  which  embraced  the 
100  acres  in  controversy.     J.  W.  Minor,  her  grantor,  claims 
under  two  deeds — one  from  Geo,  W.  Minor  to  Jno.  W.  Minor, 
dated  September  21,  1888,  conveying  150  acres,  more  or  less, 
"bein^  a  portion  of  the  tract  on  which  the  said  George  W. 
Minor  now  resides,  and  known  generally  by  the  name  of  Bush 
Neck  and  bounded  as  follows :    "Commencing  at  a  red  oak  near 
the  stone  landing,  northeast  course  across  the  field  to  a  sweet 
gnm  standing  on  an  old  ditch ;  thence  E.  course  to  a  willow  on 
the  hill,  thence  same  course  to  a  white  oak  a  corner  line  where 
it  joins  the  tract  of  land  called  Indian  Field,  thence  northeast 
to  a  pine  tree  near  Bush  Neck  "Road  where  it  joins  the  land 
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on  which  Ned  Wallis  now  resides,  thence  W.  West  course  to 
a  pine  tree  standing  on  the  edge  of  Buzzard  Island  Marshy 
thence  same  course  down  said  marsh  to  Buzzard  Island  Bay, 
thence  down  said  bay  to  Chickahominy  Kiver,  thence  South  W. 
course  down  the  said  river  to  the  mouth  of  Bush  Neck  Creek, 
thence  up  the  said  creek  to  the  stone  landing,  the  point  first 
started  from/'  And  by  deed  from  R  L.  Henley,  a  special  com- 
missioner appointed  by  the  decree  of  the  Circuit  Court  of  the 
County  of  James  City  and  city  of  Williamsburg  on  the  11th 
day  of  November,  1887,  in  the  consolidated  chancery  suits  of 
HanJdns  &  Taylor,  trustees,  v.  Minor,  &c.,  and  Same  v.  Qar- 
rett,  &c.,  and  Davis  v.  Minor^  conveying  to  John  W.  Minor 
"that  certain  tract  of  land  called  'Bush  Neck'  containing  by 
estimation  189^  acres,  bounded  on  the  noi*th  by  the  lands  of 
John  W.  Minor,  west  by  Bush  Neck  Creek,  south  by  ^Indian 
Field.' '' 

Austin's  title,  as  shown  by  the  deeds  which  he  files,  is  also 
derived  in  part  from  Geo.  W.  Minor,  who  on  the  24th  of  Sep- 
tember, 1868,  conveyed  to  Melchisidec  Spraggins  a  parcel  of 
land  containing  129^  acres,  "being  the  same  tract  of  land  on 
which  John  Nettles  now  resides,  and  bounded  as  follows: 
Commencing  at  a  point  of  marsh  on  Bush  Neck  Creek  and  near 
the  landing  on  Utopia  Island  and  running  N.  E.  course  along 
a  line  of  marked  trees  to  a  gum  near  the  land  on  which  Ned 
Wallace  now  resides,  thence  S.  E.  to  a  cedar  standing  in  a 
valley  near  the  Sunkin  Marsh,  thence  down  said  marsh  S.  W. 
course  to  Bush  Neck  Creek,  thence  down  the  said  creek  to  the 
point  of  marsh  first  started  from."  Spraggins  conveyed  this 
tract  to  John  Nettles  by  deed  of  September  1,  1871,  On  the 
19th  of  November,  1870,  Freeman  and  wife  conveyed  to 
John  Nettles  all  their  title  and  interest,  being  one-half  of  129J^ 
acres  which  Thomas  T.  Clarke,  the  father  of  Elizabeth  M. 
Freeman,  purchased  of  William  Durfey,  situate  in  Bushes 
Neck,  James  City  County,  Virginia,  adjoining  the  land  of 
John  Nettles  and  others.  On  the  29th  of  April,  1871,  John 
W.  Clarke  and  wife  conveyed  to  John  Nettles  what  seems  to 
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be  the  other  undivided  moiety  of  this  129^  acre  tract  of  land. 
John  Nettles,  by  his  will  dated  the  20th  of  February,  1899, 
devised  all  his  estate,  real  and  personal,  to  his  daughter,  Harriet 
A.  Bogers,  subject  to  the  dower  right  of  his  wife,  Virginia 
Nettles ;  and  on  the  21st  of  July,  1900,  Harriet  A.  Rogers  and 
her  husband  conveyed  to  Sands  Gayle,  "that  certain  tract,  piece 
or  parcel  of  land  containing  one  hundred  and  twenty-nine  and 
one-half  (129^4)  acres,  located  in  Powhatan  District,  James 
City  County,  Virginia,  and  bounded  on  the  northwest  by  the 
Main  Road,  on  the  northeast  by  the  Canady  tract  of  land,  on 
the  southeast  by  Gordon*s  Creek  and  Sunkin  Marsh,  and  the 
southwest  by  the  Indian  Field  tract,  being  the  tract  of  land 
fonnerly  known  as  the  Clark  tract,  which  was  willed  to  the 
said  Harriet  A.  Rogers  by  her  father,  the  late  John  Nettles 
..."    And  by  deed  of  the  23rd  of  October,  1900,  Harriet 
A.  Rogers  and  her  husband,  and  Virginia  Nettles,  the  widow 
of  John  Nettles,  conveyed  "All  that  certain  piece  or  parcel  of 
land  with  the  appurtenances  and  privileges  thereto  belonging, 
located  in  James  City  county,  Va.,  containing  about  129^ 
acres,  being  known  as  ^Indian  Field,^  and  described  in  a  cer- 
tain deed  from  6.  W.  Minor  to  Melchisidec  Spraggins  dated 
the  24th  day  of  Sept.,  1868,  as  commencing  at  a  point  of  marsh 
on  Bush  Neck  Creek  and  near  the  landing  on  Utopia  Island 
and  running  N.  E.  course  along  a  line  of  marked  trees  to  a 
gam  near  the  land  on  which  Ned  Wallace  now  resides,  thence 
S.  E.  to  a  cedar  standing  in  a  valley  near  Sunkin  Marsh,  thence 
down  said  valley  until  it  strikes  Sunkin  Marsh,  thence  down 
said  marsh  S.  W.  course  to  Bush  Neck  Creek,  thence  down  said 
creek  to  a  point  of  marsh  first  started  from,  which  deed  is  re- 
corded in  the  clerk's  office  of  the  County  Court  of  James  City 
Co.,  in  Deed  Book  Vol.  2,  page  190 — ^which  land  was  conveyed 
to  John  Nettles  by  deed  from  Spraggins  recorded  in  said  clerk's 
office  in  Deed  Book  2,  Vol.  424,   and  willed  by  said  John 
Settles  to  said  Harriet  A.  Rogers,  by  will  recorded  said  clerk's 
office  in  Will  Book  Vol.  2,  page  42 — ^to  which  deeds  reference 
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is  herein  made  for  the  purpose  of  more  clearly  indicating  the 
land  hereby  conveyed,  the  same  being  sold  gross  as  a  farm, 
and  not  by  the  acre." 

It  seems  then  that  appellee  claims  under  John  W.  Minor, 
iind  that  he  did,  by  his  deed  of  the  16th  of  November,  1903, 
attempt  to  convey  the  100  acres  of  land  now  in  dispute,  but 
the  deeds  under  which  he  held  title  do  not  in  their  terms  em- 
brace that  land,  nor  do  they  bring  the  land  embraced  within 
their  boundaries  into  any  physical  connection  or  touch  with  the 
land  in  dispute.  On  the  contrary,  reading  the  courses  and  dis- 
tances in  connection  with  the  plat  and  surveys  filed  in  the 
record,  it  appears  that  the  land  known  as  ^'Indian  Field"  and 
the  ''('lark"  tracts,  title  to  each  of  which  is  in  J.  R.  Austin, 
are  interposed  between  the  lands  of  J.  W.  Minor  and  the  Sunkin 
Marsh.  An  attempt  is  made  to  meet  this  difficulty  by  refer- 
ence t/)  an  old  plat  which  purports  to  have  been  made  in  1831, 
upon  which  there  is  this  memorandum:  "This  line  cuts  all 
the  marsh  from  the  high  land  of  Mr.  Warburton  by  agreement 
of  AV.  &  M.,  except  about  20  acres  annexed  to  Rye  Patch  tract ;'" 
and  a  further  memorandum  to  this  effect :  "This  plot  including 
the  marsh  contains  five  hundred  and  seven  acres  and  a  half, 
being  the  half  of  Bush  Xeck  tract  purchased  by  Warburton 
&  Minor,  and  such  plot  is  for  the  benefit  of  John  Minor."  That 
plat  mth  the  memoranda  upon  it  is  a  circumstance  to  be  con- 
sidered in  the  determination  of  boundaries  and  title,  but  does 
iKjt  in  itself  constitute  title. 

When  we  come  to  consider  appellant's  claim  of  title  it  ap- 
pears that  he  is  the  owner  of  land  which  is  contiguous  to  the 
marsh  in  controversy,  and  his  claim  is  that  the  marsh  belongs 
1o  him  as  appurtenant  to  his  riparian  rights. 

There  is  in  the  testimony  of  one  witness  a  statement  from 
which  it  may  be  inferred  that  the  tide  ebbs  and  flows  over  this 
marsh.  J.  F.  Martin  was  asked:  'T)id  you  trap  anywhere 
near  he  was  trapping?  A.  I  trapped  out  there  as  far  as  T 
could  walk,  or  land  with  a  boat  when  the  tide  was  low.    Q.  Now 
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is  it  not  a  fact  that  in  trapping  the  traps  are  set  when  the  tide 
is  low  and  the  musk  rats  and  other  game  taken  out  when  the 
tide  is  high?  A«  It  depends  on  what  sort  of  marsh  you  are 
trapping  on."  This  is  the  only  direct  statement  to  be  found 
in  the  record  as  to  the  ebb  and  flow  of  the  tide.  It  does  not 
give  the  high  water  mark  or  the  low  water  mark,  nor  the  re- 
lation of  the  land  in  dispute  to  high  and  low  water  mark,  and 
Ls  therefore  insufficient  to  enable  the  court  to  say  what  are  the 
riparian  rights  of  appellant,  if  any  such  there  be.  It  is  plain 
from  the  evidence  that  the  disputed  property  is  a  marsh,  but  is 
it  a  marsh,  over  the  whole  of  which  the  tide  ebbs  and  flows  i 
Does  it  ebb  and  flow  up  to  the  boundary  of  appellant  ?  These* 
are  questions  to  which  the  proof  does  not  enable  us  to  give  a 
certain  and  definite  answer. 

When  we  come  to  consider  the  question  of  possession,  it  ap- 
j»cars  that  the  property  in  dispute  was  valuable  only  for  hunt- 
ing, fishing  and  trapping,  and  to  a  limited  extent  as  a  range 
for  hogs.  A  grt^at  many  people  seem  to  have  hunted,  fish(»d 
and  trapped  upon  it.  Those  under  whom  appellee  claims,  it 
may  he  conceded,  used  and  enjoyed  it  in  all  those  respects  in 
which  it  could  be  used  and  enjoyed  far  more  than  any  one  else ; 
Init  it  was  also  hunted  over,  used  and  enjoyed  by  appellant  and 
others  than  the  appellee.  There  was  no  such  use  and  occupa- 
tion of  it  by  any  one  as  is  necessary  to  constitute  adversary 
JK^ssossion,  which  must  be  open,  notorious,  exclusive,  continu- 
^•us  and  adverse. 

Is  the  property  in  question  capable  of  such  enjoyment  as 
a«'Companied  by  a  claim  or  color  of  title  would  ultimately  ripen 
into  a  good  title  ?  If  the  tide  ebbs  and  flows  over  this  property, 
it  i^  doubtful  whether  a  title  by  adverse  possession  can  be  ar- 
qnirfd  to  it,  separate  and  distinct  from  the  rights  of  the 
riparian  owner.  Roire  v.  Strong,  107  X.  Y.  350,  14  N.  E.  294. 
In  Taylor  v.  Bumsides,  1  Gratt.  202,  it  is  said  that  "wild 
and  imcultivated  lands  cannot  be  made  the  subjects  of  adver- 
f?arv  possession,  while  they  remain   completely  in   a  state  of 
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nature.  A  change  in  their  condition,  to  some  extent,  is  there- 
fore essential;  and  the  acts  by  which  it  is  effected  are  often 
the  strongest  evidence  of  actual  possession.  Without  such 
change,  accomplished  or  in  progress,  there  can  be  no  residence, 
cultivation  or  improvement;  no  occupation,  use  or  enjoyment. 
Evidence  short  of  this  may  prove  an  adversary  claim;  but,  in 
the  nature  of  things,  cannot  establish  an  adversary  possession. 
Not  is  there  any  reason  for  relaxing  the  rules  of  law  on  this 
subject  in  behalf  of  the  adversary  claimant  on  such  property. 
There  ought  to  be  no  presumption  in  his  favor  against  the 
better  title.  It  is  in  vain  for  him  to  say  that  he  has  had  all  the 
possession  of  which  the  property  was  then  susceptible ;  for  that 
would  lead  to  a  constructive  possession,  which  is  only  attribu- 
table to  the  rightful  owner." 

In  Ilarman  v.  Ratliff,  93  Va.  249,  253,  24  S.  E.  1023,  it  is 
said:  "While  lands  remain  uncleared,  or  in  a  state  of  nature, 
they  are  not  susceptible  of  adverse  possession  against  the  older 
patentee,  unless  by  acts  of  ownership  effecting  a  change  in  their 
condition,  and  to  constitute  adverse  possession  there  must  be 
occupancy,  cultivation,  improvement  or  other  open,  notorious, 
and  habitual  acts  of  ownership/' 

Those  cases  are,  of  course,  not  direct  authority  for  the  point 
under  consideration,  but  the  principle  which  controls  them 
would  seem  to  apply  with  much  force  to  the  case  under 
consideration. 

In  Taylor  v.  Bumsides  and  in  Harman  v.  Ratliff  it  was  held 
that  in  order  to  acquire  title  by  adverse  possession  to  wild 
lands  there  must  be  some  change  in  their  physical  condition 
as  a  visible  evidence  of  occupation  and  ownership.  The  argu- 
ment upon  which  the  conclusion  rests  would  seem  to  apply  with 
equal  if  not  greater  force  to  land  under  water,  subject  to  the 
ebb  and  flow  of  the  tide,  upon  which  it  is  diflScult  if  not  impos- 
sible to  erect  any  visible  and  permanent  evidence  of  occupation. 

We  are  of  opinion  that  neither  upon  the  issue  of  title  nor 
of  possession  has  a  case  been  made  out,  either  by  appellant  or 
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appellee,  which  justifies  the  interposition  of  a  court  of  equity 
to  take  jurisdiction  over  the  subject  in  order  to  remove  the 
cloud  upon  the  title,  but  that  the  parties  should  have  been  left 
to  proceed  at  law  to  establish  their  rights,  where  the  whole  sub- 
ject can  be  inquired  into  and  determined  by  a  jury. 

We  are  of  opinion  that  the  decree  of  the  Circuit  Court  should 
be  reversed,  and  the  bill  of  plaintiff  in  the  court  below  and  the 
cros84)ill  be  dismissed  with  costs  to  the  appellant. 

Reversed. 
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OPytbeville. 

Smith  v.  Smith's  Executor  and  Othebs. 

June  13,  1907. 

1.  Infants — Marriage  Settlements — Disaffirmance. — If  an  infant  feme, 
upon  the  eve  of  her  marriage,  unites  with  her  intended  husband  in 
settling  her  real  estate  upon  herself  and  the  contemplated  issue  of 
such  marriage,  the  act  is  voidable,  and  can  be  disaffirmed  by  her, 
when  the  disabilities  of  infancy  and  coverture  have  been  removed, 
where  she  has,  in  the  meantime,  done  no  act  to  ratify  or  affirm  such 
settlement.  Tahh  v.  Archer,  3  Hen.  &  M.  399  is  disapproved  so  far 
as  it  conflicts  with  this  case. 

Ap])oal  from  a  decree  of  the  Circuit  Court  of  Rappahan- 
nock county.   Decree  for  the  defendants.    Complainant  appeal?. 

Reversed, 
The  opinion  states  the  case. 

Barbour  &  Rixey,  for  the  appellant. 

Orimsley  &  Milhr,  H,  0.  Moffett,  James  F,  Strother,  and 
R.  Walton  Moore,  for  the  defendants. 

Harrison,  J.,  delivered  the  opinion  of  the  Court. 

It  appears  from  the  record  of  this  case  that  Mary  E.  Smith, 
the  appellant,  formerly  Mary  E.  O'Bannon,  was  bom  in  Se]>- 
tember,  1857,  and  was  married  to  Hugh  M.  Smith  in  October, 
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1874,  just  one  month  after  her  seventeenth  birthday;  that  she 
was  the  onlj  child  of  Walter  O'Bannon,  who  died  intestate  in 
July,  1870,  leaving  a  large  real  and  personal  estate,  the  real 
estate  being  situated  in  the  coimties  of  Culpeper  and  Madison ; 
that  Elizabeth  F.  O'Bannon,  the  mother  of  appellant,  qualified 
as  the  administratrix  of  her  deceased  husband,  Walter  O'Ban- 
non.   It  further  appears  that  two  days  before  the  marriage  of 
appellant  her  uncle,  Jacob  S.  Eggbom,  qualified  as  her  guardian, 
and  that  on  the  day  before  her  marriage,  she,  her  intended  hus- 
band, her  guardian,  and  her  mother,  who  was  named  as  trustee, 
signed  a  deed  of  marriage  settlement  by  which  one-half  of  the 
real  and  personal  estate  derived  by  appellant  from  her  father 
was  conveyed  to  her  mother,  Elizabeth  F.   O'Bannon,  to  be 
held  by  her  in  trust  for  the  sole  and  separate  use  of  appellant 
during  the  intended  coverture,  and  in  the  event  such  coverture 
should  be-  terminated  by  the  death  of  appellant,  then  the  said 
trustee  to  hold  the  real  and  personal  property  mentioned  in 
trust  for  the  issue,  if  any,  of  said  marriage,  taking  per  stirpes, 
and  if  no  issue,  then  in  trust  for  the  mother,  Elizabeth  F. 
O'Bannon;  and  in  the  event  the  coverture  be  terminated  by 
the  death  of  Hugh  M.  Smith,  the  intended  husband,  then  the 
trustee  named  is  to  hold  all  the  property  mentioned  in  trust  for 
the  sole  and  separate  use  of  appellant  during  her  natural  lifo, 
and  after  her  death  for  the  issue  of  the  intended  or  any  future 
marriage,  taking  per  stripes,  and  upon  the  further  trust,  if  the 
appellant  should  die  without  issue,  then  in  trust  for  her  mother, 
Elizabeth  F.  O'Bannon,  the  trustee,  and  upon  the  further  tnist, 
from  and  after  the  solemnization  of  the  intended  marriage,  to 
?ell,  exchange  and  convey,  by  and  with  the  concurrence  in  writ- 
ing of  appellant,   all  or  any  of  the  property  conveyed,   and 
invest  the  proceeds  upon  the  same  trusts  as  those  set  out  and 
declared  in  the  deed.     It  further  appears  that  the  provisions 
of  this  deed  of  settlement  were  never  carried  out  in  any  par- 
ticular, or  regarded  as  binding  by  any  of  the  parties  thereto. 
So  far  as  appears  from  the  record,  the  paper  was  never  seen 
Vol.  cvii — 16 
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or  mentioned  until  the  year  1897,  more  than  twenty  years  after 
its  date,  when  it  was  accidently  discovered  in  an  old  bundle 
of  promiscuous  papers,  which  was  in  the  possession  of  Elizabeth 
F.  O'Bannon,  the  trustee,  who  said,  when  asked  what  it  was, 
that  "it  was  an  old  contract  drawn  between  Mollie  and  Hngh 
about  the  time  of  MoUie's  marriage,  but  that  they  had  gone 
on  without  it,  and  that  it  was  never  recognized  or  acted  upon," 
winding  up  her  remarks  in  regard  to  the  paper  with  these 
words:  "It  ain't  no  account,  I  can  tell  you  that."  This  view 
of  the  contract  is  confirmed  by  J.  S.  Eggbom,  the  guardian, 
who  says:  "It  was  certainly  never  carried  out.  I  do  not 
think  it  was  ever  regarded  as  anything  either.  And  it  was 
certainly  never  lived  up  to  by  any  of  them." 

Some  time  in  the  year  1900,  after  the  death  of  Hugh  M. 
Smith,  the  husband,  and  Elizabeth  F.  O'Bannon,  the  trustee, 
and  after  dissension  had  arisen  between  the  appellant  and  some 
of  her  children,  this  old  deed  of  marriage  settlement  was  secured 
by  Walter  O'B.  Smith,  a  son  of  appellant,  who  claimed  that 
it  was  a  valid  and  binding  instrument,  and  had  it  admitted  to 
record  in  the  county  court  clerk's  office  of  Culpeper  county. 

Thereupon,  the  bill  in  this  case  was  filed,  in  October,  1900, 
by  the  appellant,  in  which  she  sets  forth  substantially  the  facts 
already  recited,  and  further  alleges  that  the  subject  of  a  mar- 
riage contract  was  never  mentioned  in  her  presence  until  the 
day  before  her  marriage,  when  she  was  presented  with  a  paper 
and  informed  that  it  was  necessaiy  for  her  to  sign,  it ;  that  she 
never  understood  and  was  incapable  of  understanding  it,  and 
was  told  that  it  was  a  mere  form;  and  that  the  provisions  of 
the  contract  in  question  were  greatly  to  her  disadvantage,  con- 
taining no  pro^dslon  whatever  for  a  settlement  on  her  from  the 
estate  of  her  husband,  either  present  or  prospective.  It  is  fur- 
ther alleged  that  the  contract  in  question  was,  from  the  time 
it  was  signed,  treated  as  a  nullity ;  that  no  part  of  the  property 
mentioned  therein  was  ever  held  or  controlled  by  her  mother, 
the  trustee  named  in  the  deed;  and  that  all  of  such  real  and 
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pen>onaI  property  was  turned  over  to  the  husband  by  her 
mother,  who  was  the  administratrix  of  her  father's  estate.  The 
complainant  further  alleges  that,  by  reason  of  her  infancy  at 
the  time  of  its  execution,  the  marriage  contract  under  cons*id- 
eration  was  either  totally  void  or  voidable  at  her  election ;  that 
she  has  never  recognized  its  validity;  and  prays  that  it  may 
be  declared  null  and  void. 

Two  of  the  adult  children  of  the  appellant  file  a  joint  and 
separate  answer,  in  which  they  disclaim  any  knowledge  of  the 
circmnstances  which  led  up  to  the  marriage  contract,  but  ex- 
press their  belief  in  the  truth  of  the  allegations  of  the  bill,  and 
unite  in  the  prayer  that  the  contract  be  declared  null  and  void, 
W.  O'B.  Smith,  an  adult  son,  the  executors  of  Hugh  M.  Smith, 
and  the  guardian  ad  litem  of  the  infant  children  of  appellant, 
file  demurrers  and  answers  denying  the  allegations  of  the  bill 
and  insisting  upon  the  validity  and  binding  force  of  the  mar- 
riage contract  sought  to  be  avoided  by  the  complainant. 

The  allegations  of  the  bill,  in  all  material  particulars,  are 
substantially  sustained  by  the  proof.  The  record  shows  that 
all  that  is  left  to  appellant  of  the  inheritance  from  her  father  is 
a  part  of  the  real  estate ;  that  the  personal  property  and  a  large 
part  of  the  real  estate,  which  she  united  with  him  in  conveying 
to  purchasers,  was  consumed  during  her  husband's  lifetime. 
It  further  appears  that  the  appellant,  acting  without  regard  to 
thp  marriage  contract,  both  before  and  since  her  husband's 
fl'ath,  has  so  dealt  with  her  rights  as  to  very  largely  impair 
thfm,  if  the  marriage  contract,  which  had  passed  from  the 
knowledge  and  memory  of  all  the  parties  concerned,  were  now 
upheld  and  enforced. 

Laying  aside  all  inquiry  into  the  suggestions  urged  by  ap- 
pellant, as  to  the  injustice  of  requiring  her  to  abide  by  the 
settlement  here  involved,  under  the  circumstances  of  this  case, 
we  come  to  a  consideration  of  the  clear-cut  question,  whether 
or  not  an  infant  female,  who,  on  the  eve  of  her  marriage,  unites 
with  her  intended  husband,  her  guardian,  and  her  mother,  in 
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settling  her  maiden  lands,  through  the  intervention  of  a  trustee, 
upon  herself  and  the  issue,  if  any,  of  her  proposed  marriage, 
can.  after  the  disability  of  infancy  and  of  coverture  have  been 
'^ed,  disaffirm  and  annul  such  settlement,  when  she  has  in 
eantime  done  no  act  to  ratify  or  affirm  the  same, 
an  early  day  in  England,  the  disposition  seemed  to  be 
Bwer  this  question  in  the  negative,  upon  the  theory  that 
ts  may  marry,  and  as  incident  to  the  contract  of  marriage 
ind  themselves  by  a  settlement  made  in  contemplation  of 
marriage.  Harvey  v.  Ashley,  3  Atkyns  607;  Cannel  v. 
le,  2  P.  Wms.  243.  It  was  not  many  years,  however,  un- 
is  view  was  abandoned,  and  the  doctrine  firmly  established, 
the  real  estate  of  a  female  infant  was  not  bound  by  the 
ment  on  her  marriage,  because  her  real  estate  does  not, 
jersonalty,  become  by  the  marriage  the  absolute  property 
0  husband,  although  by  the  marriage  he  takes  a  limited 
?st  in  it.  Dumford  v.  Lane,  1  Bro.  C.  O.  106 ;  Caruthers 
iruthers,  4  Brown's  K.  (Eden)  499;  Clough  v.  Clough, 
3.  710;  Milner  v.  Lord  Harewood,  18  Ves.  Ch.  R.  258. 

Schouler's  Domestic  Relations  (5th  ed.),  sec.  399,  the 
)i  England,  as  it  is  now  and  has  been  for  more  than  one 
red  years,  is  stated  as  follows :  'With  respect  to  the  mar- 
settlement  of  infants,  there  was  formerly  considerable 
oversy.  For,  on  the  one  hand,  it  was  urged  that  infants 
in  general  incapable  of  entering  into  valid  contracts  with 
ct  to  their  property ;  on  the  other,  that  since  infants  might 
a  valid  contract  of  marriage,  they  ought  to  bo  able  to 
ige  the  preliminaries.  At  an  early  period  the  opinion 
died  in  England,  that  the  marriage  consideration  com- 
cated  to  the  contract  of  infants,  respecting  their  estate, 
ficacy  similar  to  that  which  the  law  stamps  upon  marriage 
;  and  Lords  Hardwicke  and  Macclesfield  contributed  to 
gthen  it,  by  maintaining  that  the  real  estate  of  an  infant 
i  be  bound  by  a  marriage  settlement.  Lord  Northington 
later  to  a  different  opinion ;  and  Lord  Thurlow  overturned 
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the  doctrine  altogether,  boldly  declaring  that  the  contracts  of 
male  and  female  infants  do  not  bind  their  estates,  and  that 
consequently  a  female  infant  cannot  be  bound  by  any  articles 
entered  into  during  minority,  as  to  her  real  estate;  but  may 
refuse  to  be  bound,  and  abide  by  the  interest  the  law  casts  upon 
her,  which  nothing  but  her  own  act,  after  the  period  of  ma- 
jority, can  fetter  or  affect.  Other  distinguished  equity  jurists, 
including  Lord  Eldon,  subsequently  expressed  their  approval 
of  lord  ThurloVs  decision.  And  the  rule  became  settled 
within  the  next  fifty  years,  that  the  real  estate  of  a  female 
infant  was  not  bound  by  the  settlement  on  her  marriage,  be- 
cause her  real  estate  does  not  become,  by  the  marriage,  the 
absolute  property  of  the  husband,  although  by  the  marriage  he 
takes  a  limited  interest  in  it.  So  it  was  decided  that  neither 
the  approbation  of  the  parents  or  guardians,  not  even  of  the 
court  of  chancery,  independently  of  positive  statute,  would 
make  the  infant's  settlement  binding."  After  mentioning  a 
statute  passed  in  England  in  1855,  authorizing  infants,  not 
under  a  certain  age,  to  make  valid  settlements,  with  the  appro- 
bation of  the  court  of  chancery,  the  learned  author  says :  "But, 
aside  from  the  operation  of  such  a  statute,,  an  infant  who  be- 
comes a  party  to  a  marriage  settlement  may  repudiate  it  within 
a  reasonable  time  after  attaining  majority."  See  also  Wharton 
on  Contracts,  sec.  73 ;  Bishop's  Law  of  Married  Women,  Vol.  2, 
sec.  518. 

In  Addison  on  Contracts,  Vol.  3,  sec.  1365,  p.  458,  it  is  said: 
*Tf  the  male  party  is  of  age,  and  the  female  party  under  age, 
all  the  leasehold  property  and  general  personal  estate  of  the 
female  infant  comprised  in  the  settlement  will  be  bound  there- 
by, because  such  personal  estate  becomes,  by  the  marriage,  the 
absolute  property  of  the  husband,  and  the  settlement  is,  in 
effect,  a  settlement  by  the  intended  husband  of  the  property 
be  is  about  to  acquire  by  the  marriage ;  but  the  real  estates  of 
inheritance  of  the  female  infant  are  not  bound  by  the  settle- 
inent,  as  she  has  no  power  of  disposition  over  them  during  her 
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minority.  ...  If  she  survives  the  husband,  her  power  over 
her  real  estate  is  the  same  as  if  no  settlement  had  ever  been 
made.  If  the  husband  survives,  he  holds  such  real  property 
for  his  life,  if  he  had  issue  by  the  wife,  born  during  the  cover- 
ture which  might  by  possibility  inherit  the  estate  as  her  heirs; 
and  on  his  death  it  descends  to  the  wife's  heir  at  law,  whatever 
may  be  the  terms  and  provisions  of  the  settlement." 

In  22  Cyc.  537,  it  is  said:  "An  infant  female  may 
settle  her  personalty  at  marriage,  for  such  settlement  cannot  be 
to  her  prejudice,  but  must  be  to  her  advantage  if  it  secures 
anything  to  her  or  her  issue,  since,  without  the  settlement,  the 
whole  would  go  to  the  husband  absolutely  on  her  marriage ;  but 
the  weight  of  authority  seems  to  support  the  view  that  she 
cannot  bind  herself  by  a  settlement  of  her  real  estate  on  mar- 
riage, although  such  a  settlement  is  usually  considered  voidable 
only  and  not  void." 

This  subject  has  received  but  little  judicial  consideration 
in  the  United  States.  So  far.  however,  as  it  has  been  dealt 
with  by  the  courts,  the  decisions  are  generally  of  a  like  tenor 
with  those  of  England.  Temple  v.  Uawley,  1  Sandfords,  Ch.  E. 
(N.  Y.)  153;  Levering  v.  Levering,  3  Md.  Ch.  R  3C5;  Lan- 
caster  v.  Lancaster,  13  Lea  (Tenn.)  126;  Satterfield  v.  Rid- 
dick,  8  Iredoirs  Eq.  (K  C.)  265;  Shaiv  v.  Boyd,  5  Serg.  k 
Rawl.  (Pa.)  309,  9  Am.  Dec.  368. 

These  authorities  show  that,  for  many  years,  the  doctrine 
has  prevailed  both  in  England  and  in  this  country,  that  an 
infant  female  may  settle  her  personalty  at  marriage,  because^ 
such  settlement  cannot  be  to  her  prejudice,  since,  without  the 
settlement,  the  whole  would  go  to  the  husband  on  her  marriage; 
but  that  she  cannot  bind  herself  by  a  settlement  of  her  real 
estate  on  marriage,  such  a  settlement  being  considered  voidable 
by  her.  It  may  be  remarked  in  this  connection,  without  in- 
tending to  express  any  opinion  upon  it,  the  question  not  arising 
in  this  case,  that  the  reason  given  for  the  distinction  between 
the  real  and  personal  estate  of  a  female  infant  would  seem  to 
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have  loet  much  of  its  force  iii  Virginia,  where,  under  the 
present  married  woman's  law,  her  personal  estate  is  substan- 
tially in  the  same  position  as  her  real  estate. 

We  will  now  consider  the  cases  in  Virginia  which  have 
touched^  the  question  before  us. 

The  first  case,  and  the  only  one  where  the  subject  was  in- 
volved, is  that  of  Tdbb  v.  Archer  (1809),  reported  in  3  Hen. 
&  M.  399,  3  Am.  Dec.  657.  There  were  two  cases  heard 
together  and  reported  under  the  one  title,  both  involving  the 
marriage  articles  of  daughters  of  Mrs.  Tabb,  one  of  whom 
married  Dr.  Archer,  and  the  other  Dr.  Randolph.  Dr.  Archer's 
wife  was  an  adult  at  the  time  of  her  marriage ;  Dr.  Randolph's 
bride  was  an  infant.  Both  settlements  involved  real  estate. 
The  husbands  and  wives,  in  both  cases,  sought  to  invalidate  the 
settlements  by  each  husband  uniting  with  his  wife  in  conveying 
all  of  the  settled  property.  Dr.  and  Mrs.  Randolph  conveyed 
all  of  theirs  to  a  trustee,  who,  the  next  day,  re-conveyed  it  to 
Dr.  Randolph  absolutely.  The  mother,  Frances  Tabb,  as  next 
friend  to  the  infant  issue  of  each,  and  in  her  own  right,  filed 
bills  to  set  aside  these  conveyances.  Judge  Tucker  delivered 
the  opinion  in  the  Archer  case,  where  no  question  of  infancy 
was  involved,  holding  the  articles  valid.  In  his  opinion  he 
says:  "And  although  the  rights  of  an  infant,  party  to  such 
an  agreement,  to  real  estate  may  not,  perhaps,  be  bound  by  any 
agreement  in  relation  to  it,  unless  there  be  issue  of  the  mar- 
riage (as  there  has  been  in  this  case),  yet,  as  to  personals,  her 
interest  may  be  bound  by  agreement  on  the  marriage;  and  if 
the  parents  or  guardian  cannot  contract  for  the  infant,  so  as  to 
bind  that  property,  the  husband  as  to  the  personal  estate,  would 
be  entitled  to  the  absolute  property  in  it  immediately  on  the 
marriage.  And  Lord  Hardwick  said,  he  knew  of  no  precedent 
where  a  marriage  agreement  had  been  called  in  question,  where 
it  had  been  made  (as  in  that  case),  with  consent  of  parents  and 
guardians." 

The  first  sentence  quoted  seems  to  recognize  fully  the  dis- 
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tinction  made  in  the  authorities  between  real  and  personal  prop- 
erty, a  distinction  fully  recognized  by  Lord  Hardwick  in  the 
early  case  of  Ilarvey  v.  Ashley,  supra. 

Judge  Roane,  who  seems  to  have  dealt  more  particularly 
with  the  infant's  case,  disposes  of  the  subject  by  saying:  "In 
the  first  place,  it  is  objected  that  Mrs.  Randolph  was  an  infant 
at  the  time  of  executing  the  agreement,  which,  therefore,  shall 
not  bind  her.  The  answer  is,  that  infants  may  marry,  and,  as 
essential  thereto,  may  contract  by  means  of  marriage  settle- 
ments.'^  Citing  Harvey  v.  Ashley,  supra,  and  Seamer  v.  Bincj- 
ham,  3  Atk.  54,  two  of  the  earliest  of  the  English  cases,  alrcadv 
adverted  to,  the  last  of  which  had  no  bearing  whatever  on  the 
subject  dealt  with.  The  learned  judge  made  no  reference  to  the 
then  well-recognized  distinction  between  real  and  personal 
estate.  It  cannot,  however,  be  denied  that  the  decision  in  Talh 
V.  Archer  intended  to,  and  was  understood  to,  announce  the 
principle,  that  marriage  articles  made  between  an  infant 
femme  and  her  intended  husband,  beneficial  to  her  and  her 
contemplated  issue,  were  obligatory  upon  the  parties,  and  would 
be  enforced  in  a  court  of  equity. 

An  important  distinction  between  that  case  and  the  case  at 
bar  is  in  the  fact  that,  in  Tahb  v.  Archer  the  husband,  while  the 
wife  was  under  the  disability  of  coverture,  was  uniting  with 
her  to  defeat  the  marriage  settlement  by  means  of  conveyance? 
vesting  the  whole  property  absolutely  in  him;  while,  in  the 
case  at  bar  the  husband  is  dead,  and  the  wife  is  proceeding,  in 
her  own  right,  to  have  annulled  a  contract  made  during  her 
infancy. 

It  has  long  been  a  well  settled  doctrine  that  a  court  of  equity 
will  not  permit  the  husband  to  aid  the  wife  in  defeating  the 
marriage  settlement  and  alienating  or  disposing  of  the  property. 
Addison  on  Contracts,  p.  458 ;  Lee  and  wife  v.  Stuart,  2  Leigh  , 
82 ;  21  Am.  Dec.  599. 

In  the  case  last  cited,  which  is  the  second  in  Virginia  toueh- 
ing   the    subject    under   consideration,    it    appears   that    Ann 
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McCarty,  an  infant,  prior  to  her  marriage  with  Henry  Lee, 
an  adult,  and  in  consideration  thereof,  conveyed  to  trustees  all 
her  lands  and  slaves  for  the  use  of  herself  and  husband  during 
their  lives,  and  to  the  survivor,  with  remainder  to  their  issue ; 
and  in  1822  Lee  and  wife  exhibited  their  bill,  among  other 
things,  to  annul  and  avoid  the  marriage  settlement  between 
them  in  respect  to  the  real  estate  thereby  conveyed,  upon  the 
ground  that  it  was  executed  by  the  wife  while  she  was  an 
infant  The  decree  was  against  them,  the  court  saying:  "There 
i?  no  shadow  of  ground  upon  which  a  court  of  equity  can  set 
aside  or  declare  the  marriage  settlement  void,  or  lend  its  aid 
h)  assist  the  appellants  in  attaining  their  object  in  this  respect. 
Lee  was  a  party  to  the  deed,  and  is  bound  by  it ;  and  no  fraud 
or  imposition  on  him  being  suggested,  no  court  can,  under  any 
pretence,  relieve  him  from  the  obligation  of  it.  He  covenanted 
with  the  trustee  to  execute  any  further  conveyance,  and  other- 
wise to  give  full  effect  to  the  provisions  of  the  settlement.  The 
object  of  the  present  proceeding  is  to  procure  the  aid  of  the 
court  to  enable  him  to  violate  that  covenant.  For  the  only  pur- 
pose and  effect  of  setting  aside  the  deed  of  settlment,would  be 
Ut  enable  his  wife  to  dispose  of  the  property  for  his  benefit,  or 
aecordbg  to  his  pleasure,  since  she  could  make  no  disposition 
of  it  without  his  concurrence.  So  far  from  a  court  of  equity 
assisting  him  to  frustrate  the  settlement,  it  ought  to  interfere, 
if  necessary,  to  prevent  him  from  assisting  her  in  defeating  it. 
Dumford  v.  Lane,  1  Bro.  C.  C.  106 ;  Miller  v.  Harewood,  18 
Ves.  279." 

In  this  cAse  of  Lee  v.  Stuart,  the  learned  counsel  for  ap- 
pellants argued  that  a  deed  of  marriage  settlement  of  land, 
niade  by  an  infant  grantor,  was  of  no  binding  effect  whatever 
on  the  infant.  Citing  Caruthers  v.  Caruthers,  supra,  and 
Chugh  V.  dough,  supra.  If  at  that  time  Tabb  v.  Archer  was 
<5onsidered  as  having  settled  the  point  that  an  infant  femme 
<»uld  bind  her  real  estate  by  marriage  articles,  it  would  seem 
^t  ilr.  Stanard,  the  learned  counsel  who  upheld  the  settle- 
VoL,  cvn — 16 
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ment  in  this  case,  would  have  replied  to  this  argument  simply 
by  citing  and  relying  on  it.  This  he  did  not  do,  but  practically 
admitted  the  position  taken  by  counsel  for  the  appellants, 
saying :  "The  question  is  not  whether  the  court  may  not,  here- 
after, when  Mrs.  Lee's  coverture  shall  have  determined,  enter- 
tain a  bill  on  her  behalf  to  set  aside  this  marriage  settlement  bf 
her  real  estate,  on  account  of  the  disability  of  infancy  she  la> 
under  at  the  time  she  executed  it,  but  whether  the  husband  and 
wife,  during  the  coverture — in  other  words,  whether  the  hub- 
band,  in  the  name  of  his  wife,  while  she  remains  under  a  dis- 
ability equal  to  that  of  infancy — shall  be  entertained  to  im- 
peach the  validity  of  the  settlement,  on  the  mere  ground  that 
the  wife  was  disabled  by  reason  of  infancy  to  execute  such  a 
deed."  He  maintained  further,  that  if  the  wife  was  disabled  by 
infancy  to  execute  the  settlement,  she  was  equally  disabled 
by  coverture  to  annul  or  avoid  it.  The  whole  argument  of  coun- 
sel, the  opinion  of  the  court,  and  the  authorities  cited,  show 
very  clearly,  though  the  question  at  issue  was  not  directly  in- 
volved, that  the  mind  of  the  bench  and  bar  at  that  time  were 
in  harmoDy  with  the  English  doctrine  as  to  the  binding  force 
of  such  settlements,  and  the  conditions  under  which  they  couM 
and  could  not  be  avoided. 

The  only  other  Virginia  case  which  has  been  found,  bearing 
on  this  subject,  is  Healy  v.  Rowan,  5  Gratt.  414,  52  Am.  Dec. 
94.  '  In  that  case  a  marriage  settlement  was  involved,  which 
was  held  not  binding  upon  the  wife,  upon  the  ground  that  "the 
articles,  which  were  entered  into  between  her  guardians  and 
intended  husband  before  marriage,  and  while  she  was  an  infant, 
had  never  been  executed  by  her.  In  this  case.  Judge  Baldwin, 
who  delivered  the  opinion,  said,  that  he  perceived  nothing  to 
disapprove  in  the  decision  of  the  court  in  Tabb  v.  Archer,  ad- 
mitting afterwards  that  the  principle  there  involved  was  not 
applicable  to  the  case  before  him.  Judge  Allen  united  in  the 
judgment  of  the  court,  expressly  declining  an  opinion  upon  the 
question,  whether  it  was  competent  for  an  infant  to  bind  hi^ 
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eal  estate  by  a  marriage  settlement,  it  not  being  necessary  to 
he  decision  of  the  case.  With  great  respect  for  the  learning 
nd  ability  of  Judge  Baldwin,  this  confessed  dictum  cannot  be 
t?garded  as  establishing  a  doctrine  in  Virginia  which  is  con- 
rary  to  the  current  of  decisions  and  text-writers  in  England  as 
^ell  as  the  United  States  at  large. 

This  review  of  the  subject  leads  us  to  the  conclusion,  that, 
Mh  upon  reason  and  authority,  when  an  infant  femme,  upoii 
the  eve  of  her  marriage,  unites  with  her  husband  in  settling  her 
peal  estate  upon  herself  and  the  contemplated  issue  of  such 
marriage,  the  act  is  voidable  and  can  be  disaffirmed  by  her, 
when  the  disabilities  of  infancy  and  coverture  have  been  re- 
moved, where  she  has,  in  the  meantime,  done  no  act  to  ratify 
or  affirm  such  settlement.  To  the  extent  that  the  decision  in 
the  case  of  I'abb  v.  Archer,  supra,  decided  by  this  court  in 
1S09,  conflicts  with  the  conclusion  reached  in  this  case,  it 
is  disapproved. 

The  appellant,  being  an  infant  when  the  settlement  involved 
herein  was  made,  and  having  done  no  act  to  affirm  the  same, 
and  having  proceeded  to  disaffirm  it  soon  after  her  disability 
was  removed  and  as  soon  as  rights  were  claimed  under  it  adverse 
to  her  interests,  she  is  entitled,  in  accordance  with  the  prayer 
of  her  bill,  to  a  decree  annulling  the  contract  and  deed  of  mar- 
riage settlement,  dated  October  20,  1874,  in  so  far  as  it  affects 
her  right  in  and  to  the  real  estate  mentioned  therein.  This  con- 
clnsion  makes  it  unnecessary  to  consider  other  assignments  of 
^rror. 

For  these  reasons  the  decrees  complained  of  must  be  reversed 
and  the  cause  remanded  for  further  proceedings  not  in  conflict 
^th  this  opinion. 

Reversed. 
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Finch  and  Others  v.  Causey  and  Woodward. 

June  13.  1907, 

Absent,  Keith,  P. 

1.  Pbincipal    and    Agent — R-epreaentationa   of   Agent — Admissions   after 

Termination  of  Agency, — ^While  a  principal  is  bound  by  the  repre- 
sentations of  his  agent  made  while  negotiating  a  lease  for  him,  he 
is  not  bound  by  the  admissions  of  such  agent  made  after  the  lease 
has  been  entered  into. 

2.  Cancellation   of  Instruments — Fraud — Mistake. — While  mistake  as 

well  as  fraud  furnishes  ground  for  rescinding  contracts,  an  executed 
contract  will  not  be  rescinded  in  either  case  unless  the  fraud  be 
satisfactorily  established  or  the  mistake  be  plain  and  palpable,  and 
affect  the  very  substance  of  the  thing  contracted  for. 

3.  Cancellation  of  Instruments — Case  in  Judgment — Defective  Title  of 

Lessor — Notice. — ^The  facts  of  this  case  do  not  warra'nt  a  rescission  of 
the  executed  contract  of  lease  in  controversy,  even  if  the  lessor  did 
not  have  complete  title  to  an  insignificant  part  of  the  leased  premises 
at  the  time  the  lease  was  made.  Notice  to  the  husband  of  the  lessor 
of  the  defective  title  and  of  the  lessee's  desire  or  intention  to 
rescind  was  no  notice  to  the  lessor,  who  had  executed  the  lease  in 
person  which  the  husband  had  no  power  to  make.  No  notice 
was  given  to  the  lessor  herself  until  eighteen  months  after  the  dis- 
covery of  the  defect,  which  was  then  immediately  remedied. 

4.  Principal  and  Agent — Special  Agent — Written  Authority — Notioe.—A 

party  dealing  with  an  agent  acting  under  written  authority,  must 
take  notice  of  the  extent  and  limits  of  that  authority. 

Appeal  from  a  decree  of  the  Corporation  Court  of  the  city  of 
Newport  News.    Decree  for  complainants.    Defendants  appeal. 

Reversed. 
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The  opinion  states  the  case. 

S.  0.  BkLnd,  J.  L.  Jeffries  and  8.  B.  Buxton,  for  the  ap- 
pellants. 

E.  B.  Pollard,  0.  D.  Batchelor  and  Maryus  Jones,  for  the 
appellees. 

Buchanan,  J.,  delivered  the  opinion  of  the  Court. 

The  appellees,  F.  A.  Causey  and  W.  W.  Woodward,  insti- 
tuted tb's  suit  against  Mrs.  M.  A,  Finch  and  F.  F.  Finch,  her 
husband,  to  rescind  a  lease  of  a  certain  lot  in  the  city  of  New- 
port News,  on  the  ground  that  it  was  procured  by  the  fraudu- 
lent representations  of  the  lessor,  Mrs.  Finch,  and  of  her  hus- 
band, who  was  acting  as  her  agent  in  making  the  leas(\ 

It  appears  that  on  the  19th  of  October,  1899,  Mrs.  Finch 
made  a  lease,  in  which  her  husband  united,  to  Causey  and 
Woodward  of  a  lot  situated  in  the  city  of  Newport  News,  on 
Washington  avenue,  between  32nd  and  33rd  streets,  being 
lot  No.  25  in  block  No.  203,  as  shown  on  a  plat,  and  described 
in  the  lease  as  fronting  on  Washington  Avenue  25  feet,  and 
runnmg  back  thence  between  parallel  linos  and  parallel  with 
33rd  street  95  feet  to  a  five-foot  alley  to  be  used  in  common. 
The  lease  was  for  a  term  of  forty  years,  at  a  rent  of  $420  per 
annurn  for  the  first  five  years,  and  of  $540  prr  annum  for  the* 
remaining  thirty-five  years  of  the  term.  The  lessees  bound 
thrmselves  to  erect  upon  the  leased  premises  within  six  months 
from  the  date  of  the  lease,  a  three-story  brick  building,  whieh 
was  to  cost  $2,500.  Mrs.  Finch  covenanted  that  she,  her  heirs, 
personal  representatives  and  assigns  would  warrant  the  title 
to  the  property  from  "all  claims  thereon  under  or  by  the  lessor 
or  any  person  claiming  by,  from  or  under  her."  There  are 
other  provisions  of  the  lease  not  material  to  the  questions  in- 
volved hero.  The  lease  was  properly  acknowledged  and  re- 
<^rded,  and  the  rent  for  the  first  year  paid. 
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The  ground  relied  upon  by  the  lessees,  as  stated  in  their  bill, 
for  a  rescission  of  the  lease  is,  that  the  lessor,  and  her  husband 
as  her  agent,  represented  to  the  lessees  when  the  lease  was  made 
that  the  lessor,  Mrs.  Finch,  owned  the  whole  of  the  leased  lot 
when  they  knew  that  the  Old  Dominion  Land  Company  claimed 
title  to  a  portion  of  it,  and  that  they  fraudulently  concealed  such 
defect  from  the  lessees ;  that  the  lot  was  leased  for  the  purpose 
of  erecting  a  store-house  upon  it  and  the  lot  adjacent  to  it. 
which  would  cover  the  whole  of  both  lots,  and  that  the  purpose 
for  which  they  were  leasing  it  was  known  to  the  lessor  and  her 
husband ;  that  the  lessees  were  arranging  and  planning  to  build 
the  store-house  thereon  when  they  discovered  the  said  defect  in 
the  title,  of  which  they  notified  Mrs.  Finch's  husband  and  agent, 
and  informed  him  that  less  than  the  whole  lot  would  not  suit 
their  purposes,  and  demanded  that  he  should  take  it  back  and 
refund  their  money,  at  the  same  time  offering  to  reconvey  the 
lot  to  Mrs.  Finch;  that  the  husband  and  agent  then  informed 
the  lessees  that  there  was  some  trouble  with  the  Old  Dominion 
Land  Company  as  to  a  part  of  said  lot,  but  requested  them  not 
to  mention  the  defect  to  that  company,  and  that  he  would  ar- 
range it  either  by  giving  the  lessees  a  clear  title  or  refund  their 
money  and  take  back  the  lot;  that  the  lessees  relied  upon  the 
representations  that  Mrs.  Finch  was  the  owner  of  the  whole  lot 
and  believed  it  to  be  true ;  that  the  entire  lot  was  necessary  for 
their  purposes,  and  that  they  would  not  have  leased  it  if  they 
had  known  of  the  defect  of  title;  that  as  Mrs.  Finch  only 
warranted  the  title  to  the  leased  premises  specially  they  have  no 
remedy  at  law,  and  can  only  go  into  a  court  of  equity  for  relief. 

Mrs.  Finch,  in  her  answer,  which  was  filed  as  of  January  8, 
1903,  denied  all  the  charges  of  fraudulent  representations  made 
in  the  bill,  and  also  denied  that  the  Old  Dominion  Land 
Company  owned  any  portion  of  the  leased  premises,  but  alleged 
that  since  the  institution  of  this  suit,  she  had  discovered  that 
that  corporation  did  assert  some  claim  of  title  to  a  very  small 
portion  of  the  leased  premises  which  could  be  procured  for  a 
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nominal  sum,  and  that  she  had  purchased  all  the  right,  title  and 
interest  of  that  company  in  and  to  that  small  strip  of  land 
claimed  by  it,  which  made  her  title  to  the  whole  of  the  lot 
indefeasible. 

On  the  hearing  of  the  cause  in  January,  1906,  Mrs.  Finch 
Sled  in  open  court  a  deed  from  the  Old  Dominion  Land  Com- 
pany, dated  May  20,  1902,  to  R.  G.  Bickford,  the  counsel  who 
lilcd  her^ answer,  conveying  all  its  interest  in  that  portion  of  the 
leased  premises  claimed  by  it,  and  a  deed  from  Bickford  to  her 
conveying  the  same  interest,  dated  April  15,  1905. 

The  portion  of  the  leased  premises  claimed  by  the  Old 
Dominion  Land  Company  is  a  very  narrow  strip  of  land  at  one 
corner  of  the  rear  end  of  the  lot,  triangular  in  shape,  whose 
sides  are  less  than  10^  feet  in  length,  whose  base  is  less  than 
one  foot  in  width,  and  contains  less  than  5^4  square  feet.  In- 
cluding that  company's  claim  in  the  five-foot  alley  in  the  rear 
of  the  lot,  which  the  lessees  have  the  right  under  their  lease  to 
use  in  common,  the  triangle  in  dispute  contains  less  than  11^ 
square  feet. 

It  appears  that  some  time  in  the  summer  of  1900,  probably 
in  June  or  July,  the  Old  Dominion  Land  Company  discovered 
that  it  had  an  interest  in  the  leased  premises,  and  notified  the 
lessees  that  it  claimed  a  small  portion  of  the  lease  d  prcmisos. 
The  lessees  within  a  month  or  two  thereafter  notified  the  hus- 
band of  Mrs.  Finch  of  the  defect,  that  they  desired  that  th^^ 
matter  shonld  be  settled  and  would  cancel  the  lease.  The  lessees 
proved  that  it  was  a  matter  of  common  notoriety  in  the  city  of 
^'ewport  Kews  prior  to  the  making  of  the  lease  that  ^Irs. 
Finch's  husband  conducted  all  business  negotiations  on  behalf 
of  his  wife  in  connection  with  the  leasing,  management  and 
other  disposition  of  her  property,  but  her  power  of  attorney  to 
her  husband,  which  was  recorded  in  the  clerk's  office  of  the 
Corporation  Court  of  the  city  of  Newport  News,  shows  that 
while  he  was  authorized  to  receive  and  sue  for  all  m()ii(\ys  due 
his  wife,  and  in  his  discretion  to  compromise  such  claims,  he 
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was  not  authorized  to  lease  her  real  estate  for  a  longer  period 
than  ten  years,  or  to  renew  leases  for  terms  exceeding  that  time. 
In  the  fall  of  1900  Mrs.  Finch  and  her  husband  separated, 
which  separation  was  generally  known  in  the  city  of  Newport 
News,  and  after  that  time  he  had  no  further  control  of  her 
property,  except  for  the  collection  of  certain  rents  under  a 
decree  of  court.  While  it  appears  that  there  was  some  contro- 
versy between  the  Old  Dominion  Land  Company  ^nd  Mrs. 
Finch,  each  of  whom  owned  large  boundaries  of  land  adjoining 
each  other,  as  to  their  boundary  lines,  there  is  nothing  in  the 
record  to  show  that  Mrs.  Finch  had  any  knowledge  of  the 
claim  of  the  Old  Dominion  Land  Company  to  any  portion  of 
the  leased  premises,  or  of  the  desire  of  the  lessees  to  rescind  the 
lease,  until  the  institution  of  this  suit  in  February,  1902.  The 
lessees  proved  certain  admissions  of  her  husband  and  agent, 
that  he  knew  that  the  Old  Dominion  Land  Company  claimed 
some  interest  in  the  leased  premises,  but  as  these  admissions 
were  not  made  until  after  the  lease  had  been  entered  into,  they 
were  not  admissible  against  Mrs.  Finch,  and  were  properly  ex- 
cluded by  the  trial  court.  Lake  v.  Tyree,  90  Va.  719,  721-2, 
19  S.  E.  787,  and  authorities  cited.  Mrs.  Finch  was,  of  course, 
bound  by  the  representations  of  her  husband,  her  agent,  in 
negotiating  the  lease.  Cnimp  v.  Mining  Co.,  7  Gratt.  352,  ^^ 
Am.  Dec.  116. 

It  appears  that  he  did  represent  that  his  wife  was  the  owner 
of  the  whole  lot,  and  that  this  statement  was  not  true;  but  it 
does  not  appear  that  he  knew  that  it  was  false,  or  that  the 
statement  was  made  with  fraudulent  intent.  Indeed,  the  eri- 
« If  nee  tends  to  prove  that  it  was  some  months  after  the  lease 
was  made  before  the  Old  Dominion  Land  Company  diso/>vere<l 
that  it  had  any  interest  in,  or  asserted  claim  to,  any  part  of  tbo 
leased  premises.  The  defect  in  the  title  is  so  small,  being  less 
than  1-4 CO  part  of  a  lot  25  x  95  feet,  and  of  such  a  character 
that  it  is  much  more  reasonable  to  attribute  the  representation 
of  the  agent,  under  the  facts  and  circumstances  disclosed  by  th( 
record,  to  a  mistake  than  to  a  fraudulent  purpose. 
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But,  even  though  the  representation  be  innocently  made,  it 
still  may  be  good  ground  for  rescission.  Grim.  v.  Byrd,  3*2 
Gratt,  293. 

While  mistake,  as  well  as  fraud,  furnishes  ground  for 
rescinding  contracts,  an  executed  contract  will  not  be  rescinded 
in  either  case  unless  the  fraud  be  satisfactorily  established  or 
the  mistake  be  plain  and  palpable  and  affect  the  very  substance 
of  the  thing  contracted  for.  Thompson  v.  Jackson,  3  Kand. 
504,  15  Am.  Dec.  721;  Glassel  v.  Thomas,  3  Leigh  113;  Leas* 
Ex'or  V.  Eidsoii,  9  Gratt.  278-9;  Rogers  v.  Pattie,  96  Va.,  498, 
31  S.  E.  807. 

It  may  well  be  doubted  whether  the  defect  in  the  title  to  the 
very  small  parcel  of  land  claimed  by  the  Old  Dominion  Land 
Company,  aflFected  the  very  substance  of  the  thing  contracted 
for,  or  would  have  prevented  the  lessees  from  erecting  substan- 
tially the  same  size  building  they  desired  to  erect  if  it  had  been 
lost  to  them ;  yet,  if  it  be  conceded  that  in  this  case  the  lot 
was  leased  for  a  particular  size  building  and  that  the  loss  of  the 
small  triangle  would  have  defeated  that  purpose,  and  therefore 
affected  the  very  substance  of  the  lease,  under  the  facts  of  th<^ 
case,  we  do  not  think  the  lease  should  be  rescinded.  By  the 
terms  of  the  lease,  the  lessees  were  bound  to  erect  the  buildinu^ 
provided  for  by  the  lease  within  six  months  from  the  date  of 
the  lease.  The  defect  in  the  title  was  not  discovered  until  after 
that  time  had  expired,  yet  nothing  had  been  done  towards 
errcting  the  building  .except  getting  up  plans  for  it ;  which 
shows  that  the  lessees  were  in  no  great  hurry  to  erect  the 
building.  It  does  not  appear  that  they  gave  notice  to  Mrs. 
Finch  of  such  defect  until  they  instituted  their  suit  for  resci  - 
sjon,  which  was  more  than  eighteen  months  after  they  had  dis- 
covered it,  and  more  than  a  year  after  her  separation  from  Ik  r 
husband.  Notice  to  the  husband  of  the  lessor  of  the  defect  in 
the  title  and  of  the  lessees'  desire  or  intention  to  rescind  was 
not  notice  to  the  lessor.  She  had  executed  the  lease  in  person, 
and  while  her  husband  had  united  with  her  in  signing  the  lease, 
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it  shows  upon  its  face  that  she  was  the  lessor.  The  authority 
that  the  husband  had  to  act  for  her,  was,  by  virtue  of  the 
power  of  attorney  of  record,  and  that  did  not  authorize  him  to 
make  contracts  for  leases  of  longer  duration  than  ten  years; 
and,  of  course,  gave  him  no  authority  to  agree  to  a  rescission 
of  a  lease  which  he  had  no  authority  to  make. 

It  is  well  settled  that  a  party  dealing  with  an  agent  acting 
under  the  written  authority,  must  take  notice  of  the  extent  and 
limits  of  that  authority.  Steinback  v.  Read,  &c.,  11  Gratt. 
281,  280;  62  Am.  Dec.  648. 

It  appears  that  immediately  after  the  lessor  was  notified  of 
the  Old  Dominion  Land  Company's  claim,  that  interest  was 
contracted  for  or  acquired  by  her  counsel  for  her  benefit  so  as 
to  fully  protect  the  lessees  in  their  rights,  and  the  lessees  noti- 
fied of  that  fact. 

Under  the  facts  and  circumstances  disclosed  by  the  record, 
we  are  of  opinion  that  the  trial  court  erred  in  rescinding  the 
lease,  that  its  decree  must  be  reversed,  and  this  court  will  enter 
such  decree  as  that  court  ought  jto  have  entered,  dismissing 
the  bill. 

Beveraed. 
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Wallen  v.  Wallen  and  Others. 

June  13,  1907. 
Absent,  Cardwell,  J. 

1.  Appeal  aj«d  Erbob — Final  Judgment — Exception    to    Ruling    of    Trial 

Court. — ^An  order,  refusing  to  admit  to  probate  a  paper  offered  as  a 
will,  is  a  final  judgment  to  which  a  writ  of  error  lies,  although  no 
provision  is  made  for  the  costs  of  the  proceeding  in  which  the  will 
is  offered;  and  an  exception  to  the  action  of  the  court,  refusing  to 
set  aside  the  verdict  of  the  jury  and  grant  a  new  trial  of  the  issue 
as  to  whether  or  not  the  paper  offered  was  the  true  last  will  and 
testament  of  the  testator,  is  sufficient  to  enable  the  propounder  of 
the  paper  to  maintain  a  writ  of  error,  although  no  formal  exception 
was  taken  to  the  judgment  of  the  court  refusing  to  admit  the  paper 
to  probate. 

2.  Appeal  and  Ebbob — Harmless  Error — Bill  of  Particulars. — ^The  refusal 

of  the  trial  court  to  require  a  defendant  to  file  a  statement  of  his 
groimds  of  defense  is  not  assignable  error  here,  where  it  appears 
that  the  defenses  relied  on  were  distinctly  developed  at  the  trial,  the 
greatest  latitude  allowed  the  parties,  and  that  the  plaintiff  could 
not  have  suffered  any  injury  by  the  refusal  of  the  court  to  require 
such  statement  to  be  filed. 

3.  Evidence— Ucteuancy — Wills — Probate. — On  a  motion  to  admit  a  will 

to  probate,  where  the  only  issue  is  undue  influence,  the  propounder 
cannot  be  asked  if  she  wants  to  hold  on  to  all  of  the  property  of 
the  testator,  to  the  exclusion  of  his  children.  The  evidence  is 
irrelevant  to  the  issue,  or  to  the  due  execution  of  the  will. 

4.  ^ms— Undue  Influence — Demse  to  Wife — Pecuniary  Condition  of  Chil- 

dren— Evidence. — ^Upon  issues  of  testamentary  incapacity  and  of 
nndue  influence  exerted  by  a  wife  over  her  husband  in  making  a 
will  of  all  of  his  property  to  her,  to  the  exclusion  of  his  children, 
evidence  that  his  children  were  poor  and  in  needy  circumstances  is 
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relevant,  and  may  be  considered  as  a  circumstance  in  determining 
tbe  validity  of  tbe  testamentary  disposition  of  his  property. 
6.  Witnesses — Impeachment — Questions  Tending  Merely  to  Degrade  Wit- 
ness.— A  witness  cannot  be  asked  a  question  which  merely  tends  to 
degrade  him,  and  thereby  affect  his  credibility,  if  the  question  is 
otherwise  irrelevant. 

6.  Wills — Testamentary     Capacity — Burden     of    Proof — Presumption    of 

Sanity. — The  burden  of  proving  testamentary  capacity  is  on  the 
propounder  of  a  will,  but  when  a  will  is  offered  for  probate  and  it  is 
shown  tliat  all  the  statutory  formalities  have  been  complied  with, 
and  especially  where  it  appears  that  the  will  is  wholly  in  the  hand- 
writing of,  and  is  signed  by  the  testator,  there  is  a  presumption  of 
testamentary  capacity.  There  is,  indeed,  a  presumption  in  favor  of 
the  sanity  of  every  man  until  evidence  that  he  is  of  unsound  mind 
is  introduced. 

7.  Evidence — Fraud — Undue  Influence-^Burden  of  Proof — Shifting  of  Bur- 

den. — Fraud  is  never  presumed,  but  must  always  be  proved  by  the 
party  alleging  it.  This  burden  never  shifts;  and  while  it  is  neces- 
sary for  the  propounder  of  a  will,  the  probate  of  which  is  resisted 
on  the  ground  of  undue  influence,  to  bring  forward  evidence  to  repel 
evidence  of  undue  influence  which  has  been  offered  by  the  other  side, 
the  real  burden  of  proof  upon  the  issue  of  undue  influence  has  not 
changed,  and  it  is  misleading  and  erroneous,  after  having  instructed 
the  jury  correctly  on  the  subject,  to  further  instruct  them  that 
"the  burden  of  proof  i\\  this  case  lies  upon  said  propounder  to 
satisfy  the  jury  by  evidence  that  the  paper  writing  propounded  is 
the  last  will  and  testament  of  a  free  and  capable  testator." 

8.  Appeal  and  Error — In^structions — Objections  not  made  in  Trial  Court. — 

This  court  cannot  consider  an  objection  to  an  instruction  given  by 
tlie  trial  court,  when  the  objection  was  not  saved  by  proper  excep- 
tion.   The  objection  cannot  be  made  in  this  court  for  the  first  time. 

9.  WiLi>s — Testamentary  Capacity — Undue  Influence — Nature  and  Charac- 

ter of  Will — Evidence. — The  nature  and  character  of  a  will  may  be 
considered  as  a  circumstance  along  with  all  the  other  circumstances 
affecting  the  testamentary  capacity  of  a  testator  and  tbe  question 
of  undue  influence,  but  cannot  of  itself  be  sufficient  to  establish  the 
want  of  testamentary  capacity,  or  that  the  testator,  in  the  execution 
of  his  will,  was  controlled  by  undue  influence. 

10.  Wills — What  Constitutes  Undue  Influence. — The  influence  which  will 

vitiate  a  will  must  amount  to  force  and  coercion,  destroying  free 
agency.  It  must  not  be  the  mere  desire  of  gratifying  the  wishes  of 
another,  for  that  would  be  a  very  strong  ground  in  favor  of  the 
testamentary  act.     Further,  there  must  be  proof  that  the  act  was 
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obtaiDed  by  coercion  or  importiinity  which  could  not  be  resisted; 
that  it  was  done  merely  for  the  sake  of  peace,  so  that  the  motive 
was  tantamount  to  force  and  fear. 

11.  Wills — Testamentary  Capacity — Undue  Influence — Evidence — Declara- 

turns  of  Testator. — ^Upon  issues  of  testamentary  capacity  and  undue 
influence,  the  declarations  of  the  testator  not  made  contemporan- 
eously with  the  execution  of  his  will,  are  relevant  evidence  to  show 
his  feelings  and  affections  towards  the  natural  objects  of  his  bounty, 
his  mental  condition  as  reflecting  upon  his  testamentary  capacity; 
but  are  not  admissible  to  establish  the  substantive  fact  of  undue 
influence. 

12.  iFSTBUcnoNS — Needless  Multiplication. — As  every  instruction  unnec- 

essarily given  increases  the  chances  of  a  reversal,  the  multiplication 
of  instructions  should  be  avoided  as  far  as  possible. 

Error  to  a  judgment  of  the  Chancery  Court  of  the  city  of 
Kichmond  on  a  motion  to  admit  a  will  to  probate.  Judgment 
for  the  defendants.    Plaintiff  assigns  error. 

Reversed, 

The  ruling  of  the  trial  court  will  best  appear  from  plaintiff's 
UU  of  exception  Xo.  8,  which  is  in  the  following  words  and 
figures,  to-wit : 

"^  it  remembered  that  at  the  trial  of  the  issue  in  this  case 
the  plaintiff,  Alice  H.  Wallen,  moved  the  court  to  instruct  the 
jury  as  follows : 

A. 

''The  court  instructs  the  jury  that  every  i>erson  over  twenty- 
one  years  of  age  and  of  sound  mind  is  entitled  under  the  law  to 
D^ake  a  will,  and  to  dispose  of  his  property  as  he  pleases,  and 
to  discriminate  against  or  between  his  next  of  kin  as  he  may 


B. 

'^The  court  instruct^  the  jury  that  if  they  believe  from  the 
evidence  (1)  that  the  paper  writing  offered  in  evidence  was 
wholly  written  by  the  decedent,  James  A.  Wallen,  and  signed 
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by  him;  and  (2)  that  at  the  time  of  its  execution,  said  decedent 
was  of  sound  mind  and  over  twenty-one  years  of  age,  and  that 
he  knew  the  contents  thereof  and  understood  it  to  be  his  last  will 
and  testament,  then  they  must  find  that  said  paper  writing  is, 
in  all  its  parts,  the  true  last  will  and  testament  of  said  decedent, 
unless  they  shall  further  believe  from  the  evidence  that  he  was 
unduly  influenced  (as  explained  in  instructions  to  follow)  to 
execute  the  same,  in  which  event,  they  must  find  that  snch 
writing  is  not  such  true  last  will  and  testament." 

C. 

*^(a)  The  court  instructs  the  jury  that  the  burden  of  proving 
that  James  A.  Wallen  was  of  sound  mind  at  the  time  of  the 
execution  of  the  paper  writing  herein  offered  as  his  last  will 
and  testament,  rests  upon  the  propounder,  Alice  II.  Wallen; 
and  that  it  is  incumbent  upon  her  to  establish  that  fact  by  a 
preponderance  of  testimony. 

(b)  The  court  instructs  the  jury  that  undue  influence,  which 
is  a  species  of  fraud,  must  not  be  presumed,  but  must  be  clearly 
and  strictly  proved;  and  that  the  burden  of  such  proof  rests 
upon  the  contestants,  J.  H.  Wallen  and  others;  and  that  it  is 
incimibent  upon  them  to  establish  imdue  influence  by  a  pre- 
ponderance of  testimony.'* 

D. 

"The  court  instructs  the  jury  that  every  person  who  is  cap- 
able of  recollecting  the  property  he  is  disposing  of,  the  manner 
of  disposing  of  it,  and  the  natural  objects  of  his  bounty,  is  of 
sound  mind." 

E. 

"The  court  instructs  the  jury  that  the  influence  which  will 
vitiate  a  will  must  amount  to  force  and  coercion,  destroying 
{we  aprency.  It  must  not  be  the  mere  desire  of  gratifying  the 
wishes  of  another ;  that  would  be  a  very  strong  ground  in  favor 
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of  the  testamentary  act.  Further,  there  must  be  proof  that  the 
act  was  obtained  by  coercion  or  importunity  which  could  not  be 
n^vsted ;  that  it  was  done  merely  for  the  sake  of  peace,  so  that 
the  motive  was  tantamount  to  force  and  fear." 


"The  court  instructs  the  jury,  that  neither  the  facts  of  sick- 
ness, old  age,  eccentricities,  imperfect  memory  nor  impaired 
intellect,  if  they  believe  from  the  evidence  that  any  or  all  of 
thf-m  existed  in  this  case,  are  sufficient  of  themselves  to  prove 
that  the  decedent,  James  A,  Wallen,  was  of  unsound  mind 
within  the  meaning  of  the  second  instruction  above;  but  any 
or  all  of  these  facts,  if  they  existed,  may  be  considered  by  the 
jury  in  determining  the  question  of  the  soundness  of  his  mind/' 

G. 

"The  court  instructs  the  jury  that  there  is  no  presumption 
of  undue  influence  having  been  exercised  by  a  wife  upon  her 
husband  merely  on  account  of  the  relationship  existing  between 
tie  parties;  and,  further,  that  solicitations,  persuasions  and 
urgings  by  a  wife  to  secure  an  advantage  in  a  will,  though  suc- 
<?f  ssful,  do  not  give  rise  to  the  presumption  of  undue  influence 
where  the  evidence  does  not  show  by  a  preponderance  thereof 
that  the  free  agency  of  the  husband  was,  by  means  of  such  so- 
licitations, persuasions  and  urgings,  destroyed;  nor  does  the 
tact  that  the  wife  received  the  whole  of  the  estate  to  the  ex-« 
elusion  of  the  other  heirs  raise  a  presumption  against  the 
validity  of  the  will." 

H. 

''The  court  instructs  the  jury  that,  while  declarations  of  a 
testator  not  contemporaneously  made  with  the  execution  of  a 
^U  are  relevant  evidence  to  show  the  feeling  or  affection  of  a 
^ator  towards  the  natural  beneficiaries  of  his  bounty,  yet 
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they  are  not  admissible  to  establish  the  substantive  fact  of 
undue  influence." 


"The  court  instructs  the  jury  that  the  circumstance  that 
the  writing  exhibited  for  probate  in  this  case  as  the  last  will 
and  testament  of  James  A.  Wallen  was  wholly  written  by  him 
may  be  considered  by  them  as  evidence  that  he  was  in  his  senses 
and  able  to  make  a  will  at  the  time  the  writing  was  made." 


"The  court  instructs  the  jury  that  in  order  to  declare  the 
paper  writing  offered  in  evidence  as  the  last  will  and  testament 
of  James  A.  Wallen  invalid,  on  account  of  undue  influence,  it  is 
not  sufficient  to  find  that  such  evidence  shows  that  there  was  in- 
fluence which  affected  the  testator  in  the  disposition  of  his  prop- 
erty; but  in  order  to  render  such  evidence  sufficient  to  find 
against  the  will,  it  must  show  that  the  influence  claimed  to  be 
undue  dominated  his  will,  at  the  time  he  was  making  the  dispo- 
sition of  his  property,  or  took  away  his  free  agency  and  prc»- 
vented  the  exercise  of  judgment  and  choice  by  him." 

"And  the  defendants,  James  A.  Wallen  et  als,  moved  the 
court  to  instruct  the  jury  as  set  forth  in  instructions  Xos.  13 
to  30,  both  inclusive,  hereinafter  set  forth,  and  which  were 
given  by  the  court. 

"And  thereupon  the  court  instructed  the  jury  in  the  words 
and  figures  following: 

"(1)  The  court  instructs  the  jury  that  every  person  over 
twenty-one  years  of  age,  and  possessing  testamentary  capacity, 
is  entitled  under  the  law  to  make  a  will  and  to  dispose  of  his 
property  as  he  pleases  and  to  discriminate  against  or  between 
his  next  of  kin  as  he  may  choose." 

"(2)  The  court  instructs  the  jury  that  every  person  is  of 
testamentary  capacity  who  is  capable  of  knowing  and  under- 
standing the  nature  of  the  instrument  he  is  engaged  in  pre- 
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paring,  the  elements  of  which  the  will  is  composed,  and  the 
disposition  of  the  property  as  therein  provided  for,  both  as  to 
the  property  he  means  to  dispose  of  by  will,  and  the  persons  to 
whom  he  means  to  give  it,-  and  the  manner  in  which  it  is  to  be 
distributed  amongst  thenL" 

**(3)  The  court  instructs  the  jury  that  neither  sickness,  old 
age,  imperfect  memory,  nor  impaired  intellect,  even  if  the  jury 
believe  from  the  evidence  that  any  or  all  of  them  existed  in  the 
decedent,  James  A.  Wallen,  at  the  date  the  paper  here  pro- 
pounded for  probate  was  written,  are  sufiieient  to  render  void 
the  said  paper;  if  the  jury  also  believe  from  the  evidence  that 
the  said  decedent,  at  the  time  the  said  paper  was  written,  was 
capable  of  understanding  the  nature  of  the  instrument  he  was 
engaged  in  preparing,  and  of  recollecting  what  property  he 
was  about  to  dispose  of,  the  manner  of  disposing  of  it,  and  the 
objects  of  his  bounty,  they  must  find  that  he  had  legal  capacity 
to  make  a  valid  disposition  of  his  property." 

*'(4)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  paper  writing  here  pro|K>unded  as  the  last 
will  and  testament  of  James  A.  Wallen,  was  wholly  written  by 
him  and  signed  by  him  in  such  manner  as  to  make  it  manifest 
that  the  name  of  said  James  A.  Wallen  was  intended  as  his 
*>i2mature  thereto,  and  that  at  the  time  of  its  execution  he  was 
over  twenty-one  years  of  age,  and  of  testamentary  capacity, 
and  that  he  knew  and  understood  the  contents  thereof,  and  knew 
it  to  be  his  last  will  and  testament,  then  they  must  find  that 
said  paper  writing  is,  in  all  its  parts,  the  true  last  will  and 
testament  of  said  decedent;  unless  thev  shall  further  believe 
from  the  evidence  that  he  was  unduly  influenced  (as  explained 
in  instructions  to  follow)  to  execute  the  same,  in  which  event 
they  must  find  that  said  writing  is  not  his  true  last  will  and 
testament" 

"(5)  The  court  instructs  the  jury  that  the  burden  of  proving 
the  testamentary  capacity  of  the  said  deced(»nt,  James  A.  Wal- 
len, at  the  time  of  the  execution  of  the  said  paper  writing,  rests 
Vol.  cvii — 18 
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upon  the  propounder,  Alice  II.  Walleu,  and  that  it  is  incum- 
bent upon  her  to  establish  this  fact  to  their  satisfaction  by  clear 
proof." 

"(6)  The  court  instructs  the  jury  that  to  make  a  good  will 
the  testator  must  be  a  free  agent,  but  all  influences  are  not  im- 
lawful;  appeals  to  affection,  or  ties  of  kindred,  to  gratitude 
for  past  services,  or  pity  for  future  destitution,  or  the  like,  are 
all  legitimate,  and  may  be  fairly  urged  on  the  testator.  On 
the  other  hand,  pressure  of  whatever  character,  if  so  exerted  as 
to  overpower  the  volition,  without  convincing  the  judgment,  is 
a  species  of  constraint,  under  which  no  valid  will  can  "be  made. 
Importunity  which  the  testator  has  not  the  will  or  the  strength 
to  resist,  and  to  which  he  yields  for  the  sake  of  peace  and  quiet, 
if  carried  to  a  degree  in  which  the  testator's  judgment,  discre- 
tion, or  wish  is  overborne,  will  constitute  undue  influence, 
though  no  force  is  used.  In  other  words,  the  testator's  will 
must  be  the  offspring  of  his  own  volition  and  not  the  record 
of  the  wishes  and  desires  of  some  one  else;  and  in  determining 
whether  the  testator's  free  volition  has  been  overborne  or  con- 
trolled, the  jury  must  consider  his  age,  his  mental  and  physical 
condition  and  all  the  circumstances  surrounding  the  testator  at 
the  time  the  will  was  executed;  and  should  the  jury  believe 
from  the  evidence  that  the  paper  here  propounded  for  probate 
was  the  product  of  undue  influence,  their  verdict  must  h* 
against  it." 

"(7)  The  court  further  instructs  the  jury  that  undue  influ- 
ence (which  is  a  species  of  fraud)  must  not  be  presumed,  bnt 
must  be  clearly  and  strictly  proved,  and  the  burden  of  proving 
it  rests  upon  those  who  allege  it;  but,  if  undue  influence  is 
proved  by  evidence,  the  burden  of  repelling  such  undue  influ- 
ence is  on  the  propounder,  Alice  IT.  Wallen ;  in  other  words,  the 
burden  of  proof  in  this  case  lies  upon  said  propounder  to  sat- 
isfy the  jury  by  evidence  that  the  paper  writing  propounded  is 
the  last  will  of  a  free  and  capable  testator." 

"(8)   The  court  instructs  the  jury  that  no  presumption  of 
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undue  influence  having  been  exercised  by  a  wife  upon  her  hus- 
band in  the  making  of  his  will  arises  merely  on  account  of  the 
marriage  relationship  existing  between  them ;  and  further,  that 
persuadings  and  urgings  by  a  wife  to  secure  an  advantage  in  a 
will,  though  successful,  do  not  give  rise  to  the  presumption 
of  undue  influence,  where  the  evidence  does  not  show  hy  a  pre- 
ponderance thereof,  that  the  free  agency  and  volition  of  the 
husband  was  by  means  of  such  persuadings  and  urgings  over- 
borne or  controlled;  nor  does  the  mere  fact  that  the  wife 
received  the  whole  of  the  estate,  to  the  exclusion  of  the  other 
heirs,  raise  a  presumption  against  the  validity  of  the  will." 

"(9)  The  court  instructs  the  jury  that  declarations  of  a 
testator  whether  made  contemporaneously  with  or  prior  to  the 
execution  of  a  will,  are  relevant  evidence  to  show  the  feelings 
or  affection  of  a  testator  toward  the  natural  beneficiaries  of  his 
bounty,  and  that  such  declarations  may  be  taken  into  considera- 
tion by  them,  along  with  other  facts  and  circumstances  of  the 
case,  in  determining  whether,  under  influence,  was  or  was  not 
used  upon  the  testator  in  the  making  of  his  will,  and  they  may 
give  the  same  such  weight  as,  in  their  soimd  discretion  and 
judgment,  they  may  be  entitled  to." 

"(10)  The  court  instructs  the  jury  that,  if  they  beliove  from 
the  evidence  that  the  paper  writing  here  propounded  as  the  last 
will  and  testament  of  the  decedent,  James  A.  Wallen,  was 
wholly  written  and  signed  by  him,  they  may  consider  such  fact 
tt  tending  to  prove  that  he  was  in  his  senses  and  able  to  make 
a  valid  will  at  the  time  the  said  writing  was  ma«lo." 

"(11)  The  court  instructs  the  jury  that  every  person  who 
is  capable  of  recollecting  the  property  he  is  disposing  of,  the 
manner  of  disposing  of  it,  and  the  natural  objects  of  his  bounty, 
IS  of  sound  mind." 

"(12)  The  court  instructs  the  jury  that  in  order  to  declare 
the  paper  writing  offered  in  evidence  as  the  last  will  and  testa- 
ment of  James  A.  Wallen  imvalid,  on  account  of  undue  influ- 
ence, it  is  not  suflScient  to  find  that  such  evidence  shows  that 
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there  was  influence  which  affected  the  testator  in  the  disposition 
of  his  property,  but  in  order  to  render  such  evidence  sufficient 
to  find  against  the  will,  it  must  show  that  the  influence  claimed 
to  be  undue  dominated  his  will,  at  the  time  he  was  making  the 
disposition  of  his  property,  or  took  away  his  free  agency  and 
prevented  the  exercise  of  judgment  and  choice  by  him." 

"(13)  It  is  the  duty  of  Alice  H.  Wallen  to  establish  to  the 
satisfaction  of  the  jury,  not  only  that  the  will  in  question  was 
executed  with  the  formalities  required  by  law,  but  also  that, 
at  the  time  that  it  was  executed,  James  A.  Wallen  was  of  sound 
and  disposing  mind  and  memory — ^not  only  that  the  instrument 
was  wholly  in  the  handwriting  of  the  testator  and  signed  by  the 
said  James  A.  Wallen  in  such  manner  as  to  make  it  manifest 
that  the  name  of  said  James  A.  Wallen  was  intended  as  his 
signature  thereto,  but  also  that  it  was  executed  by  one  who 
understood  its  contents  and  was  capable  of  being  a  testator  and 
by  one  to  whom  the  law  had  given  the  right  of  making  a  dis- 
position of  property  by  will.  And  otherwise,  the  verdict  must 
be  against  the  will.'' 

"(14)  The  will  cannot  be  sustained  unless  the  jury  believe 
from  the  evidence  that  the  testator  at  the  time  of  its  execution 
understood  its  contents,  and  had  sufficient  mind  and  memory  to 
be  capable  of  making  a  testamentary  disposition  of  his  property 
with  sense  and  judgment  in  reference  to  the  situation  and 
amount  of  such  property,  and  the  relative  claims  of  the  differ- 
ent persons  who  are,  or  might  be,  the  objects  of  his  bounty. 
Unless  the  testator  thus  understood,  and  was  capable,  the  ver- 
dict must  be  against  the  will,  even  though  the  jury  may  believe 
from  the  evidence  that  he  was  capable  of  understanding  and 
conducting  other  transactions." 

"(15)  Direct  proof  is  not  necessary  to  overthrow  a  will,  but 
any  facts  and  circimistances  are  sufficient  as  evidence  that  sat- 
isfy the  jury  of  the  incapacity  of  the  testator  to  make  a  testa- 
mentary disposition  of  his  property  at  the  time  of  the  execution 
of  the  will." 
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"(16)  The  jury  must  consider  the  nature  and  character  of 
the  will,  and  if  they  find  from  the  evidence  that  it  is  contrary  to 
natural  justice,  they  shall  give  this  fact  such  consideration  as 
they  may  deem  proper  in  determining  the  question  of  the  tes- 
tator's capacity." 

"(17)  In  determining  the  question  of  the  testator's  capacity, 
the  jury  are  at  liberty  to  consider  whether  the  claims  of  near 
relationship  have  been  disregarded;  and  if  they  find  from  the 
will  and  evidence  that  such  claims  have  been  disregarded,  they 
may  consider  that  fact  in  connection  with  other  facts  and  cir- 
cumstances of  the  case,  and  give  it  such  weight  as,  in  their 
sound  judgment  and  discretion,  they  shall  think  it  entitled  to." 

"(IS)  It  is  essential  to  the  making  of  a  valid  will  that  the 
testator  shall,  at  the  time  of  its  execution,  be  of  disposing  mind 
and  memory.  Failure  of  memory,  if  the  jury  find  it  to  have 
existed,  may  be  considered  in  connection  with  all  other  facts 
and  circumstances  of  the  case  in  determining  the  testator's  ca- 
pacity, and  shall  have  such  weight  as  the  jury,  in  the  exercise 
of  their  sound  judgment  and  discretion,  may  think  it  entitled 
to." 

"(19)  It  is  essential  to  the  exercise  of  the  power  to  make 
a  will  that  the  person  making  it  be  able  to  comprehend  and 
appreciate  his  relations  to  others  who  might,  or  ought  to  be,  the 
ohjects  of  his  bounty,  and  that  no  disorder  of  the  mind  shall 
have  so  far  impaired  the  mind  or  poisoned  his  affections,  per- 
verted his  sense  of  right,  or  prevented  the  exercise  of  his  nat- 
ural faculties  as  to  render  him  incapable  of  such  comprehension 
and  appreciation,  and  bring  about  a  disposal  of  his  property, 
which,  if  his  mind  had  been  otherwise,  would  not  have  been 
made." 

"(20)  While  undue  influence  which  operates  to  defeat  a  will 
niust  be  such  as  to  overcome  the  free  action  of  the  mind  at  the 
time  of  the  execution  thereof,  yet  it  is  also  true  that  the  pres- 
sure may  sometimes  have  been  brought  previously.  If  pressure 
constituting  undue  influence  has  been  brought  previously,  and 
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remains  so  as  to  unduly  influence  the  mind  of  the  testator  at 
the  time  of  the  execution  of  the  will,  the  will  cannot  be  upheld." 

**(21)  Proof  of  undue  influence  must,  in  most  instances,  be 
made  out,  if  at  all,  by  proof  of  facts  and  circumstances.  Such 
facts  and  circumstances,  standing  alone,  may  be  trivial,  but 
when  taken  together  are  sufficient,  if  they  satisfy  the  jury  that 
the  will  was  procured  by  undue  influence.'' 

"(22)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  paper  writing  here  propounded  for  pro- 
bate differs  materially  in  its  provisions  from  the  previously  ex- 
pressed intentions  of  the  decedent,  and  that,  at  the  time  of  the 
execution  of  the  said  paper,  he  was  an  old  man,  and  that  he 
was  materially  impaired  both  in  body  and  mind,  and  that  the 
beneficiary  of  the  said  paper  here  propounded  is  his  wife,  and 
that  she  exercised  dominion  and  control  over  his  mind,  so  as 
to  destroy  his  free  agency,  and  that  she  unduly  exercised  such 
influence  over  him,  these  facts,  if  such  they  be,  raise  a  pre- 
sumption of  undue  influence  which  she,  as  the  propounder  of 
said  paper,  should  overcome  by  satisfactory  evidence." 

"(28)  While  a  person  is  not  to  be  regarded  of  unsound  mind 
simply  because  the  provisions  of  his  will  may  be  imjust,  yet 
if  the  jury,  from  the  will  and  the  evidence,  find  them  to  be 
unjust,  in  view  of  the  claims  that  his  children  may  have  had 
upon  him,  the  jury  have  a  right  to  consider  this  fact  in  connec- 
tion with  the  other  facts  and  circumstances  of  the  case  in  de- 
termining whether  or  not  the  testator  was  of  unsound  mind.'* 

"(24).  The  amount  of  undue  influence  sufficient  to  invalidate 
a  will  may  vary  with  the  strength  or  weakness  of  mind  of  the 
person  making  it.  The  influence  which  would  not  subdue  or 
control  a  mind  unimpaired  by  age,  disease  or  other  cause,  might 
subdue  or  control  a  mind  thus  impaired,  even  though  the  mind 
had  not  become  so  impaired  as  to  render  the  person  incapable 
of  a  testamentary  act,  free  from  such  undue  influence." 

"(25)  The  question  as  to  what  is  undue  influence  depends 
largely  upon  the  circumstances  of  each  case,  chief  of  which  are 
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the  dispositions  contained  in  the  will,  the  situation  of  the  per- 
son making  it,  the  mental  and  physical  condition  at  the  time  of 
making  it.  And  if  the  jury  shall  believe  from  the  evidence 
that  influence  which  the  testator  was  incapable  of  resisting  was 
successfully  employed  to  induce  the  testator  to  make  an  unequal 
disposition  of  his  property,  or  disregard  the  ties  of  blood  with- 
out sufficient  cause,  it  should  be  viewed  as  illegitimate,  and 
treated  as  undue,  and  if  the  jury  entertain  such  belief,  they 
shall  find  against  the  will." 

"(26)  The  jury  in  determining  whether  there  was  undue  in- 
fli»  nee  must  consider  the  age  and  the  physical  and  mental  con- 
ditions of  the  testator,  all  the  circumstances  by  which  he  was 
surrounded,  including  the  condition,  character  and  conduct  of 
the  persons  around  him,  and  his  family  relations,  the  extent 
and  nature  of  his  estate,  and  the  dispositions  of  the  will." 

'^27)  Even  though  the  jury  believe  from  the  evidence  that 
the  testator  was  mentally  capable  of  making  a  will,  yet  in 
determining  whether  the  will  in  question  was  procured  by  un- 
due influence,  the  jury  must  consider  any  evidence  showing,  or 
tending  to  show,  that  at  the  time  of  the  execution  of  the  will 
his  faculties  had  become  so  weakened  by  age,  disease  or  other 
cause,  as  to  render  him  more  subject  to  undue  influence  than 
he  otherwise  would  have  been." 

*'(28)  The  court  instructs  the  jury  that  if  they  shall  believe 
from  the  evidence  that  the  said  paper  writing  was  procured  by 
undue  influence  exercised  upon  the  mind  of  the  testator  by  any 
one,  they  shall  find  against  the  will." 

"(29)  Even  though  the  jury  may  believe  that  the  testator 
was  mentally  capable  of  executing  a  will,  yet,  in  determining 
the  question  of  undue  influence,  they  should  consider  any  evi- 
dence showing  or  tending  to  show  that  his  mind  was  weakened 
or  perverted  so  as  to  render  him  more  subject  to  undue  influence 
than  he  otherwise  would  have  been." 

"(30)  If  the  jury  believe  from  the  evidence  that  the  pro- 
pounder  of  the  paper,  Alice  H.  Wallen,  used  means  to  prevent 
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the  children  of  James  A.  Wallen  from  seeing  him,  except  in  the 
presence  of  the  said  Alice  H.  Wallen,  or  her  sister,  or  a  friend 
selected  by  the  said  Alice  H.  Wallen,  the  jury  may  consider 
that  fact,  in  connection  with  other  facts  and  circumstances,  and 
.  give  it  such  weight  as,  in  their  sound  judgment  and  discretion, 
they  shall  think  it  entitled  to  in  determining  whether  or  not 
the  said  paper  was  the  product  of  the  said  James  A.  WalWs 
own  volition." 

To  which  action  of  the  court,  in  refusing  to  give  Instruction 
"C,"  and  in  giving  in  lieu  thereof  Nos.  5  and  7,  as  a  substitute 
therefor,  the  plaintiff  objected,  and  also  objected  to  the  action 
of  the  court  in  refusing  to  give  Instructions  "E."  and  "H.,"  pro- 
pounded by  her,  on  the  ground  that  said  Instructions  "C,"  '^." 
and  "H."  correctly  propoimded  the  'law  of  the  case,  and  ob- 
jected to  the  giving  of  Instructions  Nos.  5,  6,  7,  9,  13,  14,  15, 
16,  17,  18,  19,  20,  21,  22,  23,  24,  25,  27,  28,  29,  30,  on  the 
grounds  that  said  instructions  were  contrary  to  the  law  of  the 
case,  as  applicable  to  the  evidence  of  the  case,  all  of  which  is 
certified  in  Bill  of  Exa^ptions  No.  9,  contradictory  of  other  in- 
structions given  by  the  court,  which  correctly  propoimded  the 
law  of  the  case,  were  misleading,  and  so  numerous  as  to  be  con- 
fusing; but  the  court  refused  to  give  said  Instructions  "C," 
"E,"  and  "H,"  and  likewise  overruled  said  objection  to  said 
Instructions  Nos.  5,  6,  7,  9,  13,  14,  15,  16,  17,  18,  19,  20, 
21,  22,  23,  24,  25,  27,  28,  29,  30,  to  which  action  of  the  court 
the  plaintiff  excepted  and  now  files  this,  her  bill  of  exceptions, 
which  she  prays  may  be  signed,  sealed,  enrolled  and  made  a 
part  of  the  record.'' 

After  the  jury  had  found  that  the  paper  offered  was  not  the 
true  last  will  and  testament  of  the  testator,  the  propounder  of 
the  will  moved  the  court  to  set  aside  the  verdict  of  the  jury  and 
grant  her  a  new  trial  of  the  issue  upon  the  ground  (1)  that 
the  said  verdict  is  contrary  to  the  law  and  the  evidence,  and  (2) 
that  the  court  had  misdirected  the  jury.  Thereupon,  the  record 
states : 
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"And  the  court  having  heard  the  argument  of  counsel,  doth 
overrule  said  motion^  and  doth  refuse  to  set  aside  the  said 
verdict. 

"And  the  court,  approving  the  said  verdict,  doth  confirm  the 
same,  and  doth  adjudge,  order  and  decree  that  the  said  paper 
writing,  bearing  date  January  16th,  1904,  oflfered  for  probate 
as  the  last  will  and  testament  of  James  A.  Wallon,  decease  d,  is 
not,  nor  is  any  part  thereof,  the  true  last  will  and  testament  of 
the  said  James  A.  Wallen,  deceased ;  and  the  court  doth  refuse 
10  admit  to  probate  the  said  paper  writing,  or  any  part  thereof, 
as  the  true  last  will  and  testament  of  the  said  James  A.  Wallen, 
de<*eased. 

"The  propounder  of  said  paper  writing,  Alice  II.  Wallen, 
having  signified  her  desire  to  appeal  from  this  order,  thirty 
davs'  time  is  given  her  to  present  to  the  court  her  bills  of  ex- 
ception taken  during  the  trial  of  said  issue." 

The  evidence  referred  to  in  bills  of  exception  Xos.  3,  4,  5 
and  6  was  the  testimony  of  different  children  of  the  testator  to 
the  effect  that  they  were  severally  very  poor  and  owned  no 
property. 

Henry  R,  and  Roht.  N,  Pollard  and  Leake  £  Carter,  for  the 
plainiiff  in  error. 

A.  L.  Holladay,  TFm.  L.  Royall  and  C.  TF.  Throckmorton,  for 
the  defendants  in  error. 

Keith,  P.,  delivered  the  opinion  of  the  Court. 

A  jury  was  empaneled  in  the  Chancery  Court  of  the  city  of 
Eichmond,  to  determine  whether  or  not  a  certain  paper  writ- 
ing, purporting  to  be  the  last  will  and  testament  of  James  A. 
fallen,  deceased,  be  the  true  last  will  and  testament  of  said 
James  A.  Wallen.  The  jury  found  that  the  paper  writing, 
bearing  date  the  16th  day  of  January,  1904,  and  offered  for 
Vol.  cvii — 10 
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}ate  as  the  last  will  and  testament  of  James  A.  Wallen, 
jased,  is  not  the  true  last  will  and  testament  of  the  said 
les  A.  Wallen.  Thereupon  Alice  H.  Wallen  moved  the  court 
et  aside  the  verdict  and  grant  her  a  new  trial,  (1)  because 
verdict  was  contrary  to  the  law  and  the  evidence;  and  (2) 
luse  of  misdirection  of  the  jury.  But  the  court  approved 
verdict,  confirmed  the  same,  and  entered  an  order  in  accord- 
3  with  it.  And  thereupon  the  case  was  brought  before  us 
Q  bills  of  exception  taken  during  the  trial, 
'he  defendants  in  error  moved  to  dismiss  the  appeal  for 
t  of  jurisdiction,  because — 

First :  Xo  final  order  has  been  made  by  the  lower  court ; 
Second:  The  plaintiff  in  error  did  not  in  terms  except  to 
action  of  the  lower  court  in  refusing  to  grant  a  new  trial 
•  exception  to  the  refusal  of  the  court  to  set  ^side  the  verdict 
he  jury  was  insufiicient ; 

Third :  The  plaintiff  in  error  did  not  except  to  the  judgnienr 
he  lower  court,  refusing  to  admit  to  probate  the  paper  w^rit- 
offered  by  her." 

Tone  of  these  groimds  are  sufficient  to  sustain  the  motion  to 
niss,  and  wo  do  not  think  them  of  sufficient  consequence  to 
rant  an  extended  discussion.  We  are  of  opinion  that  the 
sion  of  the  lower  court  was  final,  though  it  did  not  make 
►'ision  for  the  costs  of  the  suit;  and  that  the  exception  taken 
he  plaintiff  in  error  was  sufficient  to  enable  her  to  maintain 
writ  of  error.  The  motion  to  dismiss  is  overruled, 
'he  first  error  assigned  in  the  petition  is  to  the  refusal  of 
court  to  require  the  defendants,  before  going  to  trial  of  the 
e,  to  file  a  statement  of  the  grounds  of  their  defense,  as  re- 
nted by  plaintiff  in  error. 

Without  undertaking  to  state  categorically  the  cases  to  which 
statute  relied  on  does  or  does  not  apply,  and  granting  that 
e  might  be  conditions  on  a  motion  to  admit  a  paper  to  pro- 
',  where  the  court  would  require  a  statement  of  the  grounds 
?d  upon  by  those  opposing  the  probate,  we  shall  content 
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ourselves  with  observing  that  in  this  case  the  plaintiff  in  error 
could  have  suffered  no  injury  by  the  refusal  of  the  court.  The 
defendants  relied,  in  general,  upon  want  of  testamentary 
capacity  on  the  part  of  James  A.  Wallen,  and  undue  influence 
exerted  upon  him  in  procuring  the  execution  of  the  paper 
offered  for  probate,  and  to  meet  these  issues,  the  greatest  lati- 
tude was  allowed  the  parties  interested  on  both  sides  of  the 
question. 

The  second  error  assigned  is  set  out  in  plaintiff  in  error's 
first  bill  of  exception.  Alice  H.  Wallen,  the  propounder  of 
the  will  and  the  beneficiary  under  it,  was  introduced  as  a  wit- 
ness on  her  own  behalf,  and,  upon  cross-examination,  was  asked 
by  counsel  for  defendants  in  error  the  following  questions :  "Do 
you  want  to  hold  on  to  every  particle  of  property  that  Mr.  Wal- 
len had,  and  prevent  his  children  from  getting  a  single  dollar  ?'* 
A.  *'I  would  like  very  much  if  they  have  anything  to  have  the 
privilege  of  giving  it  to  them.  I  don't  want  it  wrung  out  of  me 
against  3Ir.  Wallen's  will."  Q.  "Then,  I  understand  that  you 
want  to  hold  on  to  all  of  his  property  if  you  possibly  can?" 
A.  **I  think  the  papers  ought  to  stand  as  they  are."  To  each  of 
these  questions  and  the  answers  thereto,  plaintiff,  by  counsel, 
objected,  on  the  ground  that  they  were  irrelevant  to  the  issue ; 
but  the  court  overruled  the  objection  and  allowed  answers  to  he 
given. 

In  this  we  think  there  was  error  to  the  prejudice  of  plaintiff 
in  error.  The  evidence  did  not  bear  upon  any  phase  of  the 
iwnies  before  the  jury.  It  was  not  relevant  to  the  execution  of 
thp  paper  offered  for  probate,  nor  to  the  issue  of  undue  influ- 
ence by  which  it  was  alleged  that  its  execution  had  been  pro- 
cured. Its  sole  effect  could  have  been  to  prejudice  the  witness 
in  the  opinion  of  the  jury. 

The  third  assignment  of  error  is  as  to  the  admission  in  evi- 
dence of  declarations  of  the  testator  not  cotemporaneous  with 
the  execution  of  the  will.  We  prefer  to  deal  with  this  subject 
when  we  come  to  the  consideration  of  the  instructions  given  and 
refused. 
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The  third,  fourth,  fifth  and  sixth  bills  of  exception  are  to 
the  admission  of  evidence  with  respect  to  the  pecuniary  condi- 
tion of  certain  of  the  defendants. 

We  think  the  evidence  admissible.  A  testator  might,  with 
great  propriety,  omit  a  child  from  participation  in  his  bounty 
upon  the  ground  that  his  pecuniary  condition  was  such  as  to 
render  any  addition  to  his  wealth  unnecessary;  and  while  we 
do  not  mean  to  say  that  a  testator  may  not,  with  entire  pro- 
priety, omit  a  child  from  participation  in  his  bounty  who  is 
in  need  of  assistance,  we  think  the  fact  is  one  which  may  be 
rightfully  considered  as  a  circumstance  in  determining  the 
validity  of  the  testamentary  disposition  of  property. 

The  fifth  assignment  of  error  is  with  respect  to  the  testimony 
of  a  witness,  Gustavus  A.  Paul,  whose  wife  was  a  sister  of  the 
propounder  of  the  will,  and  had  been  examined  as  a  witness  in 
behalf  of  the  will.  Counsel  for  contestants  were  permitted  to 
show  by  this  witness  that  he  had  been  divorced  from  his  wife 
on  the  ground  of  her  wilful  desertion.  This  tended  to  degrade 
her,  and  thereby  to  affect  her  credibility,  and  was  not  a  proper 
mode  of  impeaching  her  as  a  witness.  See  Uhl  v.  Com'th,  6 
Gratt.  700. 

At  the  conclusion  of  the  evidence,  the  plaintiff  asked  the  court 
to  give  the  jury  certain  instructions,  marked  "A". to  "J,"  in- 
clusive, and  the  defendants  asked  for  instructions  marked  13  to 
30,  both  inclusive;  and  thereupon  the  court  refused  to  give 
instructions  marked  "C,''  **E"  and  "H,''  and  gave  to  the  jury 
of  its  own  motion,  instructions  1  to  12  inclusive,  and  those 
ofl-ered  by  defendants  marked  13  to  30,  inclusive;  whereupon 
plaintiff  in  error  excepted  to  the  refusal  of  the  court  to  give  in- 
structions "C,"  '*E"  and  "H"  and  to  the  giving  by  the  court,  of 
its  own  motion  and.  at  the  request  of  defendants  in  error,  of 
instructions  marked  5,  6,  7,  9,  13,  14,  15,  16,  17,  18,  19,  20, 
21,  22,  23,  24,  25,  27,  28,  29  and  30. 

Instruction  C,  asked  for  by  plaintiff  in  error,  and  refused  by 
the  court,  is  as  follows:    ^'(a)   The  court  instructs  the  jury  that 
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the  burden  of  proving  that  James  A.  Wallen  was  of  sound  mind 
at  the  time  of  the  execution  of  the  paper  writing  herein  offered 
as  his  last  will  and  testament,  rests  upon  the  propounder,  Alice 
H.  Wallen ;  and  that  it  is  incumbent  upon  her  to  establish  that 
fact  by  a  preponderance  of  testimony,  (b)  The  court  instructs 
the  jury  that  undue  influence,  which  is  a  species  of  fraud,  must 
not  be  presumed,  but  must  be  clearly  and  strictly  proved ;  and 
that  the  burden  of  such  proof  rests  upon  the  contestants,  J.  H. 
Wallen  and  others;  and  that  it  is  incumbent  upon  them  to  es- 
tablish undue  influence  by  a  preponderance  of  testimony." 

In  lieu  of  the  first  branch  of  this  instruction,  the  court  gave 
instruction  No.  5,  which  is  as  follows :  "The  court  instructs  the 
jury  that  the  burden  of  proving  the  testamentary  capacity  of 
the  said  decedent,  James  A.  AVallen,  at  the  time  of  the  execu- 
tion  of  the  said  paper  writing,  rests  upon  the  propounder,  Alice 
n.  Wallen,  and  that  it  is  incumbent  upon  her  to  establish  this 
fact  to  their  satisfaction  by  clear  proof."  And  the  second 
clause  of  the  instruction  of  plaintiff  in  error  was  met  by  the 
court  by  giving  instruction  No.  7 :  **The  court  further  instructs 
the  jury  that  undue  influence  (which  is  a  species  of  fraud)  must 
not  be  presumed,  but  must  be  clearly  and  strictly  proved,  and 
the  burden  of  proving  it  rests  upon  those  who  allege  it ;  but,  if 
undue  influence  is  proved  by  evidence,  the  burden  of  repelling 
such  undue  influence  is  on  the  propounder,  Alice  H.  Wallen ;  in 
other  words,  the  burden  of  proof  in  this  case  lies  upon  said  pro- 
pounder to  satisfy  the  jury  by  evidence  that  the  paper  writins: 
propounded  is  the  last  will  of  a  free  and  capable  testator." 

The  first  clause  of  the  instruction  asked  for  by  plaintiff  in 
error  was  sufficientlv  liberal  to  the  defendants.  It  is  true  that 
the  propounders  of  a  will  have  the  burden  placed  upon  them  of 
proving  the  testamentary  capacity  of  the  decedent ;  but  when  a 
paper  writing  is  offered  to  a  probate  court,  and  it  is  shown  that 
the  formalities  required  by  the  statute  in  such  case  made  and 
provided  have  been  complied  with,  and  especially  where  it  ap- 
pears that  the  paper  is  wholly  in  the  handwriting  of  and  signed 
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by  the  testator — is  in  form  an  holograph  will — there  is  a  pre- 
sumption of  testamentary  capacity.  There  is,  indeed,  a  pre- 
simiption  in  favor  of  the  sanity  of  every  man  imtil  evidence 
that  he  is  of  unsound  mind  is  introduced ;  and  this  presumption 
applies  in  all  cases,  criminal  as  well  as  civil. 

So  it  was  held  in  Temple  v.  Temple,  1  Hen.  &  Munf.  476,  a 
case  decided  just  one  hundred  years  ago  and  never  since  que&H 
tioned,  that  "The  circumstance  that  a  writing,  exhibited  for 
probate  as  a  last  will  and  testament,  was  wholly  written  by  the 
testator  himself,  is  prima  facie  evidence  that  he  was  in  his 
senses  and  able  to  make  a  will  at  the  time  of  writing  the  same ; 
so  that  the  onus  probandi  to  repel  that  presimiption  lies  on  those 
who  wish  to  impugn  it;"  and  "proof  that  the  testator's  intel- 
lects were  greatly  impaired  by  the  use  of  opium  and  ardent 
spirits,  and  that,  in  consequence  thereof,  he  was  frequently  in- 
capable of  business,  is  not  sufficient  to  repel  the  presumption 
without  proof  that  such  was  his  condition  at  the  time  when  the 
writing  was  executed." 

It  is  axiomatic  in  law,  and  nowhere  more  firmly  held  than 
with  us,  that  fraud,  wheresoever  and  by  whomsoever  relie^l 
upon,  is  never  presumed,  but  must  be  clearly  proved;  and  this 
principle  is  correctly  stated  in  the  first  part  of  instruction  7. 
It  is  followed  up,  however,  by  the  statement  that  "if  undue  in- 
fluence is  proved  by  evidence,  the  burden  of  repelling  such  un- 
due influence  is  on  the  propoimder."  If  the  defendants  had  in- 
troduced evidence  sufficient  to  establish  imdue  influence  and  no 
evidence  had  been  introduced  to  the  contrary,  the  verdict  must 
have  been  against  the  will.  But  that  is  a  very  different  thing 
from  the  burden  of  proof.  That  burden  is  always  upon  him 
who  alleges  fraud.  In  the  case  supposed,  that  burden  wouH 
have  been  met  and  sustained,  and  to  conclude  that  instruction 
with  the  statement  that  "the  burden  of  proof  in  this  case  lies 
upon  said  propounder,  to  satisfy  the  jury  by  evidence  that  the 
paper  writing  propounded  is  the  last  will  of  a  free  and  capable 
testator,"  makes  the  instruction,  taken  as  a  whole,  misleading 
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and  erroneous,  because  it  leaves  upon  the  propounder  the  bur- 
den of  disproving  the  exercise  of  undue  influence  in  procuring 
the  execution  of  the  will. 

We  are  of  opinion  that  the  court  should  have  given  instruc- 
tion C  in  both  of  its  branches  as  asked  for  by  plaintiff  in  error, 
and  that,  as  applied  to  the  facts  of  this  case,  it  presents  the  law 
in  terms  as  favorable  as  contestants  could  have  expected. 

There  was,  perhaps,  no  occasion  to  give  instruction  26,  as  the 
proposition  presented  in  it  is  sufficiently  covered  by  other  in- 
structions ;  but  it  is  not  embraced  in  the  bills  of  exception,  and 
the  objection  to  it  made  in  the  petition  cannot  be  considered. 

Instruction  16  is  to  the  following  effect:  "The  jury  must 
consider  the  nature  and  character  of  the  will,  and  if  they  find 
from  the  evidence  that  it  is  contrary  to  natural  justice,  they 
shall  give  this  fact  such  consideration  as  they  may  deem  proper 
in  determining  the  question  of  the  testator's  capacity."  In 
other  words,  if  the  jury  should  be  of  opinion  that  natural  jus- 
tice required  that  the  testator  should  not  have  made  his  wife  the 
sole  legatee,  but  that  his  children  should  have  participated  in 
the  distribution  of  the  estate,  they  were  at  liberty,  for  that  cause 
alone,  to  declare  the  testator  wanting  in  testamentary  capacity 
and  to  hold  his  last  will  and  testament  a  nullity ;  which  would 
be  to  say  that  the  jury  were  at  liberty  to  make  a  will  in  accord- 
ance with  their  ideas  of  natural  justice. 

The  nature  and  character  of  a  will  may  be  considered  as  a 
circumstance,  along  with  all  other  circumstances,  affecting  the 
testamentary  capacity  of  the  testator  and  the  question  of  undu'» 
influence,  but  cannot  of  itself  be  sufficient  to  establish  the  want 
of  testamentary  capacity,  or  that  the  testator,  in  the  execution 
of  his  will,  was  controlled  by  undue  influence.  The  instruction, 
indeed,  is  plainly  at  war  with  other  instnietions  givTu  to  the 
jnry.    (See  instructions  G  and  J,  among  others.) 

^Tiat  has  been  said  with  reference  to  instruction  16  applies 
also  to  instruction  30. 

Instmction  E,  asked  for  by  plaintiff  in  error  and  n^fused  bv 
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►urt,  is  as  follows:  **The  court  instructs  the  jury  that  the 
nee  which  will  vitiate  a  will  must  amount  to  force  and 
on,  destroying  free  agency.  It  must  not  be  the  mere  de- 
f  gratifying  the  wishes  of  another;  that  would  be  a  very 
;  ground  in  favor  of  the  testamentary  act.  Further,  there 
be  proof  that  the  act  was  obtained  by  coercion  or  impor- 
^  which  could  not  be  resisted ;  that  it  was  done  merely  for 
ike  of  peace  so  that  the  motive  was  tantamount  to  force 
ear." 

at  instruction  is  supported  by  1  Williams  on  Ex'ors,  p. 
id  1  Johns  on  Wills,  p.  29,  was  approved  in  Parramore  v. 
r,  11  Gratt.  220,  239,  a  case  of  the  highest  authority,  and 
5  error  to  refuse  it. 

is  brings  us  to  the  consideration  of  instruction  H,  which 
efused  by  the  court.  The  court  was  asked  to  instruct  tb» 
^'That  while  declarations  of  a  testator  not  contcmporau- 
r  made  w^ith  the  execution  of  a  will,  are  relevant  evidence 
►w  the  feeling  or  affection  of  a  testator  towards  the  natural 
ciari(»s  of  his  bounty,  yet  they  are  not  admissible  to  es- 
h  the  substantive  fact  of  undue  influence." 
is  presents  for  consideration  an  interesting  question,  whicb 
affect  several  other  instructions  given,  and  we  shall  en- 
r  to  state  our  views  so  as  to  settle  the  law  upon  the  suV 
srithout  referring  to  each  particular  instruction,  and  thus 
nging  an  already  lengthy  opinion. 

e  declarations  of  a  testator,  although  not  made  contem- 
eously  with  the  execution  of  the  will,  are  admissible,  not 
as  showing  his  feeling  or  affection  towards  the  natural 
iciaries  of  his  bounty,  as  stated  in  the  instruction,  but  are 
'elevant  to  show  his  mental  condition  with  respect  to  his 
aentarv  capacity;  but  are  not  admissible  to  establish  the 
intive  fact  of  undue  influence. 

29  Am.  &  Eng.  Ency.  L.,  117,  it  is  staff  d  that  "Declara^ 
of  a  testator,  contemporaneous  with  the  execution  of  th'^ 
are  admissible  as  part  of  the  res  gestae  for  the  purpose  of 


Digitized  by 


Google 


Wallen  v.  Wallex,  107  Va.  131.  153 


Opinion. 


showing  the  existence  of  undue  influence.  But  declarations  of 
a  testator  not  contemporaneous  with  the  execution  of  the  will 
are  generally  held  not  admissible  to  establish  the  substantive 
fact  of  undue  influence,  since  they  are  mere  hearsay  evidence, 
which,  by  reason  of  the  death  of  the  testator,  can  never  be  ex- 
plained or  contradicted  by  him." 
In  Jackson  v.  Kniffin,  2  Johnson  (X.  Y.)  33,  3  Am.  Dec. 

■  390,  the  opinion  delivered  by  Judge  Thompson,  and  concurred 
in  by  Chief  Justice  Kent  and  Justice  Livingston,  says:  ''This 
vtiU  might  have  been  executed  under  circumstances  which  ought 
to  invalidate  it,  but  to  allow  it  to  be  impeached  by  parol  declara- 
tions of  the  testator  himself,  would,  in  my  judgment,  be  eluding 

,  the  statute,  and  an  infringement  upon  well  settled  and  estab- 
lished principles  of  law."  And  Judge  Livingston,  delivering  a 

.  separate  opinion,  uses  the  following  language:     "I  concur  in 

.  the  opinion  just  delivered,  though,  on  the  first  reading  of  this 
case,  my  impressions  were,  that  the  testator's  declarations,  made 

I  in  the  moment  of  expected  dissolution,  should  have  been  re- 
ceived, to  establish  the  duress  under  which  he  acted.     On  more 

I  raature  reflection,  I  am  satisfied  that  they  were  properly  rc- 

■  jected.    Besides  the  danger  of  tampering  with  a  person  who 
'.  may  be  known  to  have  made  his  will ;  of  fraud,  in  making  use 

■  of  some  loose  and  unguarded  expression  to  set  it  aside ;  and  of 
■'   P^dury,  in  fabricating  declarations,  which  may  never  have  been 
I   niade,  and  thus  revoking  a  will  by  parol,  the  right  of  cross- 
examination  is  invaluable,  and  not  to  be  broken  in  upon." 

;  In  Stevens  v.  Vandeve,  4  Wash.  (U.  S.  C.  C.)  262,  Mr.  Jus- 
tice Washington  states  the  law  as  follows:  ^Tho  declarations  of 
a  party  to  a  deed  or  will,  whether  prior  or  subsequent  to  its  ex- 
<^ntion,  are  nothing  more  than  hearsay  evidence;  and  nothing 
^nld  be  more  dangerous  than  the  admission  of  it,  either  to 
control  the  construction  of  the  instrument,  or  to  support  or 
destroy  its  validity.  If  the  evidence  is  offered  in  support  of 
the  instrument,  it  could  only  have  that  effect  upon  the  supposi- 
tion of  a  uniform  consistency  of  those  declarations,  not  only 
Vol.  cvn— 20 
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ith  the  instrument  itself,  but  with  the  secret  intentions  of  the 
arty,  at  all  times  after  those  declarations  were  made;  and  yet 
[)w  unsafe  a  criterion  would  this  be,  when  most  men  will  ac- 
aowledge  the  frequent  changes  of  their  intentions  respecting 
le  disposition  of  their  property  by  will,  before  they  have  cora- 
itted  them  to  writing.  The  uniform  consistency  of  thoa- 
sclarations  is  the  chief  ground  upon  which  the  whole  argument 
I  favor  of  the  evidence  is  rested;  and  yet,  if  the  evidence  be 
imitted  at  all,  the  plaintiffs  would  be  at  full  liberty  to  prove 
[)posing  declarations  of  the  testator  at  other  times ;  and  thus  a 
3or  would  be  open  to  an  inquiry  in  no  respect  pertinent  to  the 
a  in  subject  of  investigation,  but  mischievously  calculated  to 
?rplex  and  to  mislead  the  jury.  That  such  evidence  has  some 
mes  bc»en  given,  is  proved  by  many  of  the  cases  read  by  the 
?fendant's  counsel;  but  it  would  be  very  unsafe  to  consider 
lose  instances  as  laying  down  a  rule  of  law,  since,  in  none  of 
lem,  was  an  objection  made  to  the  admission  of  the  evidence, 
\  as  to  submit  its  competency  to  judicial  inquiry  and  decisions, 
he  general  rule  of  law  is  against  the  evidence,  and  no  case  has 
as  been  cited  showing  an  exception  to  it,  unless,  when  it  was 
flfered  to  repel  a  charge  of  fraud  or  circumvention  of  the  dc- 
iaee  in  obtaining  the  will." 

In  Waiorman  v.  Whitney,  11  X.  Y.  (1  Kernan)  157,  62 
ra.  Dec.  71,  the  syllabus  states  that  where  the  will  is  resisted 
1  the  ground  that  the  testator  was  not  of  sound  mind,  or  that 

was  procured  by  undue  influence  which  involves  his  mental 
)ndition  at  the  time  it  was  executed,  his  subsequent  state- 
ents,  touching  the  disposition  of  his  property  and  inconsistent 
ith  the  will,  in  connection  with  other  evidence  tending  to  prove 
want  of  mental  capacity,  are  competent ;  that  on  these  issues 
is  declarations,  made  before  the  will  was  executed,  are  evi- 
•nce  under  the  same  restrictions  and  for  the  same  purpose; 
lat  such  prior  or  subsequent  declarations  are  competent  evi- 
nce on  these  quc^stions,  only  as  tending  to  prove  the  testator's 
ental  condition  when  the  will  was  executc^d ;  but  when,  from 
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the  remote  period  at  which  the  declarations  were  made,  or  other 
cause,  they  do  not  legitimately  bear  upon  the  state  of  the  testa- 
tor's mind  when  the  will  was  made,  they  should  be  excluded. 
These  conclusions  were  reached  after  an  examination  of  a  great 
many  English  and  American  cases.  The  principle  established 
seems  to  be  that  the  declarations  of  the  testator  are  admissible 
to  show  his  mental  condition  or  capacity,  as  well  as  his  feelings 
or  affections,  but  are  inadmissible  as  proof  of  the  substantive 
fact  of  undue  influence. 

The  very  recent  case  of  Throckmorton  v.  Holt,  180  U.  S. 
552,  45  L.  Ed.  663,  21  Sup.  Ct.  474,  contains  a  fuller  view  of 
the   authorities    bearing   upon  the    subject.     The   court    said: 
"After  much  reflection  upon  the  subject,  we  are  inclined  to  the 
opLnion  that,  not  only  is  the  weight  of  authority  with  the  cases 
which  exclude  the  evidence,  both  before  and  after  the  execution, 
but  the  principles  upon  which  our  law  of  evidence  is  founded, 
necessitates  that  exclusion.     The  declarations  are  purely  hear- 
say, being  merely  unsworn  declarations,  and,  when  no  part  of 
the  res  gestae,  are  not  within  any  of  the  recognized  exceptions, 
admitting  evidence  of  that  kind.     Although,   in  "some  of  the 
cases,  the  remark  is  made  that  declarations  are  admissible  which 
tend  to  show  the  state  of  the  affections  of  the  deceased  as  a  men- 
tal condition,  yet  they  are  generally  stated  in  cases  where  the 
mental  capacity  of  the  deceased  is  the  subject  of  the  inquiry, 
and  in  those  cases,  his  declarations  on  that  subject  are  just  as 
likely  to  aid  in  answering  the  question  as  to  mental  capacity 
as  those  upon  any  other  subject.     But,  if  the  matter  in  issue  be 
not  the  mental  capacity  of  the    deceased,  then    such    imswom 
declarations,  as  indicative  of  the  state  of  his  affections,  are  no 
inore  admissible  than  would  be  his  unsworn  declarations  as  to 
any  other  fact. 

**TVTien  they  are  not  part  of  the  res  gestae,  declarations  of 
this  nature  are  excluded  because  they  are  unsworn,  being  hear- 
say only,  and  where  they  are  claimed  to  be  admissible,  on  the 
?i^nnd  that  thev  are  said  to  indicate  the  condition  of  mind  of 
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I  deceased  with  regard  to  his  affections,  they  are  still  un- 
)rn  declarations,  and  they  cannot  be  admitted  if  other  un- 
)rn  declarations  are  excluded.  In  other  words,  there  is  no 
>iind  for  an  exception  in  favor  of  the  admissibility  of  declara- 
ns  of  a  deceased  person  as  to  the  state  of  his  affections,  when 
I  mental  or  testamentary  capacity  of  the  deceased  is  not  in 
lie.  When  such  an  issue  is  made,  it  is  one  which  relates  to  a 
te  of  mind  which  was  involuntary,  and  over  which  the  de 
Lsed  had  not  the  control  of  the  sane  individual,  and  hi? 
jlarations  are  admitted,  not  as  any  evidence  of  their  truth, 
:  only  because  he  made  them,  and  that  is  an  original  fact 
m  which,  among  others,  light  is  sought  to  be  reflected  upon 
I  main  issue  of  testamentary  capacity.  The  truth  or  falsity 
Buch  declarations  is  not  important  upon  such  an  issue  (unles> 
it,  for  the  purpose  of  showing  delusion,  it  may  be  necessan 
give  evidence  of  their  falsity),  but  the  mere  fact  that  they 
re  uttered,  may  be  most  material  evidence  upon  that  issue, 
e  declarations  of  a  sane  man  are  under  his  control,  and  they 
y  or  may  not  reflect  his  true  feelings,  while  the  utterance^ 
the  man  whose  mind  is  impaired  from  disease  or  old  age  an* 
;  the  result  of  reflection  and  judgment,  but  spontaneous  out- 
jrings,  arising  from  mental  weakness  or  derangement.  The- 
Terence  between  the  two,  both  as  to  the  manner  and  subject 
the  declarations,  might  be  obvious.  It  is  quite  apparent. 
Tefore,  that  declarations  of  the  deceased  are  properly  n^- 
ved  upon  the  question  of  his  state  of  mind,  whether  mentally 
ong  and  capable,  or  weak  and  incapable,  and  that,  from  al! 
)  testimony,  including  his  declarations,  his  mental  capacity 
1  probably  be  determined  with  considerable  accuracy, 
bether  the  utterances  are  true  or  false,  cannot  be  determines! 
>m  their  mere  statement,  and  they  are  without  value  as  proof 
their  truth,  whether. made  by  the  sane  or  insane,  because  they 
?,  in  either  case,  unsworn  declarations." 
In  Shatter  v.  Bumstead,  99  Mass.  112,  it  is  said:  "Inten- 
n,  purpose,  mental  peculiarity  and  condition  are  mainly  as- 
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certainable  through  the  medium  offorded  by  the  power  of 
language.  Statements  and  declarations,  when  the  state  of  the 
mind  is  the  fact  to  be  shown,  are,  therefore,  received  as  mental 
acts  or  conduct.  The  truth  or  falsity  of  the  statement  is  of  no 
consequence." 

In  Gibson  v.  Gibson,  24  Mo.  227,  it  is  said  that  declarations 
of  the  testator  were  admitted,  when  it  was  proposed  to  show 
the  condition  of  the  testator's  mind,  or  to  show  the  state  of  his 
affections,  but  never  as  a  mere  narrative  of  facts. 

We  are  of  opinion,  therefore,  that  declarations  of  the  testa- 
tor, not  made  contemporaneously  with  the  execution  of  his  will, 
are  relevant  evidence,  to  show  his  feelings  and  aflfections  towards 
the  natural  objects  of  his  bounty,  his  mental  condition  as  re- 
i    fleeting  upon  his  testamentary  capacity,  but  are  not  admissible 
■    to  establish  the  substantive  fact  of  undue  influence, 
j       There  are  many  other  instructions  to  which  objection  was 
\    taken.    Some  of  them  are  unnecessary,  as  being  merely  itera- 
I    tions  of  propositions  of  law  already  sufficiently  presented;  some 
j    of  them  are  objectionable,  as  giving  undue  prominence  to  parti- 
i     cular  facts.     But  we  think  we  have  said  enough  to  indicate  our 
\    view  of  the  law. 

\  We  again  call  attention  to  what  this  court  has  said  on  more 
than  one  occasion,  with  respect  to  the  danger  of  multiplying 
;  instructions.  Every  instruction  unnecessarily  given,  increases 
f  the  chances  of  reversal.  Thirty  instructions  were  given  in  this 
i  <^a8e,  when,  as  it  seems  to  us,  a  few  elementary  principles  of 
J     iaw,  thoroughly  established  by  the  decisions  of  this  court,  would 

(have  been  sufficient  to  guide  the  jury  to  a  correct  conclusion. 
We  are  of  opinion  that  the  order  of  the  chancery  court  should 
be  reversed,  the  verdict  set  aside,  and  the  case  remanded  for 
a  trial  de  novo. 

Reversed, 
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rjsTTEE^s  Administrator  v.  Chesapeake  &  Ohio  Ra^ilway 
Company. 

June  13,  1907. 

Eminent  Domain — Just  Compensation — Market  Value — Loss  of  Profit. — 
Where  the  whole  property  is  taken  in  condemnation  proceedings 
under  constitutional  and  statutory  provisions  declaring  that  private 
property  shall  not  be  taken  for  a  public  use  without  just  compensa- 
tion, the  "just  compensation"  contemplated  is  the  market  value  of 
the  property  in  view  of  any  purpose  to  which  it  is  adapted.  The 
full  and  perfect  equivalent  for  the  property  taken  is  what  the  law 
contemplates  as  the  market  value  thereof.  Loss  of  profits  in  a 
business  destroyed  or  damaged  is  not  an  element  for  consideration 
in  determining  the  market  value  of  the  property  taken,  though  the 
profits  earned  in  a  business  conducted  on  said  property  are  proper 
to  be  considered  in  determining  the  market  value  of  the  property 
taken. 

Eminent  Domain — Finding  of  Commissioners — Weight — Testimony  of 
Commissioners. — The  finding  of  the  comissioners  in  condemnation 
proceedings  is  entitled  to  great  weight,  and  is  not  to  be  disturbed 
unless  shown  to  be  erroneous  by  clear  proof.  Great  weight  is  at- 
tached to  the  view.  The  commissioners  see  the  land  and  can  judge 
of  its  value  themselves,  and  are  also  thereby  better  enabled  to  apply 
the  evidence  produced  before  them  to  the  subject  of  controversj*,  and 
to  determine  the  weight  to  be  given  to  its  several  parts.  This  rule 
is  not  to  be  disregarded  or  affected  by  the  mere  fa^t  the  evidence 
relied  on  to  overthrow  the  finding  consists  in  part  of  the  testimony 
of  the  commissioners  themselves,  given  five  years  after  making  their 
report,  which  they  say  was  made  in  strict  conformity  to  the  in- 
structions of  the  court.  After  a  long  lapse  of  time,  the  removal  of 
buildings  and  a  complete  change  in  the  condition  of  the  property, 
and  when  recollection  of  the  matter  has  become  vague  and  uncer- 
tain, the  findings  of  commissioners,  made  in  pursuance  of  proper 
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instructions  from  the  court,  as  to  the  elements  of  damages  to  be 
considered,  and  supported  by  the  evidence  of  a  number  of  witnesses 
of  intelligence  and  experience,  will  not  be  set  aside  as  excessive, 
although  the  commissioners,  aided  by  memoranda,  furnished  by  one 
of  them,  state  that  $5,000  of  the  $22,900  allowed  by  them  was  "for 
taking  a  man's  business  away  from  him." 

Error  to  a  judgment  of  the  Hustings  Court  of  the  city  of 
Richmond,  in  a  condemnation  proceeding,  wherein  the  Chesa- 
pt  ak^  &  Ohio  Railway  Co.  was  the  plaintiff,  and  C.  E.  Hunter's 
Administrator  and  heirs  were  the  defendants.  To  a  judgment 
allowing  the  defendants  less  damages  than  were  reported  in 
their  favor  by  the  commissioners,  Hunter's  Administrator  as- 
signs error. 

Reversed. 

The  trial  court  incorporated  in  its  order  of  May  7,  1900,  the 
following  instructions,  to-wit: 

'"The  commissioners,  acting  under  this  order,  are  to  inquire 
and  ascertain  what  is  just  compensation  to  the  owner  of  the 
property,  C.  E.  Hunter,  that  is  to  say,  its  fair  cash  market 
value,  and  in  making  up  their  award,  they  are  to  consider : 

"(1)  The  fact  that  this  is  an  old  and  established  place  of 
business,  where  a  large  and  profitable  business  was  transacted 
f')r  more  than  half  a  century. 

'*(2)  They  are  to  consider  that  this  building  was  erected, 
and  is  adapted  especially  for  the  purposes  for  which  it  is  used. 

'*(3)  That  this  stand  is  so  arranged  as  to  give  peculiar  fa- 
cilities for  receiving  and  handling  heavy  machinery  and  agri- 
cultural implements,  owing  to  the  peculiar  formation  of  the 
alley. 

"(4)  They  are  to  consider  the  nearness  to  railroad  depots 
and  wharves. 

"(5)  They  are  to  consider  the  expense  of  moving  the  large 
stock  of  goods  carried  by  Mr.  Hunter. 

"(6)  They  are  to  consider  that  Mr.  Hunter  is  entitled  to  just 
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npensatioii  for  his  property.  He  is  entitled  to  its  full  equivir 
it,  and  the  value  of  the  property  in  this  case  should  be  dete^ 
ned  by  its  productiveness,  the  profit  which  its  use  brings  to 
3  owner;  but  the  Commissioners  are  not  to  consider  tin 
otits  of  the  business  conducted  by  the  defendant,  except  in 
far  as  they  go  toward  showing  that  the  defendant  carried  on 
large  and  lucrative  business. 

^^(7)  They  are  to  consider  the  adaptability  .of  this  property 
p  railroad  purposes,  having  reference  to  the  topography  of  the 
y  and  any  other  use  to  which  this  property  is  plainly 
aptcd.'' 

'*Thc  following  is  a  copy  of  instructions  to  guide  eomniis- 
mers  offered  by  counsel  for  Hunter,  and  accepted  by  the 
urt,  on  May  7,  1900. 

^^Mr,  Hunter  is  entitled  to  just  comjx^nsation  for  his  prop- 
ty.  He  is  entitled  to  its  full  equivalent,  and  the  value  of  the 
operty  in  this  case  should  be  determined  by  its  productive! 
ss,  the  profit  which  its  use  brings  to  the  owner;  but  the  com- 
issioners  are  not  to  consider  the  profits  of  the  business  con- 
icted  by  the  defendant,  except  in  so  far  as  they  go  toward.^ 
owing  that  the  defendant  carried  on  a  large  and  lucrative 
isiness. 

.1.  W,  Patterson  and  George  R.  Fitzhugh,  for  the  plaintiff 
error. 

Henry  C.  WicJcham  and  Henry  Taylor,  Jr.,  for  the  defendant 
error. 

Cardwell,  J.,  delivered  the  opinion  of  the  Court. 

This  writ  of  error  is  to  a  final  judgment  of  the  Hustings 
Durt  f'f  the  city  of  Kichmond,  in  a  proceeding  instituted  bv 
le  defendant  in  error,  The  Chesapeake  and  Ohio  Railwaj 
ompany,  against  plaintiff  in  error's  intestate,  C.  E.  Hunter 
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to  acquire  title,  by  condemuation,  to  a  certain  parcel  of  real 
e:?taie  situated  on  Main  Street,  between  15th  and  17th  Streets, 
iii  the  city  of  Richmond,  owned  by  Hunter,  and  upon  which, 
for  many  years  prior,  a  large  and  profitable  business  had  been 
conducted  in  receiving,  handling  and  selling  heavy  machinery, 
agricultural  implements,  etc.,  the  premises  being  peculiarly 
adapted,  by  reason  of  location  and  otherwise,  to  the  purposes 
for  which  they  had  been  used. 

The  whole  of  the  premises  being  considered  necessary,  and 
therefore  demanded,  for  the  purposes  of  the  railway  company, 
commissioners,  as  provided  by  statute,  were  appointed  to  view 
the  property,  and,  upon  hearing  such  proper  evidence  as  either 
party  might  offer,  to  report  what  would  be  a  just  compensation 
to  Hunter.  These  commissioners  filed  their  report  on  the  28th 
of  October,  1899,  ascertaining  the  compensation  to  be  paid 
Hunter  at  $16,000,  but,  upon  exceptions  taken  by  Hunter,  the 
court,  by  its  order  entered  April  30,  1900,  set  aside  the  award, 
and,  by  a  further  order,  entered  May  7,  1900,  new  commis- 
sioners were  appointed,  the  court  giving  to  them  minute  in- 
structions, in  writing,  to  guide  them  in  the  discharge  of  their 
duti^.  To  the  giving  of  these  instructions,  defendant  in  error 
objected,  and  tendered  another  instruction  in  lieu  thereof,  which 
was  refused- 
Three  of  these  new  commissioners  acted,  and  filed,  on  the 
22nd  day  of  May,  1900,  their  award,  ascertaining  that  a  just 
compensation  for  Hunter,  for  the  property  in  question,  would 
be  the  sum  of  $22,900,  and  stating  that,  as  the  whole  of  the 
property  was  required  for  the  purposes  of  the  defendant  in 
error,  there  was  no  question  of  damages  as  to  residue  of  the 
tract,  etc.  To  this  report,  the  defendant  in  error  excepted  on 
four  grounds,  stated  in  writing,  and  moved  that  the  report  be 
■  set  aside. 

After  the  filing  of  this  report,  Hunter  departed  this  life,  and 
his  death  bein^  suggested,  the  court,  by  its  order  entered  on 
,fl\ei>6tli  day  of  Jnly,  1900,  made  plaintiff  in  error,  St.  George 
Vol..  evil— 21 
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R.  Fitzhiigh,  administrator  of  Hunter,  deceased,  and  Hunters 
widow  and  children,  parties  defendant  to  these  proceedings,  and 
directed  that  they  thereafter  proceed  in  the  name  of  these  d^ 
fendants.    ■ 

No  action  was  taken  on  the  report  of  the  commissioners  bea^ 
ing  date  May  22,  1900,  until  March  22,  1905,  when  defendant 
in  error  introduced  the  three  conmissioners,  who  made  the  re- 
port and  examined  them  as  to  how  they  arrived  at  the  amount 
awarded  Hunter.  They  had  not  furnished  the  court  any  infor- 
mation as  to  how  they  arrived  at  the  amount  awarded,  and  when 
examined  as  witnesses,  about  five  years  afterwards,  it  appears 
from  their  testimony  that,  while  they  could  not,  with  anv 
degree  of  certainty,  give  the  grounds  of  the  award  made,  they 
wore  positive  that  they  had  followed  the  minute  instructions  of 
the  court  as  they  were  understood  at  the  time.  Testifying  from 
memory,  aided  only  by  some  loose  memoranda  kept,  they 
further  say  in  effect,  that,  in  making  up  the  amount  of  the 
award  of  $22,900,  the  sum  of  $5,000  was  included  for  injury  to 
the  business  of  Hunter.  In  other  words,  according  to  their 
memory  as  to  what  occurred  five  years  before,  $5,000  wa^ 
allowed  for  damage,  interruption,  etc.,  of  Hunter's  business, 
i,  e.,  for  ^''taking  a  man's  business  away  from  him."  When- 
upon  the  court  entered  its  order,  to  which  this  writ  of  ermr 
was  awarded,  reducing  the  amount  of  the  award  from  $22,900 
to  $17,900. 

The  ruling  of  the  court,  setting  aside  the  award  of  the  first 
commissioners,  was  assigned  by  coimsel  for  defendant  in  err^^r 
as  cross-error  under  Rule  IX  of  this  court,  but  the  assignmenr 
was  waived,  as  the  evidence  upon  which  the  award  was  made 
is  not  properly  a  part  of  the  record  brought  before  us. 

The  first  question  for  our  determination  is.  What  was  the 
true  rule,  under  the  constitutional  and  statutory  inhibition,  that 
private  property  shall  not  be  taken  for  public  uses  without  ju-t 
compensation,  governing  in  ascertaining  the  damages  to  Hunter 
when  his  property  was  taken  ? 
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It  is  most  earnestly  and  ingeniously  argued  by  counsel  for 
plaintiff  in  error,  that  as  the  Constitution  forbade  the  taking 
of  any  private  property  whatever,  without  just  compensation 
being  made  to  the  owner  thereof,  in  construing  our  statute  in 
relation  to  the  exercise  of  the  power  of  eminent  domain  by  a 
private  corporation,  the  court  should  give  to  the  language  em- 
ployed in  the  Constitution  and  the  statute,  a  meaning  suflS- 
ciently  broad  to  enable  the  owner  of  property  to  demand  and 
receive  just  compensation  for  not  only  the  property  taken,  but 
for  any  property  rights  sacrificed  or  impaired  by  the  taking, 
which  would  include  injury  to  the  business  theretofore  con- 
ducted on  the  property,  and  the  consequential  costs  incurred  in 
changing  the  locality  of  the  business.  In  other  words,  the  busi- 
ness conducted  by  Hunter  on  the  property  taken,  was  a  prop- 
erty right — ^private  property — coming  within  the  protection 
afforded  by  the  Constitution  and  the  statute,  which  could  not 
be  interrupted  or  damaged  without  jitst  compensation. 

Of  the  numerous  decisions  of  other  States  cited  in  the  petition 
for  this  writ  of  error,  we  need  only  say  that  they  do  not  sup- 
port the  contention  of  counsel  when  the  whole  of  the  decision  is 
read,  or  else  were  rendered  under  constitutions  and  statutes  dif- 
ferent from  the  constitution  and  statutes  controlling  in  the 
decision  of  this  case,  or  are  cases  where  part  of  a  tract  was; 
taken  and  damage  to  the  residue  was  the  point  considered,  or 
cases  of  temporary  suspension  of  business,  where  the  loss  was 
capable  of  being  estimated.  It  is  a  matter  of  course  that,  where 
the  constitution  and  statute  of  a  state  provide,  not  only  for 
just  compensation  for  property  taken,  but  for  all  damages  that 
the  owner  may  suffer  by  reason  of  the  taking,  the  rule  gov- 
erning in  ascertaining  the  amount  of  danaages  to  be  awarded 
the  owner,  would  be  very  different  from  the  rule  so  long  estab- 
lished in  this  State,  and  followed  by  the  lower  court  in  this 
case,  where  the  whole  property  is  taken  and  no  question  arises 
as  to  damages  beyond  the  fair  market  value  of  the  property. 
In  a  note  to  Hamilton  v.  Pittsburg  £c.  R,  Co.,  51  L.  E.  A. 


Digitized  by 


Google 


16i  Hunter  v.  Cues.  &  O.  E.  Co.,  107  Va.  158. 

Opinion. 

330,  reviewing  the  decisions  of  other  states  on  the  subject,  it 
is  said:  *'Some  of  the  cases  have  permitted  evidence  of  and 
recovery  for  profits  lost  by  the  suspension  of  business,  where 
it  has  to  be  moved  during  the  time  required  for  obtaining  an- 
other situation  and  for  moving.  This  allowance  is  based  upon 
the  theory  that,  as  the  loss  of  profits  from  the  suspension  of 
business  while  moving  would  enter  into  the  consideration  of  the 
price  to  be  charged  by  an  owner  voluntarily  selling,  it  should  be 
considered  in  determining  the  market  value  in  case  of  a  com- 
pulsory sale  under  eminent  domain  proceedings.'' 

Those  cases  are  authority  for  the  proposition  that,  where 
property  is  taken  for  a  public  use,  requiring  a  removal  of  a 
business  conducted  on  it  theretofore,  the  owner,  apart  from  the 
value  of  his  property  taken,  the  expenses  incurred  in  moving, 
etc.,  is  entitled  to  recover  for  loss  of  profits  from  the  suspension 
of  business  while  moving ;  but  this  rule  of  law  finds  no  sanction 
in  our  own  decisions,  nor  is  it  regarded  as  the  established  rule 
by  the  weight  of  authority  in  this  country. 

We  are  called  upon  also  to  consider  a  line  of  decided  cases 
supporting  the  proposition,  that  the  owner  of  property  is  entitled 
by  law  to  the  undisturbed  and  exclusive  enjoyment  of  his  estate, 
and  to  keep  out  all  trespassers,  this  being  a  part  of  his  property 
in  his  estate;  but  clearly  they  do  not  apply,  as  defendant  in 
error  was  in  no  sense  a  trespasser  upon  the  property  of  Hunter 
or  his  property  rights,  when  proceeding,  by  authority  of  law,  to 
acquire  title  to  his  property  by  condemnation  for  a  public  use. 

Citation  of  another  line  of  cases  is  also  made  in  support  of 
the  contention,  that  the  quiet  use  and  enjoyment  of  property  is 
to  be  separated  and  distinguished  from  the  property  itself,  so 
as  to  entitle  the  owner  to  just  compensation  for  both,  when  the 
property  is  taken  in  the  exercise  of  the  power  of  eminent 
domain;  but,  again,  we  have  to  say  that  these  cases  do  not 
apply  to  this  case.  The  leading  case  in  that  line  of  cases  is 
B.  &  P.  7?.  Co.  v.  First  Bap.  Church,  108  U.  S.  331,  27  L.  Ed. 
739,  2  Sup.  Ct.  719.     In  that  case,  the  judgment  of  the  lower 
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court,  in  favor  of  the  church,  was  upheld,  on  the  ground  that 
the  engine-house  and  repair  shop,  as  they  were  conducted  by 
the  railroad  company,  were  a  nuisance  in  every  sense  of  the 
term,  and  for  the  annoyance  and  discomfort  of  the  congregation 
in  the  enjoyment  of  their  church  edifice  for  religious  exercises, 
prayer  and  worship,  courts  of  law  would  afford  redress  by  giv- 
ing damages  against  the  wrong-doer,  and  when  the  causes  of 
annoyance  and  discomfort  are  continuous,  courts  of  equity 
would  interfere  and  restrain  the  nuisance.  That  is  by  no  means 
the  case  we  have  before  us. 

With  respect  to  our  own  decisions,  we  are  told  in  the  argu- 
ment, that,  while  the  measure  of  damages  in  many  eases  may  be 
the  market  value  of  the  property  condemned,  in  ascertaining 
that  value  it  is  competent  to  prove  any  use,  the  highest  and  best 
use,  for  which  it  is  adapted;  but  the  most  enlightened  courts 
hare  never  held  that  the  market  value  is  the  only  standard,  and 
that  cases  may  not,  and  do  not,  arise  where  a  proper  observance 
of  the  constitutional  provision,  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensation,  may  require 
the  award  of  damages  actually  sustained,  other  than  those 
measured  by  the  market  value  of  the  property  taken. 

By  an  unbroken  line  of  decisions  of  this  court,  in  harmony 
with  the  text-writers  and  the  decisions  of  other  States  having  a 
constitutional  provision  similar  to  our  own,  the  rule  governinsc 
in  ascertaining  the  damages  to  the  owner  of  property  taken,  as 
in  this  case,  is,  that  he  shall  be  paid  the  fair  market  value  of 
the  property  at  the  time  of  its  taking;  but  no  effort  has  ever 
been  made  to  fix  beforehand  all  of  the  things  which  may  go  to 
make  up  the  market  value  of  property,  while  it  has  not  been 
80  difficult  to  say  that  a  particular  element  of  damage  or  loss 
does  not  enter  into  the  market  value,  and  should  not  be  included. 
In  other  words,  what  elements  properly  enter  into  consideration 
in  determining  the  market  value  of  property  is  necessarily  an 
open  question  in  every  case  of  this  character;  but  it  is  not 
^iw«*sary  to  consider  that  question  at  length  in  this  case. 
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The  authorities  agree  that  loss  of  profits  in  a  business  de 
royed  or  damaged,^  where  property  is  taken  in  the  exercise  of 
le  power  of  eminent  domain,  is  not  an  element  for  considera- 
3n  in  determining  the  market  value,  because  a  matter  of 
peculation  and  conjecture,  while  the  profits  earned  in  a  busi- 
?ss  conducted  on  the  property  taken  are  proper  to  be  consid- 
ed  in  determining  the  market  value  of  the  property.  If  "the 
•St  of  reproduction,  is  the  very  lowest  amount  which  should  be 
varded  a  person  whose  business  is  taken  away  from  him  by 
e  strong  arm  of  the  law,"  and  this  amount  should  be  increased 
r  other  considerations,  such  as  the  disturbance  of  business,  in- 
dontal  expense  in  storing  merchandise,  etc.,  as  is  contended 
r  the  learned  counsel  for  plaintiff  in  error,  the  question  natur- 
ly  presents  itself.  Why  did  not  the  f\*amers  of  our  constitii- 
onal  and  statutory  provisions  against  taking  private  property 
•r  public  use,  without  just  compensation,  so  declare  ? 

TTow  far  the  reasoning  in  support  of  the  view  contended  for 
:  counsel  would  control,  where  only  a  part  of  the  owner's  projh 
ty  is  taken,  and  the  damage  to  the  residue  is  also  to  be  ascer- 
ined  and  paid  him,  or  where,  as  under  our  present  Constitu- 
on,  it  is  provided  that  private  property  shall  not  be  taken  or 
imaged  without  just  compensation,  we  are  not  called  upon  t^-* 
insider,  as  the  rights  of  Hunter  are  fixed  by  the  provisions  of 
ir  old  Constitution,  which  was  superseded  by  the  new  on 
ily  10,  1902. 

Counsel  would  have  us  disregard  the  decisions  of  this  court 
id  follow  the  reasoning  of  other  State  courts,  conflicting 
ore  or  less  with  our  own  decisions,  upholding  the  rule  that  the 
arket  value  of  property  taken,  as  in  this  case,  is  the  guide  in 
certaining  the  just  compensation  to  be  paid  the  owner;  but. 

we  have  said,  we  are  unable  to  find  that  our  decisions  are  ont 

harmony  with  the  great  weight  of  authority  in  this  country. 

In  Richmond  d'c,  R.  Co,  v.  Chamhlin  c6  Scott,  100  Va.  401, 
[  S.  E.  750,  it  is  said :  "In  determining  the  value  of  land  ap- 
opriated  for  public  purposes,  the  enquiry  must  be.  What  i« 
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the  property  worth  in  the  market  for  its  availability  for  valuable 
uses,  both  now  and  in  the  future  f  *  *  *  The  authorities  we  have 
eiied  from  the  adjudicated  eases  and  te:^t-writers,  seem  to  us, 
Piifficient  to  justify  the  commissioners  in  taking  into  considera- 
tii>u  the  use  to  which  the  property  has  been  devoted  by  Cham- 
blin  k  Scott  as  an  element  entering  into  their  estimate  of  its 
market  value."  But  it  was  there  also  held,  that  "damage  to 
trade  or  business  is  generally  too  remote  to  be  a  subject  of 
damages. '* 

With  reference  to  that  case,  counsel  point  to  the  fact  that 
only  a  text-writer  and  an  encyclopedia  are  cited  in  support  of 
the  last  proposition,  but  fail  to  point  out  wherein  the  decision 
iti^c^lf  is  out  of  harmony  with  the  long  line  of  di'cisions  by  this 
i'f^urt.  to  which  it  belongs. 

In  Richmond  £  P.  E.  Co.  v.  Seaboard  £c.,  Co.,  103  Va.  399, 
49  S  E.  .512,  the  opinion  ?ays:  "It  is  the  present  actual  value  of 
th(*  land,  with  all  its  adaptations  to  gen.eral  and  special  uses 
"^  *  *  that  is  to  be  considered."  And,  again,  quoting  from  Lewis 
(m  Eminent  Domain,  "The  conclusion  from  the  authorities  and 
reason  of  the  matter,  seems  to  be  that  witnesses  should  not  be 
allowed  to  give  their  opinion  as  to  the  value  of  property  for  a 
particular  purpose,  but  should  state  its  market  value  in  view 
"1  any  purpose  to  which  it  is  adapted.  *  *  *  But,  when  all  the 
factors  and  circumstances  have  been  shown,  the  question  at 
lar^t  is,  What  is  it  worth  in  the  market  V 

Without  attempting  to  review  the  authorities  further,  the 
established  rule  of  this  court,  recognized  and  approved  by  text- 
writers  and  by  the  Supreme  Court  of  the  United  States,  is, 
that  the  full  and  perfect  equivalent  for  the  property  taken  in 
proceedings  of  this  character  is  what  the  law  ccmtemplates  as 
the  market  value  thereof,  and  no  sufficient  reason  or  authority 
IS  hrought  to  our  attention  which  would  justify  us  in  departing 
from  that  established  rule  in  this  case. 

It  remains,  however,  to  be  determined  whether  or  not  the 
conrt  below  erred  in  holding  that  $5,000  of  the  award  made 
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Hunter  was  for  damage  to  his  business,  and  properly  struck 
It  amount  out  of  the  award. 

The  undisputed  facts  are,  that  the  property  taken  was  erected 
•  the  identical  business  which  Hunter  was  conducting  at  the 
ae;  that  the  proj^erty  had  been  devoted  to  that  business  for 
)re  than  forty  years ;  that  Hunter  had  conducted  the  business 
that  stand  since  January,  1891;  that  the  building  was  large, 
ong  and  thoroughly  adapted  to  storing  and  handling  heavy 
ichinery,  such  as  farming  implements,  wagons,  etc.,  which 
LS  the  business  being  conducted  by  Hunter;  that  the  allev- 
ly  afforded  facilities  for  receiving  and  shipping  stock  which 
Lild  scarcely  be  duplicated  in  the  city  of  Richmond;  and  that 
?  annual  profits  of  Hunter's  business  conducted  on  the  prop- 
ty  had  been  from  $4,300  to  $4,500  until  1899,  when  the  an- 
al profitJ^  were  $6,000,  and  there  had  been  a  steady  growth  in 
p  business.  A  number  of  leading  business  men,  speaking 
)m  experience,  testified  that  no  amount  less  than  $25,000 
)uld  compensate  Hunter  for  having  his  property  taken  from 
tn,  and  some  of  them  say  that  they,  if  in  Himter's  place,  would 
t  part  with  the  property  for  $25,000,  and  still  others  fix  the 
lue  of  the  property  at  more  than  that  amoimt.  In  other 
)rds,  they  regarded  the  property,  by  reason  of  the  uses  made 

it,  its  convenience  and  advantages,  and  yielding  a  profit 
)m  the  business  conducted  thereon,  as  above  stated,  as  worth, 

the  market,  the  sum  of  $25,000.  It  is  true,  that  other  wit- 
sses,  mainly  engaged  in  the  real  estate  business,  do  not  agree 

the  views  of  the  witnesses  testifying  for  Hunter,  and  there- 
re,  do  not  estimate  the  market  value  of  the  property  as  high, 
r  did  the  commissioners  allow  Hunter  the  full  amount  to 
lich  his  witnesses,  by  a  consensus  of  opinion,  considered  he 
IS  entitled. 

In  Richmond  &c,  R,  Co,  v.  Chajnblin  &  Scott,  supra,  the 
urt  expressly  disclaimed  an  intention  of  considering  all  the 
*ments  that  go  to  constitute  the  value  of  the  property,  saying 
at  "the  best  that  can  be  done  is  to  appoint  capable  and  up- 
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right  commissioners  to  go  upon  the  land,  examine  and  hear  tes- 
timony, and  consider  all  the  facts  and  circumstances  surround- 
ing the  situation,  and  likely  to  enter  into,  the  value  of  the  land 
to  be  taken,  and  the  effect  of  such  taking  upon  the  residue  of 
the  tract."  In  discussing  the  elements  of  damage  which  the 
commissioners  should  have  taken  into  consideration  in  ascer- 
taining the  compensation  to  which  Chamblin  &  Scott  were  en- 
titled, the  opinion  says:  **In  any  business,  and  especially  such 
as  involves  the  movement  of  heavy  freight,  ease  of  access  to 
and  from  the  place  where  it  is  conducted,  and  facility  in  reach- 
ing lines  of  transportation,  must  be  important,  if  not  controlling 
factors,  and  as  the  value  of  property  consists  in  its  fitness  for 
profitable  use,  its  market  value  must  bo  influenced,  in  largo 
measure,  by  locality.  There  is  no  evidence  in  the  record  show- 
ing the  profits  of  the  business  of  appellees,  and  this  is  as  it 
should  be,  but  it  is  shown  that  the  movement  of  freight  from 
fhe  premises  to  the  railroads  and  from  the  railroads  to  the  land 
in  question,  would  be  very  much  more  difficult  and  costly,  and 
these  causes  would  affect  any  business,  by  whomsoever  conducted 
at  that  place. 

The  report  of  the  commis.si oners  in  this  case  did  not  afford 
the  court  any  information  as  to  how  the  amount  of  the  award 
to  Hunter  was  arrived  at,  and,  as  has  been  remarked,  it  was 
about  five  years  after  their  report  was  made,  and  made  in  ac- 
(■ordance  as  they  testify  with  the  instructions  of  the  court,  be- 
fore the  commissioners  were  called  upon  to  state  the  grounds  of 
their  award,  and  this,  after  all  vestige  of  the  property  con- 
demned had  been  destroyed  and  the  ground  on  which  Hunter's 
business  had  been  conducted,  appropriated  for  railroad  pur- 
poses, rendering  another  view  of  Iliuiter's  property,  as  it  was 
when  taken,  impossible.  The  testimony  of  the  commissioners 
as  to  what  were  the  elements  they  considered  in  making  up  their 
award  is,  in  the  very  nature  of  the  case,  vague  and  unsatisfac- 
tory, and  they  in  fact,  admit  that,  after  that  lapse  of  time,  they 
could  not  say  positively  anything,  except  that  they  followed 
Vox-,  cvii— 22 
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the  explicit  iustnietious  of  the  court  as  to  the  elements  of  value. 
True,  they  each,  aided  ouly  by  some  memoranda  furnished  by 
one  of  them  undertake  to  say  that  $5,000  was  allowed  for 
damage,  interruption,  etc.,  to  the  business — that  is,  "for  taking 
a  man's  business  away  from  him." 

The  vagueness  and  unsatisfactory  character  of  this  testi- 
mony, given  at  so  late  a  day,  after  they  had  made  their  award 
and  filed  it  with  the  court,  is  made  all  the  more  apparent  wheu 
read  in  connection  with  the  evidence  to  which  we  have  adverted, 
going  to  show  that  the  market  value  of  Hunter's  property,  when 
taken,  was  at  least  the  amount  of  the  award,  without  any  sort  of 
reference  to  damage  to  his  trade  or  loss  of  profits  in  his  business. 

It  has  been  again  and  again  declared  by  this  and  other  courts, 
that,  in  the  very  nature  of  things,  the  finding  of  the  commis- 
sioners is  entitled  to  great  weight,  and  is  not  to  be  disturbed 
unless  it  is  shown  to  be  erroneous  by  clear  proof.  Richmond  d' 
Peiersburg  R,  Co,  v.  Seaboard  &c.  R,  Co,,  supra,  and  authori- 
ties cited. 

In  Cranford  Paving  Co.  v.  Baum,  97  Va.  501,  24  S.  E.,  900, 
this  court  said:  "When  it  becomes  necessary  to  ascertain  what 
is  just  compensation  for  land  taken  for  public  use,  as  iu  the 
present  case,  the  statute  directs  that  the  court  shall  appoint  five 
disint(»restc(l  freeholders  as  commissioners  to  perform  this 
duty,  and  requires  that,  in  its  performance,  they  shall  them- 
selves view  the  land  so  taken.  The  law  lays  great  stress  upon 
the  matter  of  the  view,  and  justly  attaches  great  weight  to  tht 
report  of  the  commissioners.  They  are  greatly  aided,  as  they 
were  in  this  case,  by  the  evidence  of  their  own  senses.  They 
have  the  advantage  of  seeing  the  land  itself  which  is  taken,  and 
judging  as  to  its  value.  *  *  *  They  have,  as  they  also  had  here, 
after  having  their  attention  especially  drawn  to  the  element  of 
damage  relied  upon,  the  opportunity  to  apply  the  evidence  pro- 
duced before  them  to  the  subject  of  the  controversy,  and  to 
determine  the  weight  to  be  given  to  its  several  parts.  We  arc 
without  the  benefit  of  their  opportunities  and  of  what  they  saw 
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and  were  the  judges,  and  it  should  be  a  very  clear  case,  indeed, 
of  inadequate  compensation  to  justify  the  court  in  disturbing 
their  sworn,  deliberate  and  disinterested  judgment  as  disclosed 
in  their  report." 

In  Shoemaker  v.  United  States,  147  U.  S.,  282,  L.  Ed.,  13 
Sup.  Ct.  361,  the  opinion,  quoting  from  Mills  on  Em.  Dom., 
says:  "An  appellate  court  will  not  interfere  with  the  report  of 
commissioners  to  correct  the  amount  of  damages,  except  in 
cases  of  gross  error,  showing  prejudice  or  corruption.  The 
commissioners  hear  the  evidence  and  frequently  make  their 
principal  evidence  out  of  a  view  of  the  premises  and  this  evidence 
cannot  be  carried  up  so  as  to  correct  the  report  as  being  against 
the  weight  of  evidence.  Hence,  for  an  error  in  the  judgment 
of  commissioners  in  arriving  at  the  amount  of  damages,  there 
can  be  no  correction,  especially  where  the  evidence  is  conflicting. 
Commissioners  are  not  bound  by  the  opinions  of  experts  or  by 
the  apparent  weight  of  evidence,  but  may  give  their  own  conclu- 
sions." See  also  the  recent  case  of  Tidewater  By.  Co,  v.  Cowan, 
106  Va.  817,  56  S.  E.  819. 

While,  on  the  face  of  the  report  in  this  case,  which  was  borne 
ont  by  the  evidence  returned  therewith,  there  appears  nothing 
going  to  show  that  any  improper  elements  of  damage  entered 
into  the  award,  these  commissioners,  long  after  the  award,  and 
when  the  whole  matter  had  gone  entirely  out  of  their  minds, 
each  undertakes  to  speak  for  himself  as  to  what  elements  of 
value  were  considered,  although  each  of  them  had  signed  the 
report  at  the  time  it  was  made.  We  find  nothing  in  the  in- 
structions of  the  court  to  justify  the  conclusion  that  the  com- 
missioners were  misled  to  take  into  their  consideration  improper 
elements  of  damage. 

When  testifying  from  memory,  confessedly  uncertain  by  rea- 
son of  the  lapse  of  time,  they,  in  effect,  agree  that  $5,000  of  the 
award  was  "for  taking  a  man's  business  from  him,''  but  whether 
tWs,  and  other  like  considerations,  had  influenced  them  only  in 
^eing  upon  the  fair  market  value  of  Hunter's  property,  or 
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ad  induced  them  to  allow  $5,000  for  taking  Hunter's  business 
rom  him,  in  addition  to  the  fair  market  value  of  his  land  and 
uildings  taken,  does  not  clearly  and  satisfactorily  appear,  and 
nder  the  conditions  then  existing,  no  reasonably  fair  test  could 
e  made  as  to  whether  the  market  value  of  the  property  of 
[unter  taken  was  or  not  as  much  as  the  amount  awarded  him, 
Misidering  only  proper  elements  of  damage  in  such  cases,  aa 
vQvj  vestige  of  Hunter's  property,  except  the  land  itself,  had 
een  removed,  and  the  land  occupied  by  buildings  or  other 
;ructures  of  the  defendant  in  error.  The  record  shows  that 
lese  commissioners  were  capable  and  upright  men  of  business 
xperience,  and  with  large  business  interests,  requiring  their 
instant  attention,  and  doubtless  when  they  had  discharged  the 
uties  required  of  them  by  the  court's  order,  signed  and  filed 
leir  report,  the  whole  matter  was  discarded  from  their  minds, 
)  that,  when  called  on  to  testify  touching  the  considerationi 
lat  influenced  their  award,  it  was  quite  natural  that  they  could 
ot,  upon  their  oath,  be  positive  as  to  anything,  except  that  they 
ad  followed  the  instructions  of  the  court  in  reaching  their  coii- 
iusion.  Upon  the  face  of  the  report,  there  appears  no  in- 
rmity,  and,  as  has  been  stated,  there  was  evidence  taken 
^hich,  besides  the  view  of  the  property  by  the  commissioners, 
ould  have  justified  them  in  fixing  the  market  value  of  Hunter's 
roperty  at  the  amount  of  their  award. 

The  established  rule  that  the  finding  of  the  commissioner? 
I  entitled  to  great  weight,  and  is  not  to  be  disturbed  unless  it 
;  shown  to  be  erroneous  by  clear  proof,  is  not  to  be  disregarded 
r  even  affected  by  the  mere  fact  that  the  evidence  relied  on  to 
bow  that  the  finding  is  erroneous,  is  given  by  the  coramission- 
rs  themselves.  The  question  in  such  a  case  is,  whether  or  not 
le  proof  can  be  considered  as  suflSciently  clear  and  satisfactory 
)  warrant  the  setting  aside  of  the  award  of  the  conmiissioners, 
lade  upon  evidence  before  them  at  the  time,  aided,  and  greatly 
ided  in  the  majority  of  cases,  by  the  evidence  of  their  own 
*nses,  they  having  the  advantage  of  seeing  the  property  itself, 
hich  is  taken,  and  judging  as  to  its  value. 
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In  view  of  the  facts  and  circumstances  which  have  been  nar- 
rated, we  do  not  consider  that  the  proof  reUed  on  as  justifying 
the  lower  court  in  striking  from  the  award  made  by  the  com- 
inisioners  of  $22,900  as  the  value  of  Hunter's  property  taken 
in  these  proceedings,  the  sum  of  $5,000,  because  improperly  in- 
cluded in  the  award,  for  damages  to  business,  etc.,  is  that  clear 
and  satisfactory  proof,  which  the  established  rules  of  law  re- 
quire; therefore,  the  judgment  of  the  lower  court  will  be 
reversed  and  annulled,  and  the  cause  remanded  to  that  court, 
to  be  further  proceeded  with  in  accordance  with  this  opinion. 

Reversed. 
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OlytbevilU. 

Merritt  v.  Bunting. 

June  13,  1907. 

Deeds — Description  of  Land — Case  at  Bar — Vendor  and  Purchaser.— 
A  deed  conveying  land,  in  order  to  be  valid  against  a  subsequent 
purchaser,  must  so  describe  and  identify  the  property  conveyed  u 
to  afford  the  n>eans,  with  the  aid  of  extrinsic  evidence,  of  ascer- 
taining with  accuracy  what  is  conveyed  and  where  it  is.  In  the 
case  at  bar,  the  land  conveyed  was  described  as  situated  on  Chinco- 
teague  Island  and  embraced  within  certain  courses  and  distances, 
but  no  starting  point  or  ending  point  is  given,  and  hence  the  location 
of  the  land  could  not  have  been  ascertained,  and  the  deed  is  in- 
operative as  against  a  subsequent  purchaser  for  value  even  if  he 
had  notice  of  its  existence. 

New  Tbial — Misconduct  of  Party  Subsequent  to  Verdict. — Where  it  ap- 
pears that  a  defendant  in  an  action  at  law,  immediately  after  a  ver- 
dict in  his  favor,  stated  that  he  had  never  lost  a  case  and  never 
expected  to  if  it  wais  left  to  a  jury,  and  gave  five  dollars  to  each  of 
the  jurors,  and  both  he  and  they  were  fined  for  contempt,  and  Ik* 
thereupon  paid  the  fine  assessed  upon  several  of  the  jurors,  and  it 
also  appears  that  he  attempted  to  bribe  an  important  witness  for 
the  plaintiff,  the  trial  court  should  set  aside  the  verdict  rendered  in 
his  favor,  notwithstanding  both  defendant  and  jurors  had  been 
punished  for  their  contempt. 

Error  to  a  judgment  of  the  Circuit  Court  of  Accomac  countr 
an  action  of  ejectment.    Judgment  for  the  defendant.    Plain 
f  assigns  error. 

Reversed. 
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The  following  is  a  copy  of  the  deed  from  Governor  liolliday, 
referred  to  in  the  opinion  of  the  court : 

"Fred.  W.  M.  Holliday,  Esquire,  Governor  of  the  Common- 
wealth of  Virginia;  To  all  to  Whom  these  Presents  shall 
come — Greeting : 

"Know  ye,  that  in  conformity  with  a  survey  made  on  the 
twenty-second  day  of  November,  one  thousand,  eight  hundred 
and  seventy-six,  by  virtue  of  Land  OflSce  Treasury  Warrant  No. 
30,034,  there  is  granted  by  the  said  Commonwealth  unto  John 
W.  Bunting  a  certain  tract  or  parcel  of  land,  containing  twenty- 
six  and  nine  one  hundredths  acres,  lying  and  being  in  the 
County  of  Accomack,  on  Chincoteague  Island,  and  bounded  as 
follows,  to-wit: 

*^ginning  at  'a'  thence  S.  50°  E.,  7.50  chains  to  'h/  thence 
X.  40 '^  E.,  24.00  chains  to  'c,'  thence  N.  27°  E.,  2.50  chains  to 
*d,'  thence  N.  13°  W.,  5.00  chains  to  'e,'  thence  N.  85°  W., 
15.00  chains  to  ^f,'  thence  N.  49"  E.,  15.50  chains  to  ^g,'  thence 
X.  31°  W.,  1.00  chains  to  %'  thence  S.  54>^°W.,  20.80  chains 
lu  'i,'  thence  S.  75>^°  E.,  17.60  chains  to  *jV  thence  S.  48° 
W.,  24.00  chains  to  the  beginning,  with  its  appurtenances.  To 
HAVE  AND  TO  HOLD  the  said  tract  or  parcel  of  land,  with  its 
appurtenances,  to  the  said  John  W.  Bunting  and  his  heirs  for- 
ever. 

"In  witness  whereof,  the  said  Fred.  W.  M.  Holliday,  Es- 
quire, Governor  of  the  Commonwealth  of  Virginia,  hath  here- 
unto set  his  hand,  and  caused  the  lesser  seal  of  the  said  Com- 
monwealth to  be  affixed,  in  Richmond,  on  the  second  day  of 
April,  in  the  year  of  our  Lord,  one  thousand,  eight  hundred  and 
seventy-eight,  and  of  the  Commonwealth,  the  one  hundredth 
and  second. 

(Seal  of  Va.)  FEED.  W.  M.  HOLLTDAY.'' 

Jno,  S.  Parsons  and  G.  Walter  Mapp,  for  the  plaintiff  in 
error. 
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S,  K.  Powell  and  </.  11.  Fletcher,  for  the  defendant  in  error. 
Cardwell^  J.,  delivered  the  opinion  of  the  court. 

D.  M.  Merritt,  plaintiff  in  error  here,  defendant  in  the  court 
below,  on  the  12th  day  of  June,  1905,  pursuant  to  the  statute 
commonly  spoken  of  as  the  **Oyster  Laws,"  obtained  an  assign- 
ment from  the  oyster  insjK»ctor  of  District  No.  1,  Accomac 
county,  of  two  parcels  of  oyster-planting  ground,  aggregating 
24.62  acres,  situated  on  Little  Assateague  Bay,  near  Chinco- 
tiague  Inlet  in  said  county;  he  having  paid  the  fees  and  done 
all  required  of  him  by  law,  to  entitle  him  to  the  assignment. 

At  the  October  rules,  1905,  of  the  Circuit  Court  of  Accomac 
county,  John  W.  Bunting,  defendant  in  error  here,  brought 
an  action  of  ejectment  against  Merritt  to  recover  the  posses- 
sion of  certain  oyster-planting  ground  embraced  within  certain 
lines  given  within  the  declaration  filed,  which  include  the  24.62 
acres  in  the  possession  and  occupancy  of  Merritt,  by  virtue  of 
his  assignment  from  the  oyster  inspector  of  District  Xo.  1,  Ac- 
comac county. 

At  a  trial  of  the  cause,  at  a  special,  term  of  the  circuit  court, 
held  February  10,  190G,  a  verdict  was  rendered  by  the  jury  in 
favor  of  the  plaintiff  for  all  the  land  embraced  within  the  lines 
given  in  his  declaration,  which  verdict  the  circuit  court,  at 
its  March  term,  190G,  refused  to  set  aside,  and  judgment  was 
entered  thereon  in  favor  of  th(»  plaintiff  for  the  possession  of 
the  24. G2  acres,  held  and  occupied  by  the  defendant  Merritt, 
under  his  aforesaid  assignment  from  the  oyster  inspector,  the 
plaintiff,  in  open  court,  having  disclaimed  all  right,  title  and 
interest  in  and  to  so  much  of  the  land  embraced  in  the  verdict 
as  had  been  theretofore  assigned  to  other  parties  by  the  oyster 
inspector  of  District  No.  1,  Accomac  county,  and  containing 
4.55  acres.  It  is  to  that  judgment  this  writ  of  error  was 
awarded. 

To  sustain  his  right  to  the  possession  of  the  lands  demanded 
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in  his  declaration,  Bunting  relied,  in  part,  upon  three  several 
deeds  introduced  in  evidence,  conveying  to  him  certain  lands  in 
Accomac  county,  adjacent  to  or  bordering  on  Little  Assateague 
Bay,  and  also  a  grant  from  Fred.  W.  M.  Holliday,  Governor 
of  Vii^nia,  for  26.09  acres,  dated  April  2,  1878,  which  had 
never  been  recorded  in  Accomac  county,  to  the  introduction 
of  which  grant  Merritt  objected,  but  his  objection  was  over- 
ruled, and  to  this  ruling,  he  duly  took  an  exception,  and  made 
it  a  part  of  the  record,  which  exception  constitutes  his  first  as- 
signment of  error  in  this  court. 

To  sustain  his  contention  that,  as  a  riparian  owner,  he  also 
fAvned  the  whole  of  Little  Assateague  Bay,  it  was  necessary 
for  Bunting  to  establish  his  ownership  of  the  lands  adjacent  to 
the  Lay  on  all  of  the  shore  sides  thereof,  and  without  the  bene- 
fit of  the  grant  from  the  Governor  of  the  Commonwealth  of 
April  2,  1878,  he  would  have  failed  to  show  that  he  was  the 
n^Tier  of  all  the  lands  situated  on  the  bay  and  extending  down 
to  low  water  mark.  In  other  words,  Bimting's  claim  is,  that 
he  owned  the  whole  of  the  bay  by  virtue  of  owning  the  hic:h 
ground  around  the  bay;  that  his  title  as  owner  of  the  ground 
aroxmd  the  bay  extended  to  low  water  mark;  that  the  bay 
ebbed  bare ;  and  that  he,  therefore,  owned  the  whole  of  the  bay. 

The  objection  to  the  introduction  of  the  grant  from  the 
governor  of  the  commonwealth,  which  was  necessary  to  Bunting 
in  order  to  show  title  to  the  high  land  on  one  side  of  the  bay, 
^vas  (l)j  that  the  patent  in  question  had  not  been  recorded  iii 
Accomac  county  prior  to  Merritt's  becoming  the  purchaser  of 
thf  land  for  value,  and  was  void  as  to  him,  he  having  neither 
notice  nor  knowledge  of  the  grant  at  the  time  he  took  his  assign- 
ment of  the  land  in  question  from  the  oyster  inspector,  as  before 
stated:  and  (2)  that  the  description  of  the  land  embraced  in 
th'.'  giant  is  so  vague  and  indefinite,  that  no  one  can  locate  the 
same  from  the  description  given  therein. 

Whether  or  not  it  was  necessary  to  record  this  grant  in  Ac- 
comac a>unty.  in  order  that  it  should  operate  as  notice  to  sub- 
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sequent  purchasers  or  incumbrancers  of  the  land  intended  to 
be  granted,  we  need  not  determine,  as  the  grant,  in  our  judg- 
ment, is  too  vague  and  indefinite  as  to  the  location  of  the  land 
it  purported  to  grant,  to  be  considered  as  sufficient  to  give 
notice  of  the  rights  of  the  patentee,  even  if  a  subsequent  pur- 
chaser or  inciunbrancer  of  the  land  had  actual  notice  of  it.  It 
is  true,  as  counsel  for  Bunting  contend,  that  if  the  identity  of 
the  premises  mentioned  in  the  grant  can  be  ascertained  by  ex- 
trinsic testimony,  the  grant  would  be  valid;  but,  as  we  shall 
presently  see,  the  authorities  relied  on,  in  support  of  that  con- 
tention, do  not  apply  to  a  case  like  this,  where  there  is  no 
description  in  the  grant,  even  with  extrinsic  evidence  sufficient 
to  enable  a  party  interested  to  identify  the  premises  intended 
to  be  granted. 

In  this  case,  there  is  nothing  in  the  grant  to  show  where  the 
land  intended  to  be  granted  is  located,  except  that  it  is  on  Chin- 
euteague  Island,  and  embraced  within  cc^rtain  courses  and  dis- 
tances. There  is  no  starting  point  or  ending  point  given. 
1'herefore,  by  the  grant,  any  starting  ]K)int  might  have  been 
taken,  and  the  courses  and  distaiuu  s  run  therefrom,  provided 
th(^  la  ml  thus  located  was  situated  on  Chincoteague  Island. 

The  (M)unty  surveyor  of  Acconiac  county,  while  testifying  for 
tlu^  defendant  Merritt,  was  shown  the  grant  from  the  Governor 
of  Virginia  to  Bimting  for  26.09  acres,  and  asked  if,  from  th* 
description  given  in  that  grant,  he  could  locate  the  land  sup- 
posed to  be  granted.  He  replied  that  he  could  not,  as  there 
was  nothing  in  the  grant  to  show  where  the  land  was  located, 
except  that  it  was  on  Chincoteague  Island,  and  was  embraced 
within  certain  courses  and  distances,  no  starting  point  or  end- 
ing point  being  given.  lie  does,  however,  testify  that  he  did 
locate  the  land  embraced  within  the  grant  for  Bunting,  but 
that  Bunting  took  him  to  this  Little  Assateague  Bay  and  told 
him  that  the  survey  extended  around  the  eastern  side  of  the 
bay;  that  the  surveyor,  Bagwell,  started  at  a  point  opposite 
the  canal,  which  empties  into  Chincoteague  Channel,  and  then 
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surveyed  around  the  bay.  But  he  further  testifies  that  the  sur- 
vey made  by  Bagwell  could  not  have  started  at  that  point,  for, 
if  it  had  started  there,  laying  off  the  grant,  and  running  the 
courses  and  distances  given  in  the  grant,  a  great  part  of  the 
land  would  have  been  in  said  bay,  and,  further,  that  the  said 
survey  could  not  have  started  at  that  point,  at  which  one  of 
the  chain  carriers,  at  the  original  survey,  claimed  it  did,  to- 
wit,  at  a  point  about  half  way  between  the  east  mouth  of  the 
canal,  emptying  into  channel,  and  Little  Island  in  AssateagUb 
Bay,  because,  running  the  courses  and  distances  given  in  the 
grant,  the  land,  or  a  greater  part  of  it,  would  have  been  located 
in  the  bay.  He  gives  other  reasons  for  the  conclusion  that  no 
survey  had  been  made  or  could  have  been  made,  locating  the 
land  embraced  in  the  grant  adjacent  to  Assateaguo  Bay  from 
the  description  given  in  the  grant,  but  that  such  surveys  as  had 
been  made  were  made  by  the  arbitrary  direct i(m  of  Bunting 
himself. 

Even  a  recorded  instrument,  conveying  land,  to  bo  sufficient 
to  give  notice  under  the  registry  laws  to  a  subsequent  purchaser 
or  incumbrancer,  must  so  describe  and  identify  the  property 
conveyed,  as  to  afford  the  means  of  ascertaing  with  accuracy 
Tvhat  and  where  it  is. 

In  Florancp  v.  Morien,  98  Va.  35,  34,  S.  E.  891,  Buchanan, 
J.,  says:  "The  recorded  instrnment  is  sufficient  to  give  notice 
under  the  registry  laws,  if  the  property  be  so  described  and 
identified  that  a  subsequent  purchaser  or  encumbrancer  would 
have  the  means  of  ascertaining  with  accuracy  what  and  where  it 
was,  and  the  language  used  be  such  that  if  he  should  examine 
the  instrument  itself,  he  would  obtain  notice  of  all  the  rights 
which  were  intended  to  be  created  or  conferred  by  it."  See  also 
Reid  V.  Rhodes,  106  Va.  701,  56  S.  E.  722. 

In  Mundy  v.  Vawter,  3  Gratt.  494,  a  conveyance  of  "all  the 
€f5tate,  both  real  and  personal,"  to  which  the  grantor  "is  en- 
titled in  law  or  equity,  in  possession,  remainder  or  reversion," 
was  held  valid  to  pass  the  grantor's  whole  estate  as  between  the 
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'  and  grantees,  but  that  the  registry  of  such  a  deed  con- 
land  by  such  general  description  is  not  notice  in  law  to 
?quent  purchaser  from  the  grantor  of  the  existence  of 
ed ;  that  actual  notice  of  such  a  deed  and  of  its  contents 
not  affect  a  subsequent  purchaser,  unless  he  had  notice 
le  land  purchased  by  him  was  embraced  by  the  deed; 
at  the  proof  of  such  notice  must  be  such  as  to  affect  the 
nee  of  the  purchaser,  and  is  not  sufficient  if  it  merely 
m  upon  inquiry ;  it  must  be  so  strong  and  clear  as  to  fix 
lim  the  imputation  of  viala  fides.  The  opinion  in  that 
IS  by  Baldwin,  J.,  and  the  reasoning  applied  there  is  en- 
ipplicable  to  the  case  at  bar. 

ve  said  in  the  outset,  if  Merritt  had  had  actual  notice 
grant  in  question,  it  would  not  have  been  sufficient  to 
him  with  notice  of  any  right  in  Bunting  to  the  land 
is  in  controversy  in  this  suit.  We  are,  therefore,  of 
I  that  the  circuit  court  erred  in  not  rejecting  the  grant 
•ffered  in  evidence ;  and  for  this  error,  its  judgment  must 
•rsed  and  a  new  trial  awarded. 

new  trial  in  this  case  were  not  awarded  for  the  reason 
we  would  feel  constrained  to  award  it  for  the  following 

after  the  trial  of  the  case,  to  a  remark  made  to  him  by  a 
^*Well,  Captain,  I  thought  you  were  going  to  lose  your 
Bunting  replied:  *'But  I  didn't  do  it,  did  I?  I  never 
[?ase  in  this  court  and  I  never  expect  to,  if  it  is  left  to  a 
Bunting  went  immediately  out  of  the  court-houso 
llowed  up  the  jurors,  handing  to  each  of  them,  who  had 
t  for  their  homes  $5.00,  and  sent  $5.00  to  each  of  those 
ad  left.  Afterwards,  upon  a  rule  awarded  by  the  judge 
circuit  court  against  Bunting  and  the  jurors,  to  show 
why  they  should  not  be  fined  for  contempt  in  the  giving 
nting  and  the  receiving  by  the  jurors  each  of  $5.00,  in 
inner  and  imder  the  circumstances  stated,  Bimting  was 
^25.00  and  four  of  the  jurors  $5.00  each  for  the  alleged 
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contempt ;  whereupon  Bunting  stepped  up  and  requested  to  be 
and  was  allowed  the  privilege  of  paying  the  fines  imposed  upon 
the  four  jurors. 

After  the  application  by  Merritt  to  the  oyster  inspector  for 
the  assignment  of  the  oyster  grounds  in  question  had  been  posted 
according  to  law,  Bunting,  upon  learning  of  the  posting,  com- 
plained to  the  oyster  inspector  that  the  land  applied  for  be- 
longed to  him,  and  said  to  the  inspector  that  if  the  land  did  not 
belong  to  him,  he  was  willing  to  pay  taxes  on  it  himself,  and 
in  conversations  with  the  inspector  and  by  letters  to  him,  it  is 
clear  that  he  tried  to  bribe  the  inspector  to  assign  the  land 
to  him  (Bunting)  instead  of  to  Merritt.  The  inspector  testified 
that  Bunting  took  him  off  in  a  room  to  himself  in  a  hotel  on 
Chincoteague  Island,  and  told  him  that  he  was  not  trying  to 
bribe  him  at  all,  but  there  were  tricks  in  all  trades,  and  then 
went  on  to  relate  that  he  used  to  be  running  a  blockade  during 
the  Civil  War,  and  would  enter  and  go  out  of  Isew  York  harbor 
without  any  trouble,  when  the  other  fellows  could  not  do  it; 
that  he  took  along  with  him  some  $10.00  bills.  To  this  the  in- 
spector, Taylor,  replied:  "Well,  Captain  Bunting,  your  $10.00 
bills  will  not  get  you  into  this  harbor."  Bunting  did  not  deny 
this  on  the  witness  stand,  but  admitted  having  written  to  the 
inspector,  "offering  to  give  him  as  much  as  anybody  else  would 
to  assign  him  (Bunting)  the  grounds;  stating  that  the  reason 
he  did  this  was  because  he  had  been  told  that,  in  order  to  get 
an  assignment  of  the  grounds,  he  would  have  to  "grease  Taylor 
a  little;"  that  subsequently  he  saw  Taylor  on  Chincoteague 
Island,  and  told  him  he  was  in  a  position  to  give  him  as  much 
to  assign  the  grounds  to  him  as  anyone  else,  if  he  were  beins: 
paid  anything. 

Such  conduct  on  the  part  of  a  litigant  and  jurors  casts  a 
clond  of  suspicion  over  the  result  of  the  trial,  and  to  allow  a 
litigant  to  reap  the  benefits  of  a  verdict  obtained  under  such 
suspicious  circumstances,  would,  as  it  appears  to  us,  be  a  re- 
proach upon  the  administration  of  justice  in  this  state.     It  is 
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ue  the  learned  judge  below  very  promptly  and  properly  at- 
mpted  to  punish  and  to  reprove  the  parties  engaged  in  this. 
aproper  conduct,  but  that  does  not,  in  our  opinion,  reach  the 
r'il,  which  should  be  uprooted,  even  if  it  required  not  only  the 
imishment  of  the  parties  implicated,  but  the  setting  aside  of 
jy  verdict  rendered  under  such  circumstances. 

A  Captain  Hill,  a  friend  of  Bunting,  testified  that,  though 
untiug  was  a  wealthy  man,  and  abundantly  able  to  give  such 
tips"  as  $5.00  to  jurors,  who  had  rendered  a  verdict  in  his 
Ivor  in  a  doubtful  case,  he  was  rather  a  close  man,  and,  ai- 
lough  he  had  been  on  the  island  with  Bunting  and  known  him 
)r  a  long  time,  he  had  never  heard  of  his  giving  $5.00  lo 
Liybody  before,  not  even  to  the  poor.  This  witness  also  testifies 
lat  he  had  heard  rumors  around  that  Bimting  had  talked  with 
certain  one  of  the  jurors  during  the  trial,  but  said  he  did  not 
Qow  who  he  had  heard  make  this  statement. 

The  admission  of  Bunting  is,  that  when  he  had  reason  to 
spect  litigation  with  Merritt  over  the  right  to  lease  and  occupy^ 
uder  the  statute,  the  oyster-planting  grounds  involved  in  this 
ise,  he  wrote  the  oyster  inspector,  whose  duty  it  was  to  assign 
le  grounds,  as  required  by  the  statute,  and  who  was  in  a  posi- 
on  to  give  Bunting,  as  he  thought,  an  undue  advantage  over 
[erritt,  "offering  to  give  him  (Inspector  Taylor)  as  much  as 
nybody  else  would  to  assign  him,  Bunting,  the  grounds,  stating 
lat  the  reason  he  did  this  was  because  he  had  been  told,  that 
1  order  to  get  an  assignment  of  the  groimds,  he  would  have 
)  ^grease  Taylor  a  little' ;"  and  further,  that  subsequently,  he 
)ld  Taylor  in  person  that  he  was  in  a  position  to  give  him  a^ 
inch  to  assign  the  grounds  to  him,  Bunting,  as  any  one  else, 
if  he  was  being  paid  anything."  In  other  words,  Bunting 
imits  that  he  was,  by  illegal  methods — ^bribery — seeking  to 
btain  through  this  public  official,  the  oyster  inspector,  an  un- 
iie  advantage  over  ^[erritt  in  an  anticipated  litigation. 

This  conduct  on  Bunting's  part  is  not  only  well  calculatetl 
)  cause  distrust  in  the  integrity  of  our  courts,  which  have  been 
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for  centuries  regarded  as  the  great  bulwark  of  the  liberties  and 
immunities  of  the  citizen  against  encroachment  from  any  quar- 
ter, but,  when  considered  together  with  the  other  facts  and  cir- 
cumstances appearing  in  the  record,  arouses  such  a  grave  sus- 
picion that  something  other  than  the  law  and  the  evidence  in- 
fluenced the  jury  in  arriving  at  their  verdict  as  to  require  that 
such  conduct  on  the  part  of  any  litigant  be  condemned  in  the 
severest  terms,  so  that  it  may  be  understood  that  a  verdict  ob- 
tained under  such  circumstances,  will  not  be  sanctioned  by  a 
court  of  justice. 

We  are  of  opinion,  for  these  reasons,  as  well  as  for  the  error 
in  admitting  at  the  trial  the  improper  evidence  adverted  to, 
that  the  judgment  of  the  circuit  court  should  be  reversed  and 
annulled,  the  verdict  of  the  jury  set  aside,  and  a  new  trial 
awarded. 

Reversed. 
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BUKNETTE    V.    YoUNG. 

June  13,  1907. 

CE — Parol  Evidence  to  Show  Alteration  of  Writing. — Parol  evi- 
ce  is  admissible  to  show  that,  after  an  unsealed  paper  had  been 
euted,  delivered  and  recorded,  a  scroll,  by  way  of  a  seal,  was 
>ced  to  the  name  of  the  maker,  both  on  the  original  paper  and  on 
record,  without  the  knowledge  or  consent  of  the  maker. 
—Absence  of  Seal — Conveya^ice  of  Land. — ^A  paper  concluding 
itne&s  my  hand  and  seal,"  but  to  which  no  seal,  or  scroll  by  way 
=eal,  is  annexed,  is  not  a  sealed  instrument,  and  is  ineffectual  to 
vey  land  in  this  state. 

to  a  judgment  of  the  Circuit  Court  of  Henrico  county, 
;ion  of  ejectment.  Judgment  for  the  defendant.  Plain- 
;ns  error. 

Reversed. 

pinion  states  the  case. 

5.  Sirartwout  and  Alex.  II.  Saiids,  for  the  plaintiff  in 


Diggs^  M.  II.  Omohundro  and  E.  B.  English,  for  the 
it  in  error. 

iVELT.,  J.,  delivered  the  opinion  of  the  court. 

tiff  in  error,  Virginia  O.  Burnette,  was,  on  the  5th  dav 
,  1905,  the  owner  in  fee  simple  of  a  certain  tract  of 
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laud  iu  Henrico  county,  Virginia,  containing  121  acres,  with 
improvements  thereon;  and  on  that  date  she,  at  the  oflke  of 
M.  n.  Omohundro,  an  attorney  at  law,  in  the  city  of  Rich- 
mond, signed  a  certain  paper,  which  she  claims  was  not  a  deed, 
but  a  contract  to  convey  the  said  farm  in  fee  simple  to  ap- 
pellees, D.  V.  Omohundro,  the  wife  of  said  M.  H.  Omohundro, 
and  il.  R.  Casselman,  the  wife  of  one  Lawrence  Casselman, 
with  certain  privileges  reserved  to  herself  to  take  back  the  farm 
within  a  certain  time.  This  paper  was  taken  at  once  to  the 
clerk's  office  of  Henrico  county,  and  spread  upon  the  records  of 
deeds  in  that  oflBce,  the  acknowledgment  of  plaintiff  in  error  of 
the  execution  of  the  deed  having  been,  in  due  form,  certified 
by  a  notary  public  for  the  city  of  Richmond. 

On  the  11th  day  of  October,  1005,  D.  V.  Omohundro  and  ^L 
R.  Casselman,  by  deed,  in  which  their  respective  husbands 
united,  conveyed  the  said  farm  to  the  defendant  in  error,  Alice 
M.  Young,  and  by  virtue  of  that  conveyance^,  which  was  also 
recorded  in  the  clerk's  office  of  Henrico  county,  she  took  im- 
mediate possession  of  the  property,  in  November,  1905 ;  where- 
upon plaintiff  in  error,  to  the  second  December  rules,  1905,  in- 
^tituted  this  action  of  ejectment  to  recover  of  the  defendant  in 
error  the  possession  of  the  said  property. 

Xo  notice  of  the  intention  to  set  up  equitable  defense  having 
been  filed  for  defendant  in  error,  as  provided  by  sec.  2743  of 
the  Code  of  1887 — same  section,  Code,  1904 — the  trial  was  had 
upon  the  general  issue  of  not  guilty. 

The  sole  question  presented  is,  whether  or  not  the  so-called 
<lfed  of  June  5,  1905,  was  sufficient  in  law  to  pass  from  plain- 
tiff in  error  to  defendant  in  error's  grantors  the  legal  title  to 
the  property  in  dispute,  and  the  right  to  th(»,  possession  thereof. 
Plaintiff  in  error  sought  to  and  did  prove  that  there  was  no 
seal  or  "scroll"  affixed,  by  way  of  seal,  to  this  deed  at  the  time 
the  same  was  signed  and  delivered,  but  that  the  same,  without 
the  knowledge  or  consent  of  plaintiff  in  error,  was  subsequently 
affixed  and  added  thereto.  It  appears  that  on  the  23rd  day  of 
Vol.  rvii — 24 
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ine,  1905,  and  after  it  had  been  spread  upon  the  deed  book 
■  Henrico  county  clerk's  office^  M.  H.  Oinohundro,  upon  ex- 
nining  this  deed,  found  that  neither  upon  it,  nor  the  deed 
)ok,  where  it  was  recorded,  was  there  a  seal  or  a  "scroll"  aflSxed 
7  way  of  seal,  and  he  then  added  the  seal  after  the  signature 
:  plaintiff  in  error,  and  the  deputy  clerk  added  the  same  to 
le  recorded  copy  in  the  deed  book. 

After  this  proof  had  been  admitted,  it  was,  on  the  motion  of 
?fendant  in  error,  and  over  the  objection  of  plaintiff  in  error, 
ricken  out;  and  the  court,  by  the  refusal  to  give  instruction 
0,"  asked  for  by  plaintiff  in  error,  and  in  giving  instruction 
o.  1,  asked  for  by  defendant  in  error,  in  effect,  directed  the 
iry  to  find  a  verdict  for  the  defendant,  which  they  accordingly 
id,  and  judgment  was  entered  thereon  against  plaintiff  in  error. 

It  was  sought  by  instruction  "C"  to  have  the  jury  told  that 
le  legal  title  to  land  in  this  state  can  only  pass  between  parties 
y  deed;  that  no  instrument  in  writing  is  a  deed  unless  there 
1  affixed  to  the  signature  of  the  signer  a  seal,  or  else  what  is 
nown  in  law  as  "a  scroll,"  affixed  by  way  of  seal;  and  if  th^' 
[iry  believed  from  the  evidence  in  the  case  that  the  deed  of- 
3red  in  evidence  by  the  defense,  as  a  deed  from  plaintiff  in 
rror  to  D.  V.  Omohnndro  and  M.  R.  Casselman,  had  no  seal 
r  "scroll"  affixed  by  way  of  seal  thereto,  at  the  time  the  samo 
ras  signed  and  acknowledged,  but  was  subsequently  affixed  or 
dded,  the  instriunent  failed  to  carry  the  legal  title  from  tbo 
laintiff  in  error,  regardless  of  whether  she  intended  to  make  a 
eed  conveying  the  property  or  not. 

Instruction  No.  1,  given  in  lieu  of  instruction  "C"  refused. 
3  as  follows:  "The  court  instructs  the  jury  that  the  deed  from 
Irs.  Burnette  to  Mrs.  Casselman  and  Mrs.  Omohundro,  dated 
"une  5,  1905,  was  duly  and  properly  admitted  to  record  on  the 
ame  day,  and  that  Mrs.  Young,  the  purchaser,  is  not  bound  by 
nything  except  by  the  record,  and  that  they  should  not  con- 
ider  any  oral  testimony  tending  to  impeach  said  recorded 
eed,  and  should,  therefore,  find  a  verdict  for  the  defendant.^' 
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The  jury  were  thus  instructed  upon  the  theory  that  parol  evi- 
dence was  inadmissible  to  prove  that  there  was  no  seal  attached 
to  the  deed  in  question  when  signed  by  plaintiff  in  error,  nor 
when  spread  upon  the  records  of  the  clerk's  office,  but  when 
it  was  withdrawn  from  the  office  without  her  knowledge  or  con- 
sent, the  seal  was  added  to  the  deed  annexed  to  her  signature, 
and  the  deputy  clerk  copied  the  same  in  the  deed  book. 

It  is  unquestionably  true  that  parol  evidence  will  not  be 
admitted  to  vary  the  terme  of  a  written  instrument,  but  when 
the  parol  evidence  was  offered  in  this  case,  it  was  not  for  the 
purpose  of  varying  the  terms  of  the  written  instrument,  but  to 
show  that  the  instrument  was  absolutely  void  or  that  it  never 
had  any  legal  existence,  by  reason  of  fraud  or  by  reason  of  want 
of  due  execution.  Defendant  in  error  was  standing  upon  the 
deed  in  question  as  conclusive  evidence  of  her  right  to  the  pos- 
session of  the  property  the  instrument  purported  to  convey,  and 
it  would  be  a  harsh  doctrine  indeed  that  excluded  evidence  on 
behalf  of  plaintiff  in  error  to  show  that  the  instrument  never 
had  any  legal  existence,  by  reason  of  forgery,  alteration  or  fraud 
in  its  procurement,  or  the  want  of  due  execution  or  other  rea- 
sons for  which  the  instrument  would,  in  law,  be  absolutely  void. 

1  Greenleaf  8  Ev.  sec.  284,  referring  to  the  rule  as  to  the  ad- 
missibility of  parol  evidence  affecting  written  instruments, 
Bays:  "It  is,  in  the  next  place,  to  be  noted  that  the  rule  is  not 
infringed  by  the  admission  of  parol  evidence,  showing  that  the 
instrmnent  is  altogether  void,  or  that  it  never  had  any  legal 
existence  or  binding  force,  either  by  reason  of  fraud,  or  for 
want  of  due  execution  and  delivery,  or  for  the  illegality  of  the 
subject  matter;  this  qualification  applies  to  all  contracts, 
whether  imder  seal  or  not." 

Sec.  1511,  Elliott  on  Evidencx^,  is  as  follows:  "The  rule 
which  forbids  the  admission  of  parol  evidence  to  vary  a  written 
contract,  has  no  application  to  evidence  offered  to  show  a 
fraudulent  or  unauthorized  alteration  in  a  written  instrument, 
and  relevant  parol  evidence  is  admissible  to  impeach  such  an 
instrmnent  on  that  ground." 
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It  was  held  in  Herring  v.  Lee^  22  W.  Va.,  672,  that  if  a 
record  is  interlined  or  erased  by  some  unauthorized  person,  such 
alteration  constitutes  no  part  of  the  record,  and  it  may  be  as- 
sailed by  parol  testimony ;  that  this  is  not  controverting  the  ab- 
solute verity  of  the  record,  but  it  is  simply  inquiring  as  to  what 
really  constitutes  the  record,  and  if  this  were  not  so,  a  forged 
record  could  be  imposed  upon  the  court  as  genuine  by  a  mere 
intruder  or  usurper. 

The  case  of  Patton  v.  Fox,  169  Mo.  97,  69  S.  W.  287,  was 
an  action  in  ejectment,  in  which  the  plaintiff  offered  a  deed  in 
evidence  as  a  part  of  his  chain  of  title,  and  the  defendants 
offered  evidence  that  this  deed  was  a  forgery,  which  evidence 
was  objected  to;  but  the  court  held  that  it  was  admissible,  the 
opinion  saying:  "If  the  deed  of  trust  upon  which  the  plaintiff\s 
right  of  possession  rests,  was  a  forgery,  it  was  void,  and  hence 
the  plaintiff  never  had  a  right  of  possession.  Therefore,  imder 
a  general  denial,  the  defendants  can  show  that  a  deed  in  the 
plaintiff's  chain  of  title  is  a  forgery,  and  thereby  show  that  the 
plaintiffs  are  not  entitled  to  possession." 

To  the  same  effect  is  Holmes  v.  Green,  105  X.  C.  251,  11 
S.  E.  470,  18  Am.  St.  Kep.  893,  also  Mobley  v.  Griffin,  104 
K  C.  112,  10  S.  E.  142. 

In  Stanley  v.  Hansel,  35  N^eb.  160,  52  K  W.  888,  which 
was  an  action  in  ejectment,  the  court  said :  "The  evidence  tend- 
ing to  show  that  the  deed  from  Plummer  to  Christopher  was 
obtained  by  fraud  and  undue  influence,  was,  however,  ad- 
missible of  the  answer." 

In  Barnet  v.  Ahhot,  53  Ves.  120,  parol  evidence  was  held 
admissible  to  prove  that  a  bond  was  ante-dated;  that  it  was 
not  sealed  at  the  time  of  signing;  and  that  the  sureties  never 
authorized  any  one  to  seal  it. 

In  the  case  of  Wren  v.  Fargo,  2  Ore.  19,  parol  evidence  was 
held  admissible  to  show  that  a  bond  accepted  by  a  commissioner 
for  a  county  was  altered  after  such  acceptance,  the  court  saving: 
*1f  it  could  not  be  admitted  for  such  purposes  imder  such  cir- 
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cumstances,  it  would  be  in  the  power  of  anyone  who  might 
have  charge  of  the  records,  or  might  obtain  access  to  them;  to 
make  material  alterations  in  them  and  thus  make  them  read 
entirely  different  from  the  way  they  were  originally  made." 
See  also  Coit  v.  Churchill  Co.,  61  la.  296,  16  is\  W.  147. 

In  Evei-man  &  Co.  v.  Bobb,  52  Miss.  655,  24  Am.  Rep. 
082,  parol  evidence  was  admitted  to  prove  that  a  lease,  ac- 
knowledged and  recorded,  had  been  altered  after  it  had  been 
signed,  the  opinion  holding  that  the  testimony  was  pertinent 
and  relevant  as  tending  to  prove  that  the  instrument  was  void, 
as  the  alleged  alteration  was  in  a  material  matter,  and  whether 
it  would  have  been  suJficient  to  satisfy  the  jury,  was  not  a  ques- 
tion for  the  court  to  decide. 

In  Wood  v.  Steele,  6  Wall.  80,  18  L.  ed.  725,  the  court  holds 
that  the  rule  of  the  common  law,  that  alterations  in  a  deed 
avoid  it,  applies  to  mercantile  paper,  and  the  opinion  is  to  the 
effect  that  a  material  alteration  in  a  deed  or  in  any  commer- 
cial paper  avoids  it,  provided,  always,  that  the  alteration  is 
without  the  consent  of  the  party  sought  to  be  charged  or  affected 
by  the  alteration. 

The  case  of  Bias  v.  Floyd,  Governor,  7  Leigh  640,  was  a 
scire  facias  on  a  recognizance  taken  before  a  justice  of  the 
peace  and  certified  to  the  superior  court  of  the  county  in  which 
it  was  taken,  and  the  defendant  offered  evidence  to  prove  that 
the  recognizance  had  been  materially  altered  after  it  was  taken 
and  without  the  defendant's  knowledge  or  consent,  which  evi- 
dence was  excluded,  upon  the  theory  that  it  was  inadmissible 
h^cause  introduced  to  vary  the  terms  of  the  record;  but  this 
c«nirt  reversed  that  ruling,  the  opinion  by  Tucker,  P.,  saying: 
"It  would  be  a  reproach  to  the  jurisprudence  of  any  country,  if 
a  material  alteration  in  an  obligation,  however  solemn,  or  even 
in  the  records  of  the  court  itself,  to  the  prejudice  of  a  party, 
could  be  in  no  wise  corrected.  In  this  case,  the  parties  entered 
into  a  recognizance  which  would  have  been  void  if  it  had  re- 
mained unaltered.     It  is  changed ;  it  is  never  re-aeknowledged 
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by  them  after  the  change,  and  the  principal  does  not  even  know 
of  the  change.  It  is  impossible  to  consider  them  as  bound  bj 
the  instrument  in  its  present  form." 

In  the  case  before  us,  it  unmistakably  appears  that  the  deed  in 
question  was  never  in  fact  a  deed,  for  the  reason  that  there  was 
no  seal  affixed  to  it.  The  statement  of  Omohundro,  who  with- 
drew this  paper  from  the  clerk's  office,  is :  "To  the  best  of  my 
recollection,  when  I  came  down  to  withdraw  the  deed  from  the 
records,  Mr.  Leech  and  myself  compared  the  deed,  and  when  we 
got  through  he  asked  me  did  I  notice  anything  lacking  on  the 
deed.  I  told  him  I  did  not.  He  said:  'How  about  the  sealT 
I  told  him,  ^There  is  the  seal  on  it.  Witness  my  hand  and  seal, 
I  consider  that  a  seal.'  He  said,  'There  is  no  scroll  or  seal  at 
the  end  of  the  name.'  I  said,  'That  don't  matter.'  He  said, 
'Better  have  it  on  there,'  and  he  handed  me  a  pen  and  I  put  it 
on.  I  don't  know  whether  it  was  the  word  'seal,'  or  the  brackets 
too ;  it  strikes  me  the  brackets  were  there,  and  I  wrote  the  word 
'seal.'  When  I  got  through,  he  said,  'Hand  it  here  now,'  and  I 
handed  it  to  him,  and  he  put  it  on  the  book  the  same  way."  The 
witness  goes  on  to  say  that  he  thinks,  though  he  is  not  positive, 
that  the  scroll  was  there,  and  he  only  wrote  the  word  "seal" 
within  the  scroll — that  is,  within  a  line  merely  drawn  around 
on  the  paper  next  to  the  signature  affixed  to  the  deed ;  but  the 
witness,  Flegenheimer,  who  transcribed  the  deed  upon  the  deed 
book  of  the  clerk's  office,  testifies  that  when  he  did  so,  there  was 
no  seal  or  scroll  affixed  by  way  of  iseal,  after  the  signature  of 
Mrs.  Bumette.  When  asked,  "Did  it  have  any  line  around  it  T 
(referring  to  the  line  around  the  seal  after  the  seal  had  been 
inserted)  "or  has  that  line  been  added  since  then?"  his  answer 
is  that  it  had  nothing  at  all  after  the  name  of  Mrs.  Virginia  0. 
Bumette. 

The  court  is  of  opinion  that  this  evidence  was  admissible, 
and  should  not  have  been  excluded  from  the  consideration  of 
the  jury. 

It  is  argued,  however,  that  a  seal  or  a  scroll  affixed  by  way  of 
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a  seal  to  the  signature  of  a  grantor  in  a  deed,  is  not  necessary 
in  this  state  to  convey  title  to  real  estate.  To  sustain  this 
proposition,  we  have  no  authority  in  the  decided  cases  of  this 
court. 

Section  2413  of  the  Code  provides:  "Xo  estate  of  inherit- 
ance or  freehold,  or  for  a  term  of  more  than  five  years,  in  lands, 
jliall  be  conveyed  unless  by  deed  or  will.  *  ^  ^* 

The  learned  counsel  for  defendant  in  error  misapprehends 
the  decision  of  this  court  in  Lewis  v.  Overby,  28  Gratt.  627. 
The  court  there  did  not  hold  that  when  the  seal  was  acknowl- 
etlgc-d  in  the  body  of  the  instrument,  the  paper  was  a  sealed 
ijjstruinent,  whether  the  scroll  was  affixed  to  the  signature  or 
liot ;  but  the  point  decided  was,  that  when  a  paper,  which,  in  the 
Wy  of  it  says,  **As  witness  my  hand  and  seal,''  has  the  word 
'  jtaP  affixed  to  the  signature  of  the  maker,  it  is  a  sealed  in- 
Krument  within  the  meaning  of  the  statute.  That  is  not  the 
case  here.  While  the  deed  in  question  concludes  with  the  words, 
*^Mtiie:?s  the  following  signature  and  seal,''  and  plaintiff  in 
<Tror  si^ed  it,  there  was  then  no  seal  or  scroll  affixed  by  way 
«»f  a  seal  to  her  signature ;  and  according  to  the  evidence  which 
was  excluded,  it  was  not  made  to  apjxear  as  a  sealed  instrument 
until  after  it  had  been  transcribed  upon  the  deed  book  in  the 
clerk's  office. 

lu  giving  the  requisites  of  a  deed  in  this  state,  2  Min.  Inst., 
p.  727,  says:  **It  is  requisite,  seventhly,  that  the  |)arty  whose 
deed  it  is  should  seal  it,"  etc. 

In  Reusens  v.  Lawson,  01  Va.  226,  21  S.  E.  :U7,  it  w.is 
elf-arlv  regarded  as  a  matter  of  course  that  a  seal  is  essential  to 
a  deed,  although  it  was  h(»ld  that,  in  the  case  of  ancient  docu- 
nients,  where  the  seal  might  have  be(^n  lost,  it  was  a  question 
'"'f  fact  for  the  jury  whether  the  instrument  was  s(»aled  or  un- 
sealed. 

In  Sup,  of  Washington  Co,  v.  Dunn,  27  Gratt.  G15,  the 
opinion  by  Staples,  J.,  says:  "A  person  who  signs,  seals  and 
delivers  an  instrument  as  his  deed,  can  never  b(*  lu^ard  to  ques- 
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tion  its  validity  upon  the  ground  that  it  was  not  acknowledged 
by  him  nor  proved  at  the  time  of  the  delivery.  It  is  the  se^iUng 
and  delivery  that  give  efficacy  to  the  deed,  not  proof  of  the 
execution."  While  this  language  of  the  learned  judge  may  be 
considered  as  dictum,  it  is  entitled  to  weight,  as  it  clearly  in- 
dicates that  the  court  regarded  that  the  sealing,  as  well  as  the 
delivery  of  a  deed,  was  essential  to  its  validity. 

The  case  of  Pratt  v.  Clemens,  4  W.  Va.  443,  is  in  point.  In 
that  case  the  instrument  was  a  de^nl  of  trust,  ending  with  "Wit- 
ness the  following  signatures  and  seals ;"  but  to  the  signatures 
of  the  signers  there  were  no  seals,  or  scrolls  by  way  of  seals, 
affixed,  and,  although  in  that  shape,  it  was  admitted  to  record, 
the  court  held  that  it  was  not  a  deed  of  trust — that  is,  that  it 
was  not  suffici(4it  to  pass  title*  to  the  land  it  purported  to  convey. 

In  Elaine  the  statute  on  the  subject  is  about  the  same  as  in 
this  state,  and  in  McLaughlin  v.  Randrdl,  66  Me.  226,  the 
opinion  says:  **Two  questions  may  be  regarded  as  presented 
here.  1st,  Can  land  in  this  state  be  conven^ed  by  a  written  in- 
strument without  a  seal  i  2nd,  lias  a  ^scroll'  the  eflFect  of  a 
seal  (  There  can  be  no  doubt  that  land  in  this  State  cannot  be 
conveyed  by  an  instrument  without  a  seal.  By  the  common 
law,  the  earliest  and  the  latest,  a  seal  is  regarded  as  an  essential 
part  of  a  dei^l.''  See  also  Lomax  Dig.,  28 ;  2  Blackstone's 
Com.,  305. 

The  etmrt  is  of  opinion  that  instruction  "C/'  as  asked  for  by 
plaintiff  in  error,  was  a  correct  instruetion  as  to  the  law  of  this 
cas',  and  the  same  should  have  been  given  instead  of  instruction 
Xo.  1,  asked  for  by  defendant  in  error. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit  court 
will  be  reverst^d  and  annulled,  and  the  cause  remanded  for  a 
new  trial,  to  be  had  in  accordance  with  the  views  herein  ex- 
presjie<l. 

lie  versed. 
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iliTCHEL  V.  City  of  Riciimoxd. 
June  13,  1907. 

IcT^iciPAi.  Corporations — Streets — Leaving  Sidetoalks — Walking  in 
Gutter — Negligence, — ^A  pedestrian  who  leaves  a  city  sidewallc, 
which  is  neither  obstructed  nor  in  an  unsafe  condition,  but  merely 
wet,  muddy  and  in  a  disagreeable  condition  to  walk  on,  and  walks 
in  and  along  an  adjacent  paved  gutter  constructed  for  drainage 
only,  and,  without  exercising  ordinary  care  for  his  own  safety,  falls 
into  a  sewer  inlet  made  in  the  gutter  for  the  purpose  of  drainage, 
is  guilty  of  such  contributory  negligence  as  bars  any  recovery 
against  the  city.  The  necessity  for  such  inlets  is  a  matter  of  com- 
mon knowledge,  of  which  every  one  must  take  notice,  and  the  dan- 
gers of  which  they  must  guard  against,  even  where  they  leave  the 
sidewalk  for  sufficient  cause. 

iPPEAL  AXD  Error — Revieicing  Rulings  on  Immaterial  Evidence — Cor- 
rect Verdict. — ^Where  it  appears  that  there  was  no  sufficient  reason 
for  a  pedestrian's  leaving  the  sidewalk  and  walking  in  an  adjacent 
paved  gutter,  and  the  jury  have  rightly  so  foimd  imder  instructions 
from  the  court,  this  court  will  not  undertake  to  review  the  rulings 
of  the  trial  court  in  rejecting  evidence  oflFered  by  the  plaintiflF,  as 
to  the  city's  having  repaired  the  place  in  the  gutter  where  the 
plaintiff  was  injured,  or  that  others  had  fallen  into  the  same  or 
similar  openings  in  the  gutter.  As  there  could  have  been  no  other 
verdict  rightly  found  than  what  was  found,  the  proffered  evidence 
was  immaterial. 

Error  to  a  judgment  of  the  Law  and  Equity  Court  of  the 
^  of  Richmond,  in  an  action  of  trespass  on  the  case.  Judg- 
nt  for  the  defendant.     Plaintiff  assigns  error. 

Afprmed. 
The  opinion  states  the  case. 

Imc  Diggs,  W.  A.  Willroy  and  3/.  H.  Omohundro,  for  the 
lintif  in  error. 

Vol.  cvm — 25 
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lenry  R,  Pollard,  for  the  defeudaiit  in  error. 

^ASDWELL^  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  Mrs.  Elizabeth  B.  Mitchel,  to 
3ver  damages  from  the  city  of  Richmond,  for  injuries  suf- 
^d  by  her  while  walking  along  one  of  the  streets  of  the  city, 
t  appears  that  the  plaintiff  and  a  companion,  Mrs.  Wing- 
d,  started  after  night,  April  28,  1004,  to  attend  a  church 
?rtainment,  several  squares  away  from  their  home;  that  they 
ked  down  Grove  Avenue  until  they  came  to  Sycamore  Street 
e  street  above  where  the  accident  occurred),  where  they  en- 
ntered  a  wet  and  muddy  sidewalk,  on  which  it  was,  as  they 
siderc  d,  unfit  for  them  to  walk  (Mrs.  Wingtield,  stating  that 
had  on  low-quarter  shoes,  and  that  the  sand  and  gravel  was 
ieep  that  it  came  into  her  shoes,  and  that  there  was  water 
the  sidewalk),  and  finding  it  in  this  condition,  they  stepped 
m  the  sidewalk  and  undertook  to  walk  in  the  granolithic 
ter  rimning  along  by  the  side  of  the  sidewalk,  and  the  plain- 
slipped  and  fell  into  a  sewer  opening  in  the  gutter  at  the 
iier  of  Rowland  street  and  Grove  avenue,  just  as  she  was 
ssing  Rowland  street,  whereby  she  received  injuries  for 
fli  she  brings  the  suit. 

The  theory  uiKni  which  plaintiff  rests  her  right  of  recovery 
not  that  the  negligence  of  the  city  in  the  construction  of  th<* 
nolithic  gutter  was  the  proximate  cause  of  her  injury,  or 
t  the  sidewalk  was  obstructed  or  in  an  unsafe  condition,  but 
t  the  city  had  knowlc^lge  that  the  sidewalk  was  muddy,  wet 
I  unsuitable  for  pedestrians,  while  the  granolithic  gutter 
;  smooth  and  nearly  level,  and  not  only  suitable,  but  invitimr 
pedestrians;  that  for  a  long  period  of  time  previous  theret<» 
city  had  allowed  the  sidewalk  to  remain  in  a  condition  un- 
able for  persons  to  walk  on,  and  had  permitted  and  invite<l 
sons  to  walk  in  this  gutter  in  preference  to  the  sidewalk, 
reforc  the  city  was  answerable  in  damages  to  the  plaintiff 
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for  the  injuries  of  which  she  complains.  In  other  words,  the 
plaintiff  does  not  allege  that  the  sidewalk  which  she  left  was 
obstructed  or  in  an  unsafe  condition,  nor  that  the  granolithic 
gutter,  upon  which  she  undertook  to  walk,  was  not  properly  con- 
structed and  suitable  for  the  purposes  for  which  it  was  intended, 
but  that  the  city's  negligence  consisted  in  the  improper  con- 
struction of  the  sewer  opening,  and  of  permitting  it  to  remain 
without  change  or  alteration  after  it  had  notice  of  the  dangerous 
<M)ndition  and  an  opportunity  to  repair  it. 

As  stated  in  tliQ  petition  for  this  writ  of  error,  when  the  case 
came  to  trial,  the  plaintiff  insisted  that  she  had  the  right  to 
leave  the  sidewalk,  if  it  was  unsuitable  to  walk  on,  while  the 
defendant  city  contended  that  she  had  no  such  right  unless  the 
sidewalk  was  unsafe;  and  after  the  evidence  had  been  sub- 
mitted to  the  jury,  the  court  discarded  the  instructions  asked 
for  by  the  plaintiff  and  gave  the  following  asked  by  the  defend- 
ant as  covering  the  single  issue  to  be  determined  by  the  j  ury : 

**The  law  does  not  require  a  municipal  corporation  to  re- 
spond in  damages  for  every  injury  that  may  be  received  on  a 
public  street.  The  corporation  is  not  required  to  have  its  streets 
or  sidewalks  so  constructed  as  to  secure  absolute  immunity  from 
danger  in  using  them,  nor  is  it  bound  to  employ  the  utmost  care 
and  exertion  to  that  end.  Those  parts  of  a  street  usually 
Iwated  <m  either  side  of  the  driveway  are  commonly  called  side- 
walks, and  are  intended  to  be  used  by  pedestrians,  and  to  which 
pedostriaus  should  resort  when  passing  along  the  street,  unless 
for  sufficient  and  reasonable  cause,  it  becomes  necessary  to 
abandon  the  sidewalk  for  the  purpose  of  crossing  the  street,  or 
when  the  sidewalk  is  not  in  a  reasonably  safe  condition  for  such 
iwe  by  pedestrians;  and  the  court  further  instructs  the  jury 
that  a  pedestrian  has  no  right  to  abandon  the  use  of  a  sidewalk, 
which  is  in  a  reasonably  safe  condition  for  use,  and  use  some 
other  portion  of  the  street  without  sufficient  caus(%  as  herein- 
before explained;  and  if,  therefore,  the  jury  believe  from  the 
evidence  that  the  sidewalk  on  the  north  side  of  Grove  avenue, 
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along  which  the  plaintiff  was  passing  at  the  time  of  the  acci- 
dent, was  in  a  reasonably  safe  condition  for  use  by  pedestrians, 
and  that  plaintiff  abandoned  its  use  and  resorted  to  and  used 
that  part  of  the  street  known  as  the  gutter,  in  lieu  of  the  side- 
walk, and  that  while  so  using  and  passing  along  said  gutter, 
bhe  slipped  or  fell  into  the  sewer  inlet,  as  in  the  declaration  al- 
leged, and  thereby  received  the  injury  complained  of,  and  that 
but  for  such  abandonment  of  the  sidewalk,  and  use  of  the 
gutter,  the  accident  would  not  have  happened,  then  she  was 
guilty  of  contributory  negligence,  and  is  not  entitled  to  recover 
in  this  case.'' 

The  verdict  of  the  jury  was  for  the  defendant,  and  the  sole 
question  requiring  our  consideration  is,  whether  or  not  the  trial 
court  erred  in  instructing  the  jury  as  to  the  law  of  the  case. 

After  the  case  had  gone  to  the  jury,  it  became  necessary  for 
the  court  to  respond  to  certain  questions  propounded  by  mem- 
bers of  the  jury  as  to  the  meaning  or  purport  of  the  instructions 
that  had  Ixen  given  them,  and  the  oral  answers  to  these  ques- 
tions are  made  the  ground  for  an  exception  taken  by  the  plaintiff. 
With  retVrence  to  this  exception,  we  consider  it  only  necessary 
to  say  that  the  **oral  instruction"  in  no  way  departed  from  the 
direct  and  plain  statement  of  the  law  of  the  case  contained  in 
the  written  instruction. 

The  law  is  as  well  settled  as  to  the  duties  of  a  municipal 
cor})oration  to  construct  and  maintain,  in  a  reasonably  safe  con- 
dition, the  sidewalks  along  its  streets,  for  the  use  of  pedestrians 
as  it  is  with  reference  to  keeping  the  roads  and  streets  in  like 
condition  for  the  use  of  travelers  in  vehicles ;  but  no  authority 
is  produced  for  the  proposition  that  a  pedestrian  may  leave  a 
sidewalk,  neither  obstructed  nor  in  an  unsafe  condition,  but 
merely  muddy,  wet  and  in  a  disagreeable  condition  to  walk  on, 
and  for  an  injury  received  in  an  attempt  to  walk  in  and  along 
a  gutter  constructed  for  drainage  only,  recover  damages  of  the 
corporation. 

The  rule  of  law  laid  down  in  the  instruction  of  the  court  in 
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this  case  is  substantially  as  stated  in  sec.  1008,  2  Dillon  on 
Mun.  Corp.,  viz. :  *'The  duty  of  a  municipal  corporation  to 
keep  the  roads  and  streets  in  repair,  extends  as  much  to  side- 
walks for  the  use  of  pedestrians  as  to  the  traveled  way  for  the 
use  of  carriages.  When  an  ordinary  public  highway  is  out 
of  repair,  the  public  have  a  temporary  right  to  go  on  the  ad- 
joining land  for  the  purpose  of  travel.  So  sidewalks  and  street- 
crossings  are  constructed  for  the  use  of  foot  passengers ;  but  if 
th^e  happen  to  be  obstructed,  or  to  be  in  siich  a  dangerous  con- 
dition as  to  deter  an  ordinary  prudent  man  from  using  them, 
then  one  may  walk  elsewhere.  If  he  does  so,  however,  without 
sufficient  reason,  and  is  injured,  his  injury  cannot  be  imputed 
to  the  negligence  of  the  city." 

Accordingly  it  was  said  in  Winchester  v.  Carroll,  99  Va.  727, 
40  S.  E.  37 :  "The  general  doctrine  is  that,  whether  one  has 
been  guilty  of  negligence  or  not  is  a  mixed  question  of  law  and 
fact,  to  be  determined  by  the  court  when  the  facts  are  undis- 
puted or  conclusively  proved,  but  not  to  be  withdrawn  from  the 
jnrr  when  the  facts  are  disputed,  or  the  evidence  is  conflicting. 
But,  inasmuch  as  instructions  are  predicated  upon  a  hypotheti- 
cal state  of  facts,  when  from  the  facts  assumed,  it  is  manifest 
that  an  ordinarily  prudent  person  would  not  have  acted  in  the 
manner  supposed,  it  is  the  duty  of  the  court  to  tell  the  jury,  if 
they  believe  from  the  evidence  that  such  conduct  has  been  es- 
tablished, as  a  matter  of  law,  it  constituted  contributory  nc^gli- 
gence  and  would  defeat  a  recovery." 

In  that  case  the  plaintiff  came  upon  the  sidewalk  of  the  de- 
fendant city  en  route  to  her  home,  where  the  sidewalk  was 
twelve  feet  wide,  extending  212  feet  in  length,  with  an  elevation 
of  a  little  over  three  feet  above  the  level  of  the  street,  and  held 
in  position  by  a  perpendicular  retaining  wall,  and  without  bar- 
riers or  guard-rails  to  protect  it.  In  stating,  at  the  trial,  her 
version  of  what  occurred,  the  plaintiff  said :  "I  did  not  think 
of  anything.  It  was  dark.  I  tried  to  go  down  the  pavement 
^hen  I  came  out  of  the  gate ;  and  I  thought  it  would  be  a  better 
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way  to  get  home  to  go  out  in  the  street,  never  thinking  about 
there  being  any  danger;  and  then  I  fell  off  the  bank,  just 
walked  off  it." 

In  McLaughlin  v.  Dubuque,  42  la.  539,  a  recovery  was 
denied  for  injuries  sustained  by  the  plaintiff  by  reason  of  slip- 
ping on  ice  formed  in  the  street  gutter,  and  the  opinion  of  the 
court  says:  ''Sidewalks  and  cross-sidewalks  alone  are  con- 
structed for  foot  travelers,  and  he  who,  without  some  good  and 
sufficient  reason,  walks  elsewhere  and  is  injured,  should  not 
be  permitted  to  complain  that  he  has  been  injured  through  the 
fault  and  negligence  of  the  city." 

The  doctrine  upheld  in  that  case  is  reaffirmed  in  the  later  case 
of  Alline  v.  Ciiy  of  Lemars,  71  la.  654,  33  N.  W.  160,  where  it 
is  said:  ^^A  pedestrian  on  a  sidewalk,  who  voluntarily  and 
without  necessity  steps  from  the  walk  without  knowing  that  he 
can  do  so  with  safety,  and  steps  in  a  hole  near  the  walk  and  is 
thereby  injured,  is  guilty  of  contributory  negligence,  and  can- 
not recover  of  the  city." 

To  the  same  effect  is  Canavan  v.  Ciiy  of  Oil  City,  183  Pa. 
St.,  611,  38  Atl.  1096,  and  a  number  of  cases  there  cited, 
among  which  is  Seddon  v.  Brickley,  153  Pa.  271,  25  Atl.  1104, 
where  it  is  said:  '*0f  course,  gutters  and  curbstones  are  neces- 
sary in  paved  sidewalks  in  towns,  but  the  mere  fact  that  a  foot 
passenger  steps  into  one  or  stumbles  over  the  other,  whether  by 
night  or  day,  confers  no  right  of  action.  There  must  be  further 
affirmative  proof  of  specific  negligence  in  their  construction  be- 
fore recovery  can  be  had." 

In  the  case  at  bar  the  plaintiff,  as  in  Winchester  v.  Carroll, 
supra,  left  the  sidewalk,  not  because  it  was  obstructed  or  dan- 
gerous, but  merely  unsuitable  to  walk  upon,  concluding,  in  the 
one  case,  that  a  better  way  to  reach  her  objective  point  was  to 
walk  in  the  street ;  and,  in  the  other,  to  walk  in  and  along  the 
gutter.  In  her  evidence  the  plaintiff  makes  the  statement: 
"So,  then  we  walked  on  this  granolithic  guttering  because 
smooth  and  dry,  never  thinking  about  danger  at  all,  because  T 
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had  walked  on  it  in  different  places.  When  I  got  to  this  cor- 
ner, I  didn't  see  this  place  at  all.  I  wasn't  thinking  about 
harm,  and  I  went  in  this  hole."  Mrs.  Wingtield,  her  com- 
panioD,  when  testifying  as  to  the  occurrence,  was  asked  why 
they  were  not  more  particular  when  they  saw  the  lamp-light 
was  not  burning,  and  said :  "Well,  I  don't  know.  We  were 
walking  along,  not  thinking  about  anything  of  that  sort,  talking 
and  walking  along ;  we  had  been  so  far  and  it  was  all  right, 
and  I  did  not  take  any  notice  that  the  lamp  was  not  burning 
until  it  was  all  over  and  we  were  discussing  it  there  at  Mr. 
Copeland's,  and  I  noticed  that  the  light  was  not  burning." 

It  cannot  be  said  that  the  plaintiff  actually  knew  the  loc^ation 
of  the  sewer  inlet  (necessarily  a  dangerous  place)  into  which 
^he  slipped  and  fell,  but  it  is  a  matter  of  common  knowledge, 
of  which  she  was  required  by  law  to  take  notice,  that  street 
gutters  must  necessarily  have  inlets  to  drain  them.  IN'ot  only 
did  the  plaintiff  leave  the  sidewalk  for  an  insuflRcient  reason, 
hut,  after  leaving  it  and  attempting  to  walk  in  the  gutter,  ac- 
cording to  her  own  showing,  she  did  not  exercise  ordinary  care 
for  her  own  safety,  and  was,  therefore,  guilty  of  contributory 
nejarlifjciieo,  which  bars  her  right  of  recovery  for  the  injuries 
of  which  she  complains. 

We  are  cited  to  a  line  of  cases,  including  Nohlc  v.  Cifi/  of 
Birhmond,  31  Gratt.  271;  31  Am.  K^^p.  726;  Clarke  v. 
Jiichmovd,  S3  Va.  358,  5  S.  E.  369,  5  Am.  8t.  Rep.  281 ;  Mr- 
('nullv.  ^rat}cheMe}\  85  Va.  584,  8  S.  E.  379,  2  L.  E.  A.  601  ; 
OVy  0/  Richmond  v.  Smith,  101  Va.  161 ;  43  S.  E.  345;  and 
others,  as  supporting  plaintiff's  contention  in  this  case,  that 
as  the  sidewalk  in  question  was  unsuitable  for  her  to  walk  on, 
fiie  had  the  right  to  leave  it  and  walk  iTi  the  gutter;  but  that 
line  of  cases  has  no  application  here.  They  are  authority  only 
for  the  proposition  that  it  is  the  duty  of  a  city  to  keep  its  sid(*- 
'^'tlks  and  crossings  safe  for  pedestrians  to  walk  on,  and  if 
injury  result  from  the  neglect  of  this  duty,  the  party  injured 
may  recover  damages  of  the  city;  and  that  rule  of  law  applies 
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J  a  party  is  injured  from  no  fault  of  his,  but  the  fault  of 
ity  in  permitting  its  sidewalk  to  become  obstructed  or 
)rou8,  necessitating  pedestrians  to  walk  elsewhere,  even 
private  property,  where  danger  is  encountered  which  was 
Q  or  should  have  been  known,  by  the  city  and  guarded 
.St.  But  that  is  not  this  case.  Here  the  plaintiflF  left  the 
alk  without  sufficient  reason,  and  the  general  result  of 
wn  testimony  is,  that,  in  attempting  to  use  the  gutter  as  a 
desirable  place  to  walk,  she  was  not  paying  such  attention 
J  situation  required. 

our  view  of  the  case,  sustained  by  a  great  weight  of  au- 
y,  whether  the  court  below  erred  or  not  in  rejecting  cer- 
jvidence  offered  by  the  plaintiff  as  to  the  city's  having  re- 
i  the  place  where  she  was  hurt,  that  others  had  fallen  in 
ime  sewer  inlet  or  similar  openings  in  the  gutters  in  that 
ty,  etc.,  is  immaterial,  as  there  could  have  been  no  other 
3t  rightly  rendered  by  the  jury  than  they  did  render. 
e  judgment  complained  of  must  be  affirmed. 

Affirmed. 
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OPytbeville. 

Tax  Title  Co.  v.   Denoon. 
June  13,  1007. 

Absent,  Keith,  P. 

I.  EQumr — Jurisdiction — Quieting  Title — Who  May  Sue. — Only  those  who 
have  a  clear,  legal  and  equitable  title  to  land,  and  are  in  possession 
thereof,  can  invoke  the  aid  of  a  court  of  equity  to  give  them  peace, 
or  dissipate  a  cloud  on  the  title.  If  a  person  is  out  of  possession  but 
has  the  legal  title,  his  remedy  at  law,  by  ejectment,  is  full,  adequate 
and  complete;  if  he  has  only  an  equitable  title,  he  must  first  acquire 
the  legal  title,  and  then  bring  ejectment. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Henrico  county. 
Decree  for  complainant.    Defendant  appeals. 

Reversed, 
The  opinion  states  the  case. 

M.  H,  Omohundro  and  Isaac  Diggs,  for  the  appellant. 

S.  S.  P.  Patteson  and  W.  U.  Pnce,  for  the  appellee. 

Cardwei.1,^  J.,  delivered  the  opinion  of  the  court. 

The  subject  matter  of  this  litigation  is  a  lot  of  land,  with 
impibvements  thereon,  in  Henrico  county,  within  one  of  the 
suburbs  of  the  city  of  Richmond,  at  the  southwest  corner  of 
Washington  and  Winder  streets,  fronting  twenty-five  feet  on 
Winder  street,  and  extending  back  to  an  alley  in  the  rear. 
Vol.  cvn — 26 
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The  Tax  Title  Company,  a  corporation  under  the  laws  of 
the  state  of  Virginia,  on  the  13th  day  of  April,  1903,  obtained 
a  deed  from  the  clerk  of  Henrico  county  for  this  property,  as 
provided  by  section  ^^^  of  the  Code  of  1887,  the  property 
having  been  returned  delinquent  in  the  name  of  one  George  W. 
Martin  and  sold,  as  provided  by  law,  to  satisfy  the  delinquent 
taxes  due  thereon,  and  purchased  hy  the  Auditor  of  Public  Ac- 
counts for  the  benefit  of  the  commonwealth. 

On  April  25,  1903,  H.  L.  Denoon  obtained  from  one  B.  F. 
Hall  the  following  contract  of  purchase  of  the  said  property: 
"In  consideration  of  the  sum  of  one  dollar,  and  the  conveyance 
of  the  property  No.  809  North  28th  street  to  L.  W.  Hall,  I 
hereby  grant  and  sell  unto  II.  L.  Denoon  the  property  at  south- 
west corner  of  Washington  and  Winder  streets,  fronting  twenty- 
five  feet  on  Winder  street,  and  extending  back  to  the  alley  in 
the  rear,  subject,  however,  to  the  two  mortgages,  one  of  $700.00 
and  interest,  dated  April  19,  1893,  and  one  of  $1,250.00  and 

interest,  dated And  I  hereby  agree  to  convey 

said  property  to  said  H.  L.  Denoon  or  his  assigns,  when  so  di- 
rected by  him,  or  he  is  hereby  authorized  to  foreclose  and  sell 
said  property  under  either  of  the  above  mortgages  at  his  dis- 
cretion." 

In  September,  1903,  Denoon,  claiming  the  property  in  ques- 
tion, by  reason  of  the  foregoing  contract  from  Hall,  the  then 
owner,  filed  his  bill  in  the  circuit  court  of  Henrico  county,  the 
purpose  of  which  was  to  have  removed  the  deed  of  the  Tax 
Title  Company  aforesaid,  as  a  cloud  upon  complainant's  title 
to  the  property  it  covered,  the  bill  alleging  that  the  said  tax  title 
deed  was  not  a  valid  deed  for  the  reason  that  there  was  a 
certain  deed  of  trust  dated  April  19,  1893,  made  by  J.  B.  Blair 
and  wife  to  C  L.  Denoon,  trustee,  conveying  the  property  in 
question  to  secure  a  debt  of  $700.00,  which  deed  had  not  been 
released,  and  the  tnistee  therein  had  not  been  served  with  notice 
of  the  Tax  Title  Company's  application  to  purch^e  the  prop- 
erty, as  required  by  law. 
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The  Tax  Title  Company  filed  an  answer,  denying  each  and 
every  material  allegation  of  the  bill,  the  right  of  the  plaintiflF  to 
recover  in  said  suit,  and  that  the  deed  of  trust  to  C.  L.  Denoon 
was  a  lien  upon  the  property,  and  setting  forth  at  some  length 
the  chain  through  which  it  acquired  title  to  the  property. 

Depositions  were  taken  on  both  sides,  and  exhibits  were  filed 
in  the  record ;  and  on  the  11th  day  of  July,  1906,  the  circuit 
court  entered  the  decree  complained  of,  appointing  the  clerk  of 
Henrico  county  a  special  commissioner  to  mark  on  the  margin 
of  the  deed  book,  where  the  deed  of  the  Tax  Title  Company  was 
recorded,  that  it  was  null  and  void,  when  the  full  amount  of 
taxes,  interest  and  penalties,  amounting  to  $64.34,  had  been 
deposited  in  bank  to  the  credit  of  the  court  in  the  cause,  and 
directing  the  cause  to  be  removed  from  the  docket.  From  this 
decree  this  appeal  was  taken. 

The  first  question  for  consideration  is,  whether  or  not  ap- 
pellee (complainant  in  the  court  below)  can  maintain  this  suit 
in  a  court  of  equity  to  remove  a  cloud  from  his  title.  His  title 
to  the  property,  if  any,  which  entitles  him  to  maintain  this 
suit,  is  by  virtue  of  his  contract  of  purchase  from  Hall,  above 
^t  out,  bearing  date  April  25,  1003,  subsequent  to  the  deed 
obtained  by  appellant  for  the  property  pursuant  to  section  666 
of  the  Code.  This  contract  does  not  purport  to  convey  the 
property,  but  merely  provides  that  Hall  agrees  to  convey  the 
property  to  Denoon,  or  his  assigns,  when  so  directed  by  him,  or 
that  Denoon  might  foreclose  and  sell  the  property  under  either 
*A  the  mortgages  mentioned  in  the  contract,  at  his  discretion. 
At  most,  the  contract  only  vests  in  Denoon  an  equitable  interest 
in  the  property,  and,  although  he  may  be  considered  as  in  the 
f)osse«8ion  thereof  at  the  institution  of  this  suit,  the  tenant  of 
the  property  having  attorned  to  him,  the  question  still  remains. 
whether,  without  the  legal  title,  he  could  maintain  this  suit  in 
a  court  of  equity. 

This  court  has  repeatedly  held,  in  a  long  line  of  cases,  coming 
down  to  aienn  v.  West,  103  Va.  524,  49  S.  E.  671,  that  a  court 
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of  equity  cannot  be  invoked,  in  such  a  case  as  is  made  by  this 
bill,  either  to  give  the  complainant  peace  or  to  dissipate  a  cloud 
on  the  title  to  the  property  claimed  by  him. 

Says  the  opinion  in  Olenn  v.  West^  supra,  after  citing  a 
number  of  pertinent  authorities,  "The  doctrine  is  well  settled 
that  only  those  who  have  a  clear  legal  and  equitable  title  to 
land,  with  possession,  have  the  right  to  claim  the  interference  of 
a  court  of  equity  to  give  them  peace,  or  to  dissipate  a  cloud  on 
the  title.  The  person  out  of  possession  cannot  maintain  such  a 
bill,  whether  his  title  is  legal  or  equitable,  for,  if  his  title  is 
legal,  his  remedy  at  law  by  action  of  ejectment  is  plain,  adequate 
and  complete;  and  if  his  title  is  equitable,  he  must  acquire 
the  legal  title  and  then  bring  ejectment." 

Among  the  authorities  cited  in  the  above  named  case  is 
Smith  V.  Orton,  21  How.  241,  16  L.  Ed.  104,  where  it  was  held 
that  "An  equitable  interest  in  contestation  may  be  the  subject 
of  a  bona  fide  sale  and  transfer  by  deed,  in  the  like  manner  that 
a  mortgagor's  equity  may  be  sold  and  conveyed;"  and  that 
"after  a  mortgage  debt  is  discharged,  the  mortgagor  or  his 
assignee  may  compel  the  mortgagee  or  his  assignee  to  surrender 
the  legal  title."  But  an  assignee  of  only  an  equitable  interest 
in  real  estate  cannot  be  heard  in  a  court  of  equity  to  dissipate  a 
cloud  on  the  title. 

In  a  still  more  recent  case  decided  by  the  same  court — Frost 
v.  Spitley,  121  U.  S.  552,  30  L.  Ed.  1010,  7  Sup.  Ct.  1129— 
the  opinion  says:  "Under  the  jurisdiction  and  practice  in 
equity,  independently  of  statute,  the  object  of  a  bill  to  remove  a 
cloud  upon  title,  and  to  quiet  the  possession  of  the  real  estate, 
is  to  protect  the  owner  of  the  legal  title  from  being  disturbed  iu 
his  possession,  or  harassed  by  suits  in  regard  to  that  title;  and 
the  bill  cannot  be  maintained  without  clear  proof  of  .both  pos- 
session and  legal  title  in  the  plaintiff."  A  number  of  authori- 
ties are  cited  in  support  of  this  statement  of  the  law,  including 
Orton  V.  Smith,  18  How.  263,  where  it  was  said,  as  was  said  by 
this  court  in  Olenr^  v.  West,  supra:  "Those  only  who  have  a 
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clear  legal  and  equitable  title  to  land,  connected  with  posses- 
sion, have  any  right  to  claim  the  interference  of  a  court  of 
equity  to  give  them  peace  or  dissipate  a  cloud  on  the  title." 

hHUchcox  V.  Morrison,  47  W.  Va.,  205,  34  S.  E.  993,  it  in 
mi:  "Those  only  who  have  a  clear  legal  and  equitable  title  to 
land,  connected  with  actual  possession,  have  the  right  to  claim 
llie  interference  of  a  court  of  equity  to  give  them  peace  or  dis- 
sipate a  cloud  on  their  title." 

Connsel  for  appellee  cite  us  to  some  authorities  supporting, 
as  it  would  seem,  the  contention  that  the  holder  of  an  equitable 
title  may  maintain  a  bill  to  remove  a  cloud  thereon,  as  he  has 
no  possible  remedy  at  law ;  but  these  authorities  are  not  only 
in  conflict  with  the  great  weight  of  authority,  but  directly  in 
coniict  with  our  own  decisions  to  which  we  have  adverted. 

The  court  being  without  jurisdiction  to  entertain  the  bill  in 
this  cause,  it  is  unnecessary  to  consider  other  questions  pre- 
sented in  the  record. 

The  decree  complained  of  must  be  reversed  and  such  decree 
entered  here  as  the  lower  court  ought  to  have  entered,  dis- 
missing the  bill  of  appellee,  without  prejudice  to  his  rights  in 
^ch  farther  proceedings  as  he  may  be  advised  to  take  in  the 
premises. 

Reversed, 
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Ulytbeville. 

Brammer's  Administrator  v.   Xorfolk  &  Western  Rail- 
way Co. 

June  13,  1907. 

1.  Death  by  Wrongful  Act — Ac/ ion  by  Injured  Party — Revival  After 
Death — Final  Judgment — Res  Judicata, — Under  the  Virginia  statute 
giving  a  right  of  action  for  death  occasioned  by  the  wrongful  aci, 
neglect  or  default  of  another,  but  one  action  can  be  maintained  to 
recover  damages  for  an  injury  resulting  in  such  death,  as  there  is 
but  one  cause  of  action  in  such  a  case;  and  whether  that  action  be 
brought  by  the  injured  party  in  his  lifetime  and  revived  after  his 
death,  or  a  new  action  be  brought  by  the  personal  representative 
within  the  statutory  period,  as  provided  in  the  statute,  only  one 
recovery  can  be  had,  and  that  for  the  benefit  of  the  next  of  kin 
named  in  the  statute,  where  any  such  exist.  If  an  action  brought 
by  the  injured  party  in  his  lifetime  be  revived  in  the  name  of  his 
personal  representative  after  his  death,  and  proceed  to  final  judg- 
ment, it  is  a  bar  to  any  other  action  to  recover  damages  for  the  same 
injury.  The  object  of  the  statute  was  to  give  a  right  of  action 
wliere  none  existed  at  common  law,  and  to  prevent  an  action  from 
abating  wliich  would  otherwise  have  abated,  but  not  to  allow  twu 
actions  against  the  same  defendant  for  the  same  injury. 

Error  to  a  judgment  of  the  Circuit  Court  of  Henry  county  in 
an  action  of  trespass  on  the  case.  Judgment  for  the  defendant. 
Plaintiff  assigns  error. 

Affirmed. 

The  opinion  states  the  case. 

Hunt  &  Staples,  for  the  plaintiff  in  error. 
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Robertson  <&  Wing  field  aud  U,  tr.  MuUitis,  for  the  defendant 
in  error. 

Cardwell.,  J.,  delivered  the  opinion  of  the  court. 

M.  L.  Brammer,  while  driving  in  a  wagon  across  the  Nor- 
folk k  Western  Kailway  tracks  at  a  crossing  in  Henry  county, 
Virginia,  was  struck  by  a  locomotive,  and,  in  addition  to  the 
killing  of  the  team  and  the  destruction  of  the  wagon,  he  re- 
ceived personal  injuries.  He  thereupon  sued  the  railway  com- 
pany for  injury  to  his  person  and  property,  but  died  pending 
that  action.  After  his  death  the  action  was  revived,  under  sec- 
tion 2906  of  the  Code,  as  amended  by  the  Act  of  January  2i), 
1&94,  in  the  name  of  J.  D.  Short,  his  administrator,  and  pro- 
ceeded in,  in  the  circut  court,  and  afterwards  in  this  court,  to  a 
iinal  adjudication  adverse  to  the  plaintiff. 

Before  the  iinal  adjudication  in  that  case,  the  present  action 
was  brought  by  the  same  plaintiff  for  the  personal  injuries  to 
Brammer,  resulting,  as  alleged,  in  his  death,  and  at  the  hearing 
thereof,  which  was  after  the  final  adjudication  in  the  first  case, 
the  defendant  company  tendered  certain  pleas  of  res  adjudicatn, 
which  were  sustained  by  the  court  below;  and  to  that  judgment 
thig  writ  of  error  was  awarded. 

It  is  contended  for  plaintiff  in  error  that  th(»  circuit  court 
orronoously  sustained  the  pleas  of  res  ad  judicata  by  resort  to 
the  doctrine  of  estoppel,  and  that,  under  sections  2902  and  21)0:5 
of  the  Code  of  1887,  the  present  action  is  maintainable  on  be- 
half of  the  widow  and  children  of  Brammer,  indep<^ndent  of 
the  right  of  action  subsisting  in  Brammer  at  his  death. 

Section  2902  provides  for  the  right  of  acti(m  in  case  of 
<lpath  in  the  following  language:  '^Whenever  the  death  of  a 
prson  shall  be  caused  by  the  wrongful  act,  neglect  or  default  of 
8T1V  person  or  corporation,  or  of  any  ship  or  vessel,  and  the  act, 
neelect  or  default  is  such  as  would  (if  death  had  not  ensTied) 
have  entitled  the  party  injured  to  maintain  an  action,''  etc. ; 
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and  section  2903  is  as  follows:  "Every  such  action  shall  be 
brought  by  and  in  the  name  of  the  personal  representative  of 
such  deceased  person,  and  within  twelve  months  after  his  or 
her  death.  The  jury  in  any  such  action  may  award  such 
damages  as  to  it  may  seem  fair  and  just,  not  exceeding  ten  thou- 
sand dollars,  and  may  direct  in  what  proportion  they  shall  be 
distributed  to  the  wife,  husband,  parent  and  child  of  the  de- 
ceased. *  *  *"  Section  2906,  as  amended  by  the  Act  of  January 
29,  1894,  supra^  is  as  follows:  "The  right  of  action  under 
sections  2902  and  2903  shall  not  determine,  nor  the  action  when 
brought  abate,  by  the  death  of  the  defendant,  or  the  dissolution 
of  the  corporation,  when  a  corporation  is  the  defendant;  and 
where  an  action  is  brought  by  a  party  injured  for  damage 
caused  by  the  wrongful  act,  neglect  or  default  of  any  person 
or  corporation,  and  the  party  injured  dies  pending  the  action, 
the  action  shall  not  abate  by  reason  of  his  death,  but,  his  death 
being  suggested,  it  may  be  revived  in  the  name  of  his  personal 
representative."  It  was  under  this  last-named  section  that  the 
action  brought  by  Brammer  in  his  lifetime  was  revived  after 
his  death,  in  the  name  of  his  administrator,  plaintiff  in  error 
here,  and  was  finally  adjudicated  in  this  court.  Brammers 
Admr.  v.  N.  &  W,  Ry.  Co,,  104  Va.  50,  51  S.  E.  211. 

The  argument  of  the  learned  counsel  for  plaintiff  in  error, 
in  support  of  the  contention  that  this  action  is  maintainable, 
notwithstanding  it  has  been  finally  adjudicated  adversely  to 
the  same  plaintiff  in  another  action  against  the  same  defendant 
to  recover  damages  for  the  same  cause,  proceeds  upon  the  theory 
that  the  purpose  and  effect  of  our  statute,  the  prototype  of  which 
is  "Lord  CampbelFs  Act,"  is  to  create  a  new  cause  of  action— 
in  fact,  two  new  causes  of  action — in  all  cases  in  which  the 
injured  party  would  have  had  a  cause  of  action  had  not  death 
ensued — ^the  one  for  the  benefit  of  the  decedent^s  estate,  and  the 
other  for  the  benefit  of  the  relatives  nominated  in  the  statute; 
and  decided  cases  cited  from  other  jurisdictions,  seemingly  at 
least,  afford  support  for  this  contention. 
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Anderson  v.  Hygem  Hotel  Co,,  92  Va.  687,  24  S.  E.  269,  is 
also  relied  on,  but  it  is  manifest  that  what  was  said  in  the 
opiuioii  is  that  case  is  misconstrued  by  counsel.  The  opinion 
does  say,  that  the  administrator  bringing  action  under  sections 
2902-3,  "sues  wholly  by  virtue  of  the  statute,  and  in  respect  of 
a  different  right.  Where  the  right  of  action,  which  the  deceased 
perfeon  had  in  his  lifetime,  survives,  the  personal  representative 
sues  as  the  regular  owner  of  the  personal  estate  ^  ^  *  and  the 
recovery  is  for  the  benefit  of  ^  *  *  the  estate  of  the  decedent. 
*  *  *  The  right  of  action  of  the  personal  representative  is  the 
same  that  was  possessed  by  the  deceased  in  his  lifetime.  *  *  * 
Bur  verv'  different  is  the  right  of  action  given  by  the  act  in 
question.  The  act  requires  the  suit  to  be  brought  by  and  in 
the  name  of  the  personal  representative,  but  he,  by  no  means, 
sues  in  his  general  right  of  personal  representative.  He  sues 
only  by  virtue  of  the  statute  in  respect  of  a  different  right." 
And,  further,  *^IIis  suit  proceeds  on  different  principles.  He 
sues  not  for  the  benefit  of  the  estate,  but  primarily  and  sub- 
stantially as  trustee  for  certain  particular  kindred  of  the  de- 
ceased, who  are  designated  in  the  statute."  But  clearly  the 
Earned  judge,  who  delivered  the  opinion,  in  the  language  used, 
was  referring  to  the  right  of  action  where  suit  thereon  could 
have  been  brought  by  the  injured  party  in  his  lifetime,  and 
which,  upon  his  death,  could  be  revived  in  the  name  of  the 
personal  representative,  independently  of  sections  2902-3,  on 
the  one  hand,  and  the  right  of  action  revived  under  section 
2906,  on  the  other.  The  only  point  decided  in  that  case  of 
interest  here  is,  that  an  action  to  recover  damages  for  personal 
injuries  caused  by  the  wrongful  act,  neglect  or  default  of  any 
person  or  corporation,  must  be  brought  within  one  year,  and  not 
five  years,  from  the  time  such  injury  was  inflicted. 

At  common  law,  the  right  of  action,  if  any,  which  Brammer 

had  against  the  defendant  in  error,  with  respect  to  personal 

injuries  to  him,  would  not  have  survived  his  death,  and  it  is, 

therefore,  only  by  virtue  of  the  statute  that  the  action  he  had 

Vol.  cvir— 27 
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brought  in  his  lifetime  could  be  revived,  upon  the  suggestion 
of  his  death,  in  the  name  of  his  personal  representative.  In  the 
case  last  above  cited — Anderson  v.  Hygeia  Hotel  Co., — ^no 
a<»tion  had  been  brought  by  the  injured  party  in  his  lifetime, 
and  the  recovery  could  only  have  been  for  the  benefit  of  the 
njlatives  named  in  the  statute.  Indeed,  no  recovery  in  an 
action  for  damages  for  personal  injuries  caused  by  wrongful 
act,  etc.,  whether  the  action  is  revived  under  section  2906,  or 
brought  after  the  death  of  the  injured  party  by  his  personal 
representative  under  sections  2902-3,  would  be  for  the  benefit 
of  the  decedent's  estate,  unless  the  conditions  prescribed  in  sec- 
tion 2904  of  the  Code  (1887)  exist,  which  section  is  as  fol- 
lows: **The  amount  recovered  in  any  such  action''  (action 
under  sections  2902-3)  ''shall,  after  the  payment  of  costs  and 
reasonable  attorneys'  fees,  be  paid  to  the  wife,  husband,  parent 
and  child  of  the  deceased,  in  such  proportion  as  the  jury  may 
have  directed,  or,  if  they  have  not  directed,  according  to  the 
statute  of  distributions,  and  shall  be  free  from  all  debts  and 
liabilities  of  the  deceased;  but  if  there  be  no  wife,  husband, 
jnirent  or  child,  the  amount  so  received  shall  be  assets  in  the 
hands  of  the  pr^rsonal  representative,  to  be  disix)sed  of  ac- 
cording to  law.'' 

Where  the  action  broujrht  by  the  injured  party  in  his  lifetime 
is  revived,  in  the  name  of  his  administrator,  after  his  death, 
or  the  action  is  broucrht  undc»r  the  statute  after  his  death,  the 
issue  in  either  case  is  the  same,  the  riffht  of  recovery  restina: 
upon  the  same  state  of  facts,  namely,  the  injuries  resulting  in 
d(»ath  being  caused  bv  the  wrongful  act,  neglect  or  default  of 
th(»  defendant.  The  plain  meaning  and  intent  of  the  statute, 
construing  the  sections  which  have  been  referred  to  together,  a< 
appears  to  us,  is,  to  preserve  a  right  of  action,  which,  thereto- 
fore, would  have  been  lost,  where  the  injured  party  died  after 
or  before  he  had  brought  an  action  to  recover  damages  for  the 
wrongful  act,  neglect  or  default  of  another  person  or  corpora- 
tion, etc. 
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Upon  the  death  of  Brammer,  after  having  brought  his  suit, 
two  courses  were  open  to  his  widow  and  children  under  the 
sections  of  the  Code,  to  which  we  have  adverted.  One  was  to 
revive  the  pending  suit  under  section  2906,  or  abandon  or  dis- 
miss that  suit,  and  institute  the  suit  authorized  by  sections 
2902-3 ;  but,  in  either  case,  the  issue  would  have  been  the  same, 
and  the  recovery  for  the  benefit  alone  of  the  widow  and  children 
of  Brammer,  the  conditions  of  section  2904  not  existing.  The 
course,  by  revival  of  the  pending  suit,  brought  by  Brammer, 
was  pursued,  and  the  final  adjudication  in  that  case,  as  the 
learned  judge  below  observes,  that  no  right  of  action  in  Bram- 
mer existed  at  the  time  of  his  death,  estopped  the  plaintiff  in 
error  from  maintaining  this  action.  In  other  words,  when  it 
was  finally  adjudicated,  in  the  action  which  Brammer  had 
brought,  and  which,  after  his  death,  was  revived  under  the 
statute,  that  he  was  not  entitled  to  maintain  any  action — that 
he  had  no  right  of  recovery  against  the  defendant — the  right  to 
maintain  the  second  action  did  not  exist.  The  adjudication  that 
Brammer  had  no  right  of  action  at  his  death,  as  effectually  d(^- 
termined  the  right  to  maintain  this  second  action,  as  if  ])ayment 
to  Brammer  for  his  injuries  had  been  made  in  his  lifetimes 

It  would  be  an  anomalous  situation  if  the  language  used  in 
onr  statute  could  be  so  construed,  that,  after  a  court  of  compe- 
tent jurisdiction  has  ascertained,  in  a  suit  l)rought  by  a  party 
himself,  that  the  wrongful  acts  which  constitute  the  sole  funda- 
tion  of  any  recovery  against  the  defendant  are  not  of  actionable 
character,  and  that  the  injured  person  is  not  entitled  to  main- 
tam  an  action  by  reason  of  them,  or  to  recover  damages  on  their 
account,  other  parties,  in  another  and  subsequent  proceedinir, 
may  proceed  to  show,  in  an  action  for  their  benefit,  foundccl 
upon  the  same  alleged  acts  of  the  defendant,  that  at  the  time  of 
the  intestate's  death,  he  was,  as  a  matter  of  fact,  the  judcrment 
of  the  court  to  the  contrary  notwithstanding,  entitled  to  main- 
tam  an  action  against  the  defendant  company,  and  to  recover 
dama^^es  for  the  very  acts  in  respect  of  which,  recovery  was 
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denied  the  very  man  who  suffered  the  injuries  which  resulted 
in  his  death. 

As  remarked,  there  are  decided  cases  construing  other 
statutes,  which  afford  support  for  the  contention  of  plaintiff  in 
error;  but  it  would  prove  unprofitable  to  review  those  cases, 
since,  after  all,  this  case  must  turn  upon  the  construction  of 
our  own  statute,  which  we  feel  constrained  to  give  it. 

In  Spiva  v.  Osage,  &c.  Co,,  88  Mo.  68,  an  action  for  the 
wrongful  death  of  plaintiff's  intestate,  the  court  said:  **The 
right  of  action  accruing  to  the  widow  under  the  statute,  is  such 
as  would  have  existed  in  the  'husband's  favor  if  death  had  not 
ensued,  and  none  other,  and  as  we  hold  the  husband  could  not, 
under  the  evidence,  have  maintained  the  action  if  he  had  sur- 
vivc^d  the  accident,  a  recovery  must  be  denied  plaintiff  upon 
the  same  ground.'' 

In  Kauffman,  Admr,  v.  Cleveland  £c,  Ry  Co,,  144  Ind.  456, 
43  X.  E.  446,  another  action  for  the  wrongful  death  of  plain- 
tiff's intestate,  it  is  said:  ''Such  an  action  as  this  is  merely 
statutory,  and  the  statute  that  authorizes  it  does  so  upon  the 
condition  that  the  facts  are  such  that  the  deceased  might  have 
maintained  the  action  had  he  lived,  for  the  injury  resulting 
from  the  same  act  or  omission." 

In  B,  &  0.  S,  W,  By.  Co.  v.  Pietz,  61  111.  App.  161,  the 
opinion  of  the  court  reversing  a  judgment  in  favor  of  the  ad- 
ministrator, for  the  wrongful  death  of  his  intestate,  upon  the 
ground  that  the  intestate  had  been  guilty  of  contributory  negli- 
gence, says :  "She  (the  injured  party)  would  be  so  barred,  as 
the  law  is  held  in  this  state,  had  she  survived  the  injury  and 
sued  on  her  own  account,  and  necessarily  her  administrator, 
when  suing  for  the  benefit  of  the  lu^xt  of  kin,  must  be  barred 
also." 

As  suggested  by  counsel  for  defendant  in  error,  if  this  action 
could  be  maintain(^d,  it  could  also  be  maintained,  although 
Brammer,  in  his  lifetime,  by  compromise  or  by  recovery  in  an 
action  for  his  injuries,  had  been  compensated  therefor. 
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We  are  wholly  unable  to  see  anything  in  the  provisions  of 
the  statute  to  warrant  the  conclusion,  that,  by  it  two  actions 
against  the  same  defendant  for  the  same  injuries  are  authorized, 
80  as  to  give  an  action  in  favor  of  the  administrator  represent- 
ing the  estate,  and  also  a  second  action  in  favor  of  the  adminis- 
trator representing  the  wife  or  children,  or  other  beneficiary 
mentioned  in  the  act. 

In  13  Cyc.  327,  citing  a  number  of  authorities,  it  is  said: 
**Wliile  the  authorities  are  by  no  means  unanimous  upon  the 
point,  the  better  doctrine  seems  to  be  that  where  one,  in  his 
lifetime,  recovers  damages  for  personal  injuries,  caused  by 
negligence,  and  death  subsequently  results  therefrom,  his  per- 
sonal representatives  or  beneficiaries  designated  in  the  statute, 
are  barred  from  recovery,  under  a  statute  giving  them  a  right 
of  action  for  death  by  wrongful  act."  And,  further,  ^^Likewise, 
wheiv  the  plaintiff,  in  an  action  for  personal  injuries,  dies  from 
such  injuries  pending  the  action,  and  his  administrator  recovers 
judgment  therein,  such  judgment  is  a  bar  to  an  action  by  the 
administrator  or  the  beneficiaries  for  the  death  by  wronirful 
act/'  In  support  Qf  this  last  quotation,  there  are  also  a  number 
of  authorities  cited. 

There  is  a  great  weight  of  authority  for  the  proposition  that 
a  judgment  for  damages  for  personal  injury  by  the  wrongful 
act  or  neglect  of  another,  or  where  the  injured  party  has  re- 
ceived satisfaction  in  his  lifetime  for  the  injuries  he  sustained, 
is  a  bar  to  the  action  under  the  statute  by  the  personal  repre- 
sentative for  damages  by  reason  of  the  plaintiff's  subsequent 
death.  The  real  question  here  is,  whether  a  judgment  against 
the  plaintiff  in  error,  the  administrator  of  Brammer,  based  on 
the  finding  of  the  court  on  the  same  issue  of  fact  and  law 
presented  to  it,  is  a  bar  to  a  subsequent  action  involving  the 
same  cause  of  action. 

In  our  view  of  the  statute  we  are  considering,  but  one  action 
cto  he  maintained  to  recover  damages  for  injury  to  a  person 
caused  by  the  wrongfid  act,  neglect  or  default  of  another  person 
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•r  corporation,  as  there  is  but  one  cause  of  action  in  such  a 
ase;  and  whether  that  action  be  brought  by  the  injured  party 
a  his  lifetime  and  revived  after  his  death,  during  the  pendency 
f  the  action,  in  the  name  of  his  personal  representative,  or  a 
ew  action  be  brought  within  the  statutory  period,  as  provided 
a  the  statute,  but  one  recovery  can  be  had,  and  that  for  the 
enefit  of  the  next  of  kin  nominated  in  the  statute  where  they 
xist,  as  in  this  case;  therefore,  if  there  be  a  recovery  in  the 
ction  revived,  or  it  be  adjudicated  in  that  action  that  the  in- 
ured party  had  no  right  of  action  at  his  death,  it  is  conclusive 
f  the  right  to  maintain  another  action  to  recover  damages  for 
le  same  injury. 

It  follows  that  we  are  of  opinion  that,  in  any  view  to  be 
iken  of  this  case,  the  judgment  of  the  circuit  court  is  right, 
nd  should  be  aiBirmed. 

Afftrmed, 
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mytlHVtIle. 

Beale^  Mayor,  &  Others  v.   Pax  key. 

June  20,   1907. 

Coi^STiTVTioxAL  Law — Ameiiditiif  Acts  of  Assembly — Title  of  Acts. — 
Where  the  title  of  an  act  declares  it  to  be  au  act  to  amend  and  re- 
enact  a  prior  statute,  but  the  enacting  clause  makes  no  reference 
whatever  to  the  act  which  is  referred  to  in  the  title,  and  does  not 
purport  to  re-enact  and  publish  it  at  length,  such  amendatory  act 
is  void  because  of  its  failure  to  comply  with  section  52  of  the  Con- 
stitution, declaring  that  no  law  shall  embrace  more  than  one  object, 
which  shall  be  expressed  in  its  title;  nor  shall  any  law  be  revived  or 
amended  with  reference  to  its  title. 

MxTTficiPAL  Ck)RPORATiONS — Dissolution. — A  municipal  corporation  is 
not  dissolved  by  the  nonuser  or  misuser  of  its  franchise,  or  the 
failure  to  elect  officers.  The  Liegislature  alone  can  dissolve  such  a 
corporation. 

Municipal  roRPORATioxs — Amending  Charters — Constitutional  Pro* 
vision — (ieneral  Statute. — Section  117  of  the  Constitution  is  self- 
eiEecuting  in  so  far  as  it  amends  the  charters  of  cities  and  towns 
so  as  to  conform  to  the  provisions  of  the  Constitution;  and  the 
general  law  for  the  government  of  cities  and  towns,  passed  in  pur- 
suance of  the  Constitution,  which  provides  that  for  all  towns  there 
fihall  be  elected  every  two  years  a  mayor  and  six  councilmen,  who 
shall  constitute  the  council  of  the  town,  operates  to  amend  a  char- 
ter granted  to  a  town  prior  to  the  Constitution,  which  provided  for 
only  five  councilmen,  one  of  whom  should  be  chosen  as  mayor;  and 
the  official  acts  of  a  mayor  and  council  elected  pursuant  to  such  jicn- 
eral  law.  are  valid  and  binding  when  done  in  pursuance  of  their 
charter  powers. 

Appeal  from  the  Circuit  Court  of  Appomattox  county.     De- 
Y-e  for  complainant.     Defendant  appeals. 

Rp.verscd. 
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The  title  of  the  amendatory  Act  of  IDOG  is  *'An  Act  to 
amend  and  re-enact  an  act  entitled  an  Act  incorporating  Pam- 
plin  City,  Virginia,  approved  March  24,  1874,  as  amended  by 
an  Act  entitled  an  act  to  amend  and  re-enact  the  third  section 
of  an  act  entitled  an  act  incorporating  Pamplin  City,  Virginia, 
approved  March  31,  1875." 

The  body  of  the  Act  of  1906  makes  no  reference  whatever 
either  to  the  original  act  or  the  amendatory  act  referred  to  in 
the  title,  but  proceeds  at  once  with  the  enacting  clause,  as 
follows : 

"Be  it  enacted  by  the  General  Assembly  of  Virginia,  that  the 
territory  '^  "  *  described  in  the  second  section  of  this  act  be 
deemed,  takt^n  and  made  a  corporation  by  the  name  of  Pamplin 
City,  &c."  The  second  section  gives  the  boundaries  of  the  town, 
and  the  remaining  sections  are  devoted  to  a  declaration  of 
powers.  The  body  of  the  act  nowhere  purfwrts  to  amend  and 
r(*-enact  any  previous  statute. 

James  II.  Guihrie,  for  the  appellants. 

W.  C.  Franklin,  for  the  appellee. 

Oardwell,  J.,  delivered  the  opinion  of  the  court. 

The  town  of  Pam])lin  City,  Virginia,  was  incorixjrated  by 
an  act  of  the  Gt^neral  Assembly,  approved  ifarch  24,  1874  (Acts 
3  874,  p.  138)  the  titlo  of  the  act  b(»ing  ^'An  act  incorporat- 
ing Pamplin  City,  Virginia."  The  first  section  of  the  act  de- 
clared that  the  town  of  Pamplin,  in  the  counties  of  Appomattox 
and  Prince  Edward,  as  the  same  had  been  theretofore  laid  off 
into  lots,  streets,  etc.,  should  be  and  was  thereby  made  a  town 
corporate,  by  the  name  of  Pamplin  City,  and  by  that  name  to 
have  and  exercise  the  powers  conferred  u]X>n  towns  by  the 
general  laws  then  in  force,  or  which  might  thereafter  be  passed, 
for  the  government  of  towns  containing  less  than   5,000  in- 
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habitants.  The  second  section  set  out  and  defined  the  boun- 
daries of  the  toMm.  The  third  section  provided  that  the  officers 
of  the  town  should  consist  of  five  trustees,  who  were  to  compose 
the  council,  etc.,  and  certain  persons  named  were  to  constitute 
the  board  of  trustees,  to  hold  their  oflace  one  year,  from  the 
l8t  of  Xarch,  1874,  and  until  their  successors  were  elected  and 
duly  qualified,  according  to  law ;  and  that,  on  the  first  Tuesday 
in  February,  1875,  there  should  be  a  regular  election  held  for 
the  election  of  officers  of  the  corporation,  and  every  two  years 
thereafter.  Said  section  further  provided  that  the  trustees 
should  have  power  to  pass  all  by-laws  and  ordinances  for  the 
government  of  the  town  that  they  might  deem  proper,  not  in 
conflict  with  the  constitution  of  this  state  or  of  the  United 
States,  and  also  to  provide  for  keeping  streets  in  order,  opening 
new  streets,  etc.,  and  for  other  necessary  improvements,  for 
which  purpose  they  might  levy  such  tax,  not  exceeding  50  cents 
on  the  $100  worth  of  property  as  they  might  deem  proper,  etc. 
The  fourth  section  provided  that  the  trustees  should  elect  from 
their  body  a  president,  who  should  be  the  mayor  of  the  town, 
and  be  vested  with  all  the  powers  of  a  justice  of  the  peace 
within  the  limits  of  the  town,  etc.  The  fifth  and  last  section 
provided  for  the  appointment  by  the  councilmen  of  a  town 
sergeant,  and  prescribed  the  duties  and  powers  of  that  officer, 
among  which  was  that  he  should  collect  all  town  taxes. 

The  trustees  named  in  the  charter  duly  qualified  by  taking 
the  oath  of  office,  respectively,  as  required  by  law,  entered  upon 
the  duties  of  councilmen  of  the  town,  and  continued  to  act  as 
such  until  an  election  of  their  successors  was  held  thereafter 
a?  provided  by  law.  The  councilmen  chosen  at  the  first  and 
at  subsequent  elections  entered  upon  the  duties  of  councilmen 
and  acted  in  that  capacity  for  a  number  of  years. 

By  an  act  approved  March  31,  1875  (Acts  1874-5,  p.  419), 

^he  third    section    of    the    original    act  of  incorporation  was 

amended,  but  this  amendment  is  of  but  little  importance  hero, 

as  It  only  changed  the  time  for  the  election  of  the  successors  of 

Vol.  cvn — 28 
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he  trustees  named  in  the  original  act,  so  that  the  election  should 
ake  place  on  the  fourth'  Thursday  in  May,  1875,  and  every  two 
^ears  thereafter. 

By  an  act  approved  March  7,  1906,  (Acts  1906,  p.  90),  the 
xeneral  Assembly  again  undertook  to  amend  the  charter  of  the 
own,  the  last  mentioned  act  being  entitled  "An  act  to  amend 
md  re-enact  an  act  entitled  'An  Act  incorporating  the  town  uf 
:*amplin  City,  Virginia,'  approved  March  24,  1874,  as  amended 
)y  an  act  entitled  *An  Act  to  amend  and  re-enact  the  third  sec- 
ion  of  an  act  incorporating  Pamplin  City,'  approved  March 
11,  1875.''  Among  other  things,  this  last  mamed  act  provided 
hat,  from  and  after  the  act  went  into  effect,  and  until  its  coun- 
ilmen  and  mayor,  to  be  elected  under  its  provisions,  should 
lave  been  so  elected  and  qualified,  R.  L.  Franklin,  C.  S.  Mor- 
on, F.  H.  Lukin,  L.  i^.  Ligon,  J.  F.  Connally  and  R  D.  Bald- 
viu  were  appointed  councilmen,  and  E..  W.  Beale,  mayor ;  how 
hey  might  qualify;  and  that  therefrom  they  should  constitute 
he  mayor  and  councilmen  of  said  town  of  Pamplin  City,  Vi^ 
;inia,  etc. 

At  an  election  held  in  the  town  of  Pamplin  City  for  mayor 
md  six  councilmen  on  the  second  Tuesday  in  June,  1906,  in 
Lccordance  with  the  general  law  then  in  force  (sec.  1021,  Code 
.904),  the  said  Beale  was  elected  mayor,  and  the  other  six  pe^ 
ons  above  named  were  elected  councilmen  of  the  town,  and 
hoy  respectively  qualified  as  such  on  the  23rd  day  of  June, 
906,  and  entered  upon  and  continued  to  discharge  the  duties 
if  their  respective  oflSces ;  the  coimcil  electing  one  W.  T.  John- 
on,  sergeant  of  the  town,  who  duly  qualified  as  such  by  taking 
he  oaths  prescribed  by  law ;  one  of  his  duties  prescribed  by  the 
irdinance  passed  by  the  council  being  to  "collect  all  taxe?.** 
The  council,  at  a  meeting  held  on  the  25th  day  of  June,  190<>, 
ovied  a  tax  of  25  cents  upon  the  $100  worth  of  all  proportr 
lable  for  taxation  in  the  town,  for  the  lawful  purposes  of  the 
own.  Among  the  persons  against  whom  a  tax  was  levied,  "wa? 
no  P.  P.  Pankev,  for  the  sum  of  $1.97,  an  account  for  whirh 
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was  made  out  and  placed  in  the  hands  of  Johnson,  sergeant,  for 
collection,  along  with  the  accounts  of  other  perssons  charged 
with  taxes  in  the  town.  Johnson,  the  sergeant,  proceeded  to  en- 
force the  payment  of  the  tax  so  levied.;  whereupon  Pankey  ex- 
hibited his  bill  against  the  mayor,  councilmen  and  sergeant  of 
the  town,  and  obtained  from  the  judge  of  the  circuit  court  of 
Appomattox  county  an  injunction  restraining  Johnson,  the  ser- 
geant, from  selling  the  property  of  the  plaintiff,  and  the  col- 
lection of  the  tax  in  the  bill  mentioned  until  the  further  order 
of  the  court. 

The  plaintiff  attacked  the  validity  of  the  tax  against  him, 
and  the  right  to  enforce  its  collection  solely  upon  the  ground 
that  it  was  levied  by  virtue  of  the  act  of  March  7,  1906,  supra, 
and  that  said  act  is  unconstitutional,  null  and  void,  in  that  it  is 
an  independent  act,  and  not  passed  in  conformity  with  the  pro- 
visions of  sec.  52,  Art.  4,  of  the  constitution  of  Virginia,  which 
provides  that  no  law  shall  embrace  more  than  one  object,  which 
shall  be  expressed  in  its  title ;  nor  shall  any  law  be  revived  or 
amended  with  reference  to  its  title,  but  the  act  revived  or  sec- 
tion amended  shall  be  re-enacted  and  published  at  length. 

To  this  bill,  Beale,  mayor,  the  six  councilmen,  and  the  ser- 
geant of  the  town  above  mentioned,  filed  their  joint  answer,  to 
which  the  plaintiff  replied  generally,  which  answer  put  in  issue 
the  constitutionality  of  the  act  of  March  7,  1906,  supra,  and  the 
validity  of  the  tax  levied  against  the  plaintiff  as  above  stated ; 
and  the  cause  coming  on  to  be  heard  upon  the  bill  and  answer, 
affidavits  filed  in  support  of  the  averments  of  the  answer,  the 
record  of  the  proceedings  of  the  council,  the  certificates  of  the 
qualification  by  the  mayor  and  members  of  the  council,  an 
a^oed  statement  of  facts,  and  a  notice  of  a  motion  to  dissolve 
the  injunction  theretofore  awarded  in  the  cause,  the  court,  by 
its  decree,  entered  in  vacation,  on  the  21st  day  of  March,  1007. 
held  that  the  original  charter  of  the  town,  approved  March  24, 
1874,  as  amended  by  an  act  of  the  General  Assembly,  approved 
Jiarch  31,  1875,  had  for  a  long  time  prior  to  the  act  of  March 
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n  disused,  and  at  the  time  of  the  passage  of  said 
3d  act,  and  for  many  years  prior  thereto,  there  was 
emment  for  said  town  of  Pamplin  City;  that  it 
it  the  so-called  town  government  under  which  tht 
led  of  in  the  bill  was  levied,  was  organized  under 
•oved  March  7,  1906;  that  the  town  of  Pamplin 

legal  existence  or  authority  whatever,  unless  it  Ix' 
the  act  approved  March  7,  1906 ;  and  that  the  said 
ct  is  void  by  reason  of  its  being  contrary  to  section 
f  the  constitution  of  Virginia,  inasmuch  as  the  act 
amend  the  act  of  March  24,  1874,  as  amended  by 
!arch  31,  1875,  by  reference  to  its  title  alone,  and 
ing  clause  makes  no  reference  whatever  to  the  act 
rred  to  in  the  title,  and  docs  not  purport  to  re-enact 
at  length  the  act  as  sought  to  be  amended;  where- 
►tion  to  dissolve  the  injunction  theretofore  awarded 

was  overruled.  From  this  decree  the  defendants 
below  appealed  to  this  court. 

;  is  of  opinion  that,  for  the  reasons  stated  in  th<- 
led  from,  the  learned  judge  below  was  plainly  right 
e  act  of  March  7,  1906,  void.  But  we  are  further 
lat  it  was  error  to  hold  that  the  town  of  Pamplin 

legal  existence  or  authority  whatever  to  levy  the 
ed  of  in  the  bill  of  appellee  in  this  cause, 
seen  that  the  validity  of  the  original  charter  of 
lot  called  in  question,  and  that  the  organization  of 
mt  of  the  town  was  duly  had  under  that  charter: 
?  and  councilmen  of  the  town  were  from  time  to 
er  duly  .elected  and  qualified,  pursuant  to  the  pri> 
R  charter  as  amended  by  the  act  approved  March 
id  that  these  officers  acted  in  their  respective  ca- 
i  number  of  years. 
>  be  well  settled  that  a  municipal  corporation  doe? 

existence  for  nonuser  of  its  charter,  or  by  a  sur- 

franchise. 
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In  1  Dillon's  Municipal  Corporations,  sec.  167,  it  ia  baid: 
**Since  all  of  our  charters  of  incorporation  come  from  the  Legis- 
lature, a  municipal  corporation  cannot  dissolve  itself  by  a  sur- 
render of  its  franchise.  The  state  creates  such  corporations  for 
pvblic  ends,  and  they  will  and  must  continue  until  the  Legisla- 
ture annuls  or  destroys  them,  or  authorizes  it  to  be  done.  If 
there  could  be  such  a  thing  as  a  surrender,  it  would,  from 
necessity,  have  to  be  made  to  the  Legislature,  and  its  accept- 
ance would  have  to  be  manifested  by  appropriate  legislative 
action."  In  section  168  of  the  same  work,  it  is  said:  ''The  doc- 
trine of  a  forfeiture  of  the  right  to  be  a  corporation  has  also,  it 
is  believed  by  the  author,  no  just  or  proper  application  to  our 
municipal  corporations.  If  they  neglect  to  use  powers  in  which 
the  public  or  individuals  have  an  interest,  and  the  exercise  of 
such  powers  be  not  discretionary,  the  courts  will  interfere  and 
compel  them  to  do  their  duty.  On  the  other  hand,  acts  done 
beyond  the  powers  granted  are  void.  If  private  rights  are 
threatened  or  invaded,  the  courts  will,  as  hereafter  shown,  re- 
strain or  redress  the  injury.  *  ^  ^  In  short,  unless  otherwise 
specially  provided  by  the  Legislature,  the  nature  and  constitu- 
tion of  our  municipal  corporations,  as  well  as  the  purposes  they 
are  created  to  subserve,  are  such  that  th(\y  can,  in  tli(»  author's 
judgment,  only  be  dissolved  by  the  Legislature,  or  pursuant 
to  the  legislative  enactment.  They  may  become  inert  or  dor- 
mant, or  their  functions  may  be  suspended,  for  want  of  officers 
or  of  inhabitants ;  but  dissolved,  when  created  by  an  act  of  the 
legislature,  and  once  in  existence,  they  cannot  be,  by  reason  of 
any  default  or  abuse  of  the  powers  conferred,  either  on  the 
part  of  the  officers  or  inhabitants  of  the  incorporated  place.  As 
they  can  exist  only  by  legislative  sanction,  so  they  cannot  be 
dissolved  or  cease  to  exist  except  by  legislative  consent  or  pur- 
suant to  legislative  provision." 

In  1  Beach  on  Pub.  Corporations,  sec.  118,  the  learned 
author  declares,  that  "The  power  to  dissolve  a  municipal  cor- 
poration 18  vested  wholly    and    exclusively    in  the    legislative 


Digitized  by 


Google 


12  Bealb  v.  Pankey,  107  Va.  215. 


Opinion. 


•anch  of  our  government."  And  in  sec.  119,  he  says:  '•The 
merican  municipal  corporation  is  simply  and  purely  a  strictly 
ablic  corporation.  It  is  a  corporation  of  citizens,  for  citizens 
id  by  citizens.  Its  sole  object  is  local  government.  Being 
aintained,  therefore,  only  for  the  public  advantage,  it  is  naani- 
stly  unjust  and  even  impossible  that  the  charters  of  our  muni- 
pal  cx)rporations  should  be  forfeited  by  judicial  proceedings. 
0  give  such  a  power  to  the  judiciary  would  be  to  make  them 
K)rdinate  with  the  Legislature  in  their  control  of  local  gov- 
•nment  and  local  legislation.  The  illegal  acts  of  municipal 
Bcials  can  be  avoided  and  enjoined  by  various  methods  of  ju- 
cial  procedure,  but  the  charter  itself  being  the  creature  of  the 
egislature,  can  be  destroyed  only  by  the  same  power  that 
eated.  We  have  seen  that  the  power  of  the  Legislature  over 
unicipal  charters  is  unlimited  except  by  constitutional  limit^- 
5ns  and  by  the  power  of  the  ballot-box.  We  may  further  add 
at  this  power  of  control  has  no  rival,  and  that  neither  the 
idicial  nor  the  executive  departments  of  our  government  can 
eate  nor  destroy  a  mmiicipality,  which  is  a  subdivision  (»t 
e  State  government.  There  are,  to  the  knowledge  of  the 
riter,  no  cases  in  which  this  exclusive  control  of  the  Legislatun* 
IS  been  successfully  questioned."  In  support  of  this  stato- 
ent  of  the  law,  a  number  of  authorities  are  cited,  among  other? 
Dillon  on  Munic.  Corp.,  sec.  168.  supra. 

In  20  Am.  &  Eng.  Ency.  of  L.  (2nd  ed.)  p.  1236,  under  the 
'ad  of  "Xonuser  or  Misuser  of  Franchises — Failure  to  Ele<'T 
fficers,  Etc.,"  it  is  said:  "The  general  rule  is  undoubted  that 
municipal  corporation  is  not  ipso  facto  dissolved  by  a  nonuscr 

misuser  of  its  franchises  or  a  failure  to  elect  officers.  It 
IS  been  held,  indeed,  that  nonuser  or  misuser  of  the  fran- 
lises  of  a  municipal  corporation  is  not  even  ground  for  a  d**- 
oe  of  dissolution  by  the  courts,  but  the  contrary  has  also  been 
»clared."  In  support  of  the  law  as  thus  stated,  a  number  of 
cided  cases  are  cited. 
It  is  true  that  the  original  charter  of  the  town  of  Pamplin 


Digitized  by 


Google 


Beale  t\  Pankey,  107  Va.  215.  223 


Opinion. 


City  provides  that  the  council  shall  consist  of  only  five  persons, 
and  that  the  council  should  elect  one  of  their  number  president, 
who  should  be  mayor  and  be  vested  with  all  the  powers  of  a 
justice  of  the  peace  within  the  limits  of  the  town,  but  section 
117  of  the  present  constitution  of  Virginia  provides,  that  *'each 
of  the  cities  and  towns  having  at  the  time  of  the  adoption  of 
this  constitution  a  municipal  charter,  may  retain  the  same, 
excep*  -0  far  as  the  same  shall  be  repealed  or  amended  by  the 
General  Assembly;  provided  that  every  such  charter  is  hereby 
amended  so  as  to  conform  to  all  the  provisions,  restrictions,  lim- 
itations and  powers  as  set  forth  in  this  article,  or  otherwise  pro- 
rided  in  this  constitution ;''  and  by  section  .1  of  the  schedule  of 
the  new  constitution,  it  is  provided  that,  "The  common  and 
statute  laws  in  force  at  the  time  this  constitution  goes  into 
effect,  so  far  as  not  repugnant  thereto  or  repealed  thereby,  shall 
remain  in  force  until  they  expire  by  their  own  limitation  or 
are  altered  or  repealed  by  the  General  Ass(Mnbly.''  'J'he  general 
law  passed  in  pursuance  of  the  new  constitution  for  the  govern- 
ment of  cities  and  towns  is  found  in  Chap.  44  (»f  the  Code  of 
H*04;  and  sec.  1021,  a  part  of  that  chapter,  ])rovides,  that  in 
every  town  there  shall  be  elected  every  two  years,  on  th(^  second 
Tuesday  in  June,  a  mayor  and  six  eouncilnien ;  and  that  the 
mayor  and  councilmen  shall  constitute  the  council  of  the  town. 

It  is  clear,  therefore,  that  by  section  117  of  the  constitution, 
the  act  of  March  24,  1874,  incorporating  the  town  of  Pamplin 
City,  as  amended  by  the  act  of  March  31,  1875,  was  amended 
fco  as  to  conform  to  the  new  constitution;  and  *\Section  117  is 
self-executing  so  far  as  it  *  *  *  amends  the  charters  of  towns 
and  cities,  so  as  to  make  them  conform  to  the  provisions  of  the 
constitution."  Hicks  v.  Bristol  102  Va.  SGI;  47  S.  E.  1001; 
Campbell  v.  Bryant,  104  Va.  500,  52  S.  E.  63S. 

The  mayor  and  council  of  the  town  of  Pamplin  City,  appel- 
lants here,  having  been  duly  elected  and  qualified  in  conformity 
with  the  provisions  of  the  general  law  for  the  government  of 
cities  and  towns  in  the  commonwealth,  are  the  duly  and  legally 
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stituted  government  of  the  town  until  their  successors  bil 
y  elected  and  qualified,  and  under  the  original  charter  of  the 
n,  as  amended  as  before  stated,  the  council  is  clothed  with 
i^er  to  levy  taxes  within  the  limits  prescribed  in  the  charter^ 
refore,  the  tax  here  complained  of,  so  far  as  this  record  dis- 
hes, is  within  the  limits  of  the  power  of  the  council  to  levj, 
il  and  valid,  and  its  collection  should  not  have  been  enjoined 
^'or  the  foregoing  reasons,  the  decree  appealed  from  must  he 
orsed  and  annulled ;  and  this  court  will  enter  such  decree  as 
circuit  court  should  have  entered,  dissolving  the  injuncticm 
irded  in  the  cause,  with  costs  to  appellants. 

Reversed. 
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Ulytbeville. 

Louisville  &  Nashville  Railroad  Co.  v.  Interstate  Rail- 
road Co. 

June  20,   19U7. 

1.  Railroads — Connections — Powers   of   State   Corporation   Commission, — 

The  State  Corporation  Commission  may,  under  the  powers  conferred 
by  section  1294d,  sub-section  37  of  the  Code  of  1904,  establish  as 
many  connections  between  two  railroads  as  may  be  reasonably  nec- 
essary for  the  convenient  interchange  of  traffic  between  such  roads, 
and  for  the  accommodation  of  said  roads  and  the  public.  The  see- 
tioD  does  not  contemplate  simply  one  connection  at  a  suitable  point. 
It  is  a  remedial  statute  and  should  be  liberally  construed. 

2.  RuLROAOS — Connections — Findings  of  State  Corporation  Commission — 

Case  at  Bar. — The  Constitution  declares  that  the  findings  of  the 
State  Corporation  Commission  shall  be  deemed  to  be  prima  facie 
correct,  but,  without  invoking  that  provision,  the  evidence  in  this 
case  is  ample  to  warrant  the  finding  of  the  Commission  that  the 
connection  established  by  it  between  the  two  railroads,  which  are 
parties  to  this  proceeding,  is  reasonably  necessary. 

3.  Railroads— Conn  regions — Taking     o  f     Property — Procedure. — ^Whether 

the  crossing  of  the  works  of-  one  railroad  company  by  another  is  a 
"taking''  within  the  meaning  of  the  Constitution,  cannot  be  deter- 
mined in  a  proceeding  before  the  State  Corporation  Commission  to 
establish  the  right  to  cross.  The  right  to  cross,  and  the  terms  and 
conditions  thereof,  are  to  be  first  determined.  After  that  is  done, 
the  rights  of  the  parties  can  be  determined  upon  appropriate  pro- 
ceeding before  the  proper  tribunal. 

4.  Railroads— Conner Hons — State    Corporation    Commission — Appeal   and 

£^fTor.— Upon  affirmance  of  an  order  of  the  State  Corporation  Com- 
mission, establishing  a  connection  between  two  railroads,  this  court 
will  leave  it  to  the  Commission,  which  has  ample  authority  in  the 
premises,  to  carry  out  its  suggestions  as  to  the  manner  in  which 
the  parties  shall  afTord  to  each  other  proper  faeilities  in  their  traffic 
relations. 

Vol.  cvn — 29 
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Appeal  from  State  Corporation  Commission. 

Affirmed. 

C,  F.  Duncan,  Helm  Bruce  and  //.  L.  Stone,  for  the 
pellant. 

Rufus  A,  Ayers  and  Bullitt  &  Kelly,  for  the  appellee. 

Whittle^  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  Louisville  &  Xashville  Railroad 
)mpany  from  an  order  of  the  State  Corporation  Commission 
anting  the  appellee,  the  Interstate  Railroad  Company,  th»' 
ivilege  of  making  an  overhead  crossing  above  the  appellant's 
icks  near  Appalachia  for  its  projected  line  of  road  to  tlu' 
wii  of  Xorton;  and,  for  the  purpose  of  effecting  a  connecti(»n 
tween  the  two  roads,  authorizing  the  appellee  to  construct  a 
ur  or  connection  track  from  a  ])oint  on  the  extension  near 
e  crossing  to  the  western  end  of  its  proposed  yard  at  Appa- 
^hia,  to  accommodate  traffic  between  the  two  roads.  The 
:»ation  of  the  connection  track,  and  details  for  the  junction, 
e  shown  by  the  order  appealed  from  and  a  map  prepared  bv 
e  direction  of  the  Commission,  supplemented  by  certain  suir- 
stions  for  practical  operation  embodied  in  the  order. 
The  appellant  interposes  no  objection  to  the  allowance  of  the 
erhead  crossing,  but  insists,  (1)  That  the  Commission  erred, 

a  matter  of  law,  in  granting  a  second  connection  between 
e  two  roads;  and  (2)  That,  as  a  matter  of  fact,  the  finding: 

the  Commission,  that  the  proposed  connection  was  necessary, 
not  sustained  by  evidence. 

The  proceeding  was  had  under  sub-section  87  of  section 
!04d,  Va.  Code,  1004,  which  provides:  "Any  railroad  eonv 
my  heretofore,  or  that  may  hereafter,  be  incorporated,  an<l 
ithorized  to  construct  a  railroad  within  the  jurisdiction  of 
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this  State,  shall,  when  such  railroad  is  constructed  to  any  other 
railroad  track,  or  the  right  of  way  of  any  other  railroad  being 
operated  under  the  laws  of  this  state,  have  the  right  to  connect 
with  such  railroad  in  any  county  of  this  state  at  its  own  cost, 
at  any  suitable  point  that  may  be  agreed  upon  between  the 
chief  engineers  of  the  two  railroad  companies,  and  if  the  said 
engineers  shall  fail  to  agree,  the  State  Corporation  Commis- 
sion may,  after  hearing  evidence,  decide  the  question  in  dispute 
and  enter  the  proper  order.  But  such  connection,  if  made,  and 
all  costs  and  expenses  of  such  operation  and  maintenance  of 
i?uch  connection,  including  signals  and  other  things  deemed  nec- 
e^sary  by  the  company  with  which  said  connection  is  made,  for 
the  proper  operation  and  protection  thereof,  shall  be  borne  and 
paid  by  the  company  making  such  connection/' 

The  first  assignment  of  error  involves  the  c*ontention  that  the 
i?latute  only  contemplates  one  connection  at  a  suitable  point 
between  the  road  of  one  railroad  company  with  that  of  another ; 
and,  as  there  was  already  a  connection  l)etween  the  roads  at 
Pounding  Mill  Branch,  near  Appalachia,  the  powers  of  the 
Commission  in  that  respect  were  exhausted. 

Such  is  clearly  not  the  correct  interpretation  of  the  enact- 
ment On  the  contrary,  being  a  remedial  statute  affectiniz;  the 
general  welfare,  it  should  receive  a  liberal  construction  in  the 
interest  of  public  traffic.  It  is  plainly  within  the  compi^teiicv 
of  the  Commission  to  establish  as  many  connections  as  may  be 
reasonably  necessary  for  convenient  interchange  of  traffic  and 
the  accommodation  of  both  roads  and  the  public. 

This  brings  us  to  the  consideration  of  the  second  contention, 
Tiamely,  that,  as  a  matter  of  fact,  the  connection  in  question 
was  not  reasonably  necessary  under  all  the  circumstances  of  the 
case. 

In  approaching  that  inquiry  it  must  be  rem(mibered  that  under 
section  156,  clause  f,  of  the  constitution  of  Virginia,  the  finding 
of  the  Conmiission  is  prima  facie  correct,  and  all  presumptions 
fife,  therefore,   in  favor  of  its  action,   and  the  burden  is  on 
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the  appellant  to  show  that  the  wide  discretion  with  which  that 
tribunal  is  invested,  has  been  erroneously  exercised. 

We  are  of  opinion  that,  without  invoking  the  foregoing  rule, 
there  is  ample  evidence  to  justify  the  action  of  the  Commission 
in  directing  the  additional  connection.  Two  of  the  members  of 
the  Commission,  in  company  with  a  competent  civil  engineer, 
visited  the  location,  and  on  the  ground  investigated  conditions. 
In  the  light  of  information  thus  acquired,  the  Conmiission 
hoard  the  evidence  and  argument  of  counsel  before  coming  to 
a  conclusion.  There  was  evidence  tending  to  show  that  the 
facilities  afforded  by  the  connection  at  Pounding  Mill  Branch 
between  the  main  line  of  the  appellee's  road  and  the  spur  track 
of  the  appellant  were  hardly  adequate  to  meet  existing  demands; 
that  the  appellee  was  building,  and  had  almost  completed,  the 
extension  from  Appalachia  to  Norton,  and  also  a  branch  line 
up  Roaring  Fork,  springing  from  the  main  line  about  midway 
between  Appalachia  and  Norton,  for  the  purpose  of  developing 
the  rich  coal  fields  tributary  to  those  lines ;  and  that  it  was  not 
convenient,  if  indeed  practicable,  to  utilize  the  present  conna^ 
tion  at  Pounding  Mill  Branch  for  the  necessary  interchange  of 
this  new  traffic  with  appellant's  road.  Upon  the  whole  case, 
after  painstaking  investigation  and  mature  consideration,  the 
Commission  rejected  the  prayer  of  the  appellee  for  a  main  line 
connection  with  appellant's  road  near  the  throat  of  its  yards 
at  Appalachia,  and  adopted  the  alternative  recommendation  of 
the  appellant,  that  if  any  connection  was  to  be  allowed  at  that 
puint,  it  ought  to  be  made  with  appellant's  outlying  side-track 
nearest  to  Powell's  river. 

In  this  state  of  the  record,  upon  due  consideration  of  the 
countervailing  evidence  adduced  by  the  appellant  in  support 
of  the  competing  theory  that  the  connection  was  unnecessary, 
we  can  see  no  escape  from  affirming  the  order  of  the  Com- 
mission. 

There  are  minor  questions  demanding  our  notice.  Thus, 
under  the  plan  adopted  by  the  Commission,  the  connection  track 
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to  be  constructed  by  the  appellee  will  occupy,  for  part  of  the 
distance  to  be  covered,  the  right  of  way  of  the  appellant,  which 
occupancy  the  latter  company  insists  amounts  to  a  taking  of 
its  property. 

The  language  of  the  opinion  of  this  court  in  the  recent  case 
otN.  &  W.  By.  Co.  V.  Tidewater  By.  Co.,  105  Va.  133,  52  S.  E. 
854,  would  seem  equally  applicable  to  this  contention.     **The 
object  of  this  proceeding,  as  appears  from  Clause  3,  section 
1294b,  of  the  Code,  hereinbefore  referred  to,  was  to  have  the 
Corporation  Commission  determine  the  necessity  for  the  pro- 
posed crossing,  and  the  place  where,  and  the  manner  in  which, 
it  should  be  made.     Until  those  questions  were  finally  settled, 
no  question  of  taking  property  with  or  without  due  process  of 
law,  or  of  condemning  the  lands  of  the  road,  whose  works  were 
to  be  crossed,  or  of  compensation  therefor,  could  arise.     When 
the  plans,  appliances  and  methods  for  the  crossings  are  adopted 
by  the  Corporation  Commission,  or,  if  an  appeal  be  taken  from 
its  action,  upon  the  adoption  of  plans,  appliances  and  methods 
for  the  crossing  by  this  court,  then  it  becomes  the  duty  of  the 
company  desiring  to  cross  to  make  the  payment  of  proper  com- 
pensation therefor  before  commencing  work  thereon;  and  that 
compensation,  by  the  express  terms  of  the  statute  under  which 
this  proceeding  was  had,  is  to  be  ascertained  according  to  the 
laws  regulating  the  exercise  of  the  right  of  eminent  domain. 
Whether  crossing  the  works  of  one  railroad  company  by  an- 
other is  'a  taking  of  property'  within  the -meaning  of  that  term 
under  our  laws  of  eminent  domain,  or  what  is  the  measure  of 
compensation  in  such  a  case,  could  not  be  determined  in  this 
proceeding,  because  the  Corporation  Commission  has  no  juris- 
diction of  those  questions.    Neither  could  these  questions  be  set- 
tled by  the  court  having  jurisdiction  thereof  until  the  questions 
involved  in  this  proceeding  were  ended,  for  imtil  that  time 
neither  the  location  nor  the  character  of  the  crossing  would  be 
known.'' 

If  condemnation  proceedings  were  necessary  in  this  instance 
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question  not  involved  in  this  appeal,  and  as  to  which  we 
ress  no  opinion),  they  could  not  be  had  until  after  the  Com- 
sion  had  determined  that  the  connection  was  necessary,  and 
[  outlined  the  plac^  and  manner  of  effectuating  it.  When 
;  condition  precedent  has  been  accomplished,  the  rights  of 

parties  can  be  determined  upon  appropriate  proceedings  for 

t  purpose  before  the  proper  tribunal. 

Che  appellee  insists  that  we  ought  to  amend  and  amplify  the 

er  so  as  to  make  the  suggestions  of  the  Commission,  intended 

a  guide  to  the  parties  in  affording  proper  facilities  to  each 

er,  in  their  traffic  relations,  mandatory. 

The  Commission  is  clothed  with  ample  authority  by  statute 

deal  with  this  subject;  and  should  occasion  require,  would 

ibtless,  on  proper  application,  adopt  such  measures  as  might 

necessary  to  render  its  order  effectual. 

)n  the  subject  of  establishing  connections  between  railroads 

Jacobson  v.  Wisconsin  £c,,  R,  Co,,  70  Am.  St.  Rep,  35S, 
I  notes;  71  Minn.  519,  74  N.  W.  893,  40  L.  R  A.  389. 
?0T  these  reasons,  the  judgment  of  the  Commission  must  be 
rmed. 

Affirmed, 
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OPytbeville. 

Norfolk  &  Westerx  Railway  Co.   v.   Stegall's  Adminis- 
tratrix. 

June  20,  1907. 

1.  I.vsTBrcTioNS — \o  Eridencc  to  fiupport. — An  instruction  should  not  be 
given  when  there  is  no  evidence  in  the  ea^e  which  tends  to  support 
it,  as  it  ^imply  misleads  the  jury,  and  thereby  constitutes  reversible 
error. 

Ilrror  to  a  judgment  of  the  Corporation  Court  of  the  city  of 
Bristol,  in  an  action  of  trespass  on  the  case.  Judgment  for 
plaintiff.     Defendant  assigns  error. 

Reversed, 

P'Ujc  &  Fulherson,  for  the  plaintiff  in  (^-ror. 

WriK  F.  Rhea  and  J.  S,  Ashworth,  for  the  defendant  in  error. 
Kfitji,  p.,  delivered  the  opinion  of  the  court. 

Thi^  case  was  before  us  upon  a  former  occasion,  Avas  reversed 
upon  a  demurrer  to  the  declaration,  remanded  for  further  pro- 
ceedings, and  IS  reported  in  105  Ya.  538,  54  S.  E.  19. 

The  declaration  was  amended,  and  upon  the  trial,  after  the 
endence  was  introduced,  the  plaintiff  asked  for  instructions, 
and  at  her  instance  the  court,  among  other  thitigs,  instructed 
the  jury  that  "one  may  not,  hy  his  own  negligence  or  want  of 
proper  care,  place  another  in  a  perilous  situation,  and,  when 
ffned  for  injuries  resulting  therefrom,  put  the  burden  on  the 
plaintiff  of  showinij  that  he  acted  with  reasonable  care.     Per- 
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LS  in  great  peril  are  not  required  to  exercise  the  presence  of 
nd  required  of  prudent  men  under  ordinary  circumstances." 
^Vithout  discussing  other  instructions  or  expressing  anv 
nion  upon  the  tendency  or  weight  of  evidence  in  other  re- 
cts,  we  are  of  opinion  that  there  is  no  evidence  before  us 
ich  either  proves  or  tends  to  prove  that  defendant  in  error's 
estate  was  placed  in  a  position  of  peril  by  any  act  of  omis- 
a  or  commission  on  the  part  of  the  plaintiff  in  error.  The 
truction,  therefore,  as  applied  to  the  evidence,  was  mis- 
ding  and  erroneous. 

The  judgment  must  be  reversed  and  the  case  remanded  for  a 
V  trial  to  be  had,  not  inconsistent  with  the  views  herein  ex- 
ssed. 

Reversed, 
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ttPytbeville. 


Watts  v.  Newjjeukv  axi>  Otueks. 

June  20,  1907. 

1.  ExECUTOES  AND  ADMINISTRATORS — Priority  of  Debts — Guardian  De  Son 

Tort. — The  wards  of  a  guardian  de  son  tort  are  not  entitled,  under 
Code,  section  2660,  to  any  priority  over  the  general  creditors  of 
such  guardian  in  the  administration  of  his  personal  estate  after  his 
death.  The  language  of  that  section  plainly  accords  priority  only 
where  there  has  been  a  qualification,  and  that  qualification  has  been 
in  this  State,  and  cannot  be  extended  by  construction. 

2.  Trusts  axd  Trustees — Tracing  Funds. — In  order  to   recover  a   trust 

fund  which  has  been  misapplied  by  the  person  holding  it  in  a 
fiduciary  capacity,  it  must  be  clearly  identified  or  distinctly  traced 
into  the  property,  chose  in  action,  or  fund,  which  is  to  be  made  the 
subject  out  of  which  the  trust  fund  is  to  be  replaced.  It  is  not 
sufficient  simply  to  trace  a  fund  to  the  estate  of  tlie  defaulting 
fiduciary. 

3.  Attobxey  and  Client — Attorney's  Lien. — Attorneys  have  no  lien  upon 

property  placed  in  their  hand**  for  a  special  purpose  which  is  incon- 
sistent with  or  adverse  to  the  claim  of  such  a  lien. 

4.  Equitt — Court  Commissioner  Di^bursiny  Funds — Taking  Sides  in  Con- 

troversy.— A  commissioner  appointed  to  dihburse  funds  under  the 
control  of  the  court  is  the  mere  agent  of  the  court.  If  doubts  arise 
as  to  which  creditor  is  entitled  to  payment,  he  may  ask  the  advice 
and  direction  of  the  court,  but  he  has  no  right  to  take  sides  in  con- 
troversies over  funds  in  his  hands,  or  to  aid  any  claimant  in  assert- 
ing his  right  thereto,  and  documentary  evidence  furnished  by  him 
to  show  that  a  particular  creditor  is  not  entitled  to  a  fund,  is  no 
part  of  the  record,  and  cannot  be  considered  by  the  court  in  the 
determination  of  that  question. 

5.  Trust  ajcd  Trust  Deeds — Conveying  Particular  Interest — Inurement.— 

The  lien  of  a  deed  of  trust  on  an  undivided  fifth  interest  in  a  tract 
Vol.  cvn— 30 
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of  land,  which  is  lost  to  the  trust  creditor  by  reason  of  a  superior 
lien  thereon,  cannot  be  extended  to  a  wholly  different  undivided 
tenth  interest  in  the  same  tract  which  was  not  conveyed  by  the  deed 
of  trust,  and,  in  fact,  not  owned  by  tlie  trust  grantor  at  the  time 
the  deed  of  trust  was  made. 

ApjX'al  from  decrees  of  th(*  Cvircuit  Court  of  Tazewell  county. 
A  debt  in  favor  of  appellant  was  reported  as  a  fiduciary  debt 
and  given  preference  in  the  report  of  the  master.  Another 
crcdit<>r  excepted;  the  exc(*ption  was  sustained,  and  it  was  de- 
cided that  appellant  was  not  entitled  to  a  preference,  but  that 
his  debt  stood  on  the  same  footing  as  other  simple  contract  debt>, 
unsecured.      From   these  decrees  this  appeal  was  taken. 

Recersed  in  pari. 

The  report  of  Commissioner  Chapman,  and  the  exceptions 
thereto,  refern^d  to  in  the  opinion  of  the  court,  are  in  the  words 
and  figures  following,  to-wnt: 

''To  the  Hon.  ^^\  ./.  Ilenson,  Judge  of  the  Circuit  Court  of 
Tazf'well  county: 

**The  undersigned  conunissioner  in  the  chancerv  cause  «>f 
Sue  G.  Hancock,  who  sues  A:c.,  vs.  J.  G.  Watts'  Ex.  and  ah.. 
trix  et  ids,  and  J.  S.  &  A.  P.  Gillespie  against  same,  would* 
respectfully  report  that,  on  February  21,  1907,  he  filed  a  re- 
port, showing  certain  funds  in  his  hands,  showing  that  of  said 
funds  $G15.20  arosi*  from  the  sale  of  the  property  embraced  in 
the  trust  deed  from  J.  G.  Watts  and  wife  to  A.  P.  Gillespie. 
truste(%  to  secure  the  Bank  of  Clinch  Valley,  and  which  had 
been  reported  as  being  due  to  TI.  Xewberry  as  endorser,  he 
having,  as  endorser,-  paid  the  debt  secured  by  said  deed  to  the 
bank. 

^*Your  commis*^i(>ner  has  been  informed  that,  in  addition  to 
the  pr<x»eeds  arising  from  the  sales  mentioned  in  the  report  filed 
February  21,  1007,  TT.  Xewberry  claims  that  he  is  also  entitled, 
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under  said  trust  deed,  to  the  proceeds  arising  from  the  sale  of 
the  one-tenth  interest  in  the  Nye  Cove  tract.  Your  commis- 
sioner does  not  think  that  H.  Newberry  is  entitled  to  the  pro- 
ceedb  from  the  sale  of  this  one-tenth  for  the  following  reasons : 

"The  deed  of  trust  to  A.  P.  Gillespie,  trustee,  is  dated  the 
28th  day  of  March,  1895,  and  conveys  one  undivided  fifth  part 
of  the  2,325  acres,  known  as  the  Nye  Cove  tract,  and  recited  as 
being  the  same  land  purchased  by  J.  G.  Watts  and  others  from 
W.  A.  French  and  others.  At  the  time  of  the  date  of  this  deed 
J.  G.  Watts  was  the  owner  of  one  undivided  fifth  of  this  Nye 
Cove  tract  under  deed  from  William  A.  French  and  wife  and 
If.  W.  Straley  to  H.  Newberry,  J.  G.  Watts  and  others  dated 
i^Sth  day  of  August,  1890.  Your  commissioner  files  as  part 
'^f  diis  report  a  copy  of  said  last  mentioned  deed,  marked  *Deed 
Xo.  i; 

**It  will  be  seen  that  a  vendor's  lien  was  reserved  in  this  deed 
for  certain  purchase  money.  A  suit  was  afterwards  brought  to 
tnforce  this  vendor's  lien  in  the  name  of  H.  W.  Straley  and 
others  against  H.  Newberry  and  others,  and  the  one-fifth  in- 
terest of  J.  G.  Watts  in  said  land  was  sold  under  the  pro- 
ceedings in  said  suit  and  purchased  by  Douglas  H.  Smith,  and 
was  conveyed  to  him  by  J.  W.  Chapman,  commissioner  in  said 
obancery  cause,  by  deed  dated  4th  day  of  April,  1900.  Said 
last  mentioned  deed  is  herewith  filed  as  part  of  this  report, 
marked  'Deed  No.  2.' 

**The  price  at  which  the  J.  G.  Watts  interest  in  the  Nye 
Cove  tract  was  sold  to  D.  H.  Smith  was  the  balance  due  from 
J.  6.  Watts  on  his  one-fifth  interest  in  said  Nye  Cove  tract,  in- 
cluding interest  and  cost. 

**In  the  case  of  H.  W.  Straley  and  others  against  H.  New- 
herry  and  others,  the  one-fifth  interest  of  William  Mahone  in 
the  Nye  Cove  tract  was  also  sold  for  the  balahce  of  purchase 
money  due  from  him  and  secured  by  said  vendor's  lien,  and 
J.  G.  Watts  becanie  the  purchaser  of  this  one-fifth.  Mr.  Watts, 
however,  failed  to  pay  for  this  one-fifth,  and  the  purchase  money 
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for  same  was  paid  by  H.  Newberry  and  J.  S.  Gillespie,  and 
under  an  agreement  between  J.  G.  Watts  of  the  one  part  and 
Newberry  and  Gillespie  of  the  other  part,  one-half  of  the  Ma- 
hone  fifth  was  conveyed  to  Newberry  and  Gillespie,  and  the 
other  half  thereof  to  J.  G.  Watts  by  deed,  dated  4th  day  of 
April,  1900,  and  this  was  the  interest  owned  by  J.  G.  Watts  at 
the  time  of  his  death  and  which  was  sold  in  this  case.  Your 
commissioner  refers  to  the  record  in  the  case  of  H.  W.  Stralev 
and  others  against  H.  Newberry  &  als,  and  to  the  reports  and 
decrees  in  said  case,  which  are  in  the  clerk's  office  of  your 
honor's  court. 

*'Your  commissioner  will  further  state  that  he  was  counsel 
in  the  case  of  H.  W.  Straley  and  others  against  H.  Newberry 
and  others,  and  was  the  commissioner  who  sold  the  lands  in  the 
said  case  and  made  the  deed  to  J.  G.  Watts  for  the  one-half  of 
the  Mahone  fifth. 

^*Your  commissioner  deemed  it  his  duty  to  make  a  report 
of  these  facts  as  he  knows  them,  and  most  respectfully  asks 
your  honor  to  determine  to  whom  the  proceeds  arising  from 
the  sale  of  the  one-tenth  interest  in  the  Nye  Cove  tract  shall 
be  paid. 

^^Kespectfully  submitted, 

"  J.  W.  CHAPMAN, 

'^Commissioner.'' 

"Exceptions  of  H.  Newberry. 

"This  supplemental  report.,  and  the  consideration  thereof  by 
the  court,  is  excepted  and  objected  to,  because  liens  and  their 
order  of  priority  are  generally  fixed  prior  to  a  sale  of  real 
estate  or  interests  therein,  and  if  not  so  fixed,  they  will  not  be 
subsequently  fixed  by  supplemental  report  of  commissioner 
appointed  to  sell  said  real  estate  made  and  filed  with  decree  of 
court,  directing  him  so  to  do,  and  providing  for  notice  to  be 
given  to  parties  interested. 
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**2nd.  Because  the  report  purports  to  furnish  documentary 
and  other  evidence  to  be  considered  by  the  court,  and  evidence 
cannot  be  introduced  in  a  cause  in  this  way. 

"3rd.  Because  the  question  raised  by  said  supplemental  re- 
port, and  by  the  exceptions  to  said  commissioner's  former  report 
filed  during  this  term,  can  only  be  decided  upon  the  record  of 
these  causes,  as  it  stood  when  report  of  liens,  made  by  Commis- 
sioner Royall,  was  confirmed. 

"4th.  It  being  averred  in  bill  of  complainant  in  the  cause  of 
Sne  G.  Hancock,  who  sues  &c.,  vs.  J.  G.  Watts'  Ex.  and  als,, 
that  the  one-tenth  interest  of  J.  G.  Watts  in  the  Kye  Cove 
2,325  acres  of  land  was  embraced  in  the  deed  of  trust  to  A.  P. 
Gillespie,  trustee,  and  this  averment  nowhere  being  denied  by 
pleading  or  proof,  and  report  of  Commissioner  Royall  having 
been  confirmed  as  to  debt  reported  in  favor  of  H.  Newberry  and 
said  one-tenth  interest  in  said  Nye  Cove  land  being  sold  to  H. 
dewberry,  and  sale  thereof  confirmed,  it  is  now  too  late,  by 
supplemental  report  or  otherwise,  to  attack  the  prior  lien  in 
fa?or  of  H.  Newberry  upon  the  proceeds  of  sale  of  J.  G.  Watts' 
interest  in  said  Nye  Cove  land.'' 

Chapman  &  Gillespie,  for  the  appellant. 

Wm.  11.  Werih  and  S,  M,  B,  Goulling,  for  the  appellees. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

The  first  assignment  of  error  presents  the  question,  whether 
or  not,  in  the  payment  of  the  debts  of  John  G.  Watts,  deceased 
ont  of  the  assets  in  the  hands  of  his  personal  representative 
priority  is  accorded  by  law  to  the  debt  owing  by  the  said  de 
cedent  as  guardian  de  son  tort  of  the  appellant,  E.  Bowen 
Watts,  the  assets  being  insufRcient  to  discharge  all  of  the  debts. 

Section  2660  of  the  Code  provides  that,  where  the  assents  of  a 
decfdent,  in  the  hands  of  the  personal  representative,  after  the 
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payment  of  funeral  expenses  and  charges  of  administration,  an! 
not  sufficient  for  the  satisfaction  of  all  demands  against  hin 
they  shall  be  applied  as  follows :    First,  to  the  claims  of  phvi^i- 
cians  and  certain  other  named  classes  of  persons  for  servicH 
rendered  and  articles  furnished  during  the  decedent's  last  ili 
ness,  not  exceeding  fifty  dollars  to  any  one  class  of  the  persoiii 
named;  Second,  to  debts  due  the  United  States  and  this  state; 
Third,  to  taxes  and  levies  assessed  upon  the  decedent  previom 
to  his  death;  Fourth,  to  debts  due  as  trustee  for  persons  undtd 
disabilities,  as  receiver  or  commissioner  under  a  decree  of  ecu 
of  this  state,  as  personal  representative,  guardian,  or  committee, 
where  the  qualification  was  in  this  state ;  Fifth,  to  all  other  de- 
mands except  those  in  the  next  class;  and,  Sixth,  to  voluntary 
obligations. 

It  will  be  observed  that  the  priority  provided  for  by  the 
fourth  clause  of  section  2660  against  the  estates  of  guardians 
is  limited  by  its  language  to  guardians  who  qualify  in  this 
state.  It  is  insisted,  however,  that  the  purpose  of  the  Legisla- 
ture in  using  that  language,  was  to  make  a  distinction  between 
a  guardian  who  qualified  in  this  state  and  one  who  qualified  in 
a  foreign  jurisdiction,  and  to  give  to  the  wards  of  the  former 
class  of  guardians  additional  protection,  and  that  it  never  could 
have  been  the  intention  of  the  Legislature  to  leave  the  wards 
of  a  de  facto  guardian  in  this  state  without  a  like  protection. 
Conceding  that  there  is  no  reason  why  the  wards  of  a  guar- 
dian de  son  tort  and  of  a  guardian  who  qualified  in  this  state, 
should  not  have  the  same  right  of  priority  in  the  distribution  of 
their  guardian's  estate,  the  question  is,  does  the  statute  give 
them  such  right  ? 

In  the  case  of  Piice,  &c,  v.  Harrison,  &c,,  31  Gratt.  114. 
117,  which  aros(»  before  the  amendment  to  the  statute  now  un- 
der consideration,  giving  priority  to  debts  due  from  trustees  to 
persons  under  disabilities,  it  was  argued  that  such  persons  were 
within  the  spirit  or  equity  of  the  statute  and  should  have  tlw 
priority   accorded  by   it,   although  they  were  not   within    tho 
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letter.  In  reply  to  that  contention,  it  was  said  by  Judge  Burks, 
in  delivering  the  opinion  of  the  court,  that,  *'In  the  construction 
of  statutes,  the  primary  object  is  to  discover  the  intention  of  the 
I^egislature,  and  where  that  intention  can  be  indubitably  ascer- 
tained, the  courts  are  bound  to  give  it  effect,  whatever  they  may 
think  of  its  wisdom  or  policy.  Where  the  language  is  free  from 
ambiguity  and  the  intention  plainly  manifested  by  it,  there  is 
ui)  roijm  for  construction.'^  **  ^There  is  always  danger,'  "  he 
continues,  quoting  from  Lord  Tenderden,  ^*  4n  giving  effect  to 
what  is  called  the  equity  of  a  statute ;  it  is  nnich  safer  and  bet- 
ter to  rely  on  and  abide  by  the  plain  words,  although  the  Legis- 
lature might  have  provided  for  other  cases  had  their  attention 
been  directed  to  them.'  "  Brown  v.  Lambert,  33  Gratt.  25G, 
i'07-S;  Suth.  on  Stat.  Constr.,  sec.  415. 

Applying  these  rules  of  construction  to  this  case,  it  is  clear, 
we  think,  that  the  statute  does  not  embrace  the  wards  of  a 
guardian  de  son  tort.  The  only  guardian  whose  estate  is  sub- 
ject to  such  priority  is  one  who  has  qualified  as  such,  and  whose 
qualification  was  in  this  state.  We  are  no  more  at  liberty  to 
disregard  the  requirement  that  he  has  been  appointed  guar- 
dian— for  his  qualification  implies  this — than  we  are  to  dis- 
regard the  requirement  that  his  qualification  must  be  in  this 
s'tate. 

It  is  insisted  that  the  appellant,  R.  Bowen  Watts,  was  en- 
titled to  have  priority  in  the  payment  of  his  debt  over  the  gen- 
eral oretlitors  of  the  decedent's  estate,  because  *Mhe  funds  or 
estate  represented  by  the  recovery  never  belonged  to  the  de- 
<'edent,  and  upon  his  death,  did  not  constitute  a  part  of  his 
^tate,  but  had,  by  his  wrongful  act,  become  mingk^d  with  hia 
"ther  property." 

The  re-cord,  as  we  understand  it,  d(^K*s  not  identify  any  part 
**i  the  funds  in  the  hands  of  the  personal  representative  or 
under  the  control  of  the  court,  arising  from  the  sale  of  the 
decedent's  lands,  as  the  property  of  the  appellant,  which  went 
intr>  the  hands  of  his  guardian,  nor  is  it  shown  that  said  funds 
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embrace  the  proceeds  of  such  property  or  any  part  thereof. 
They  may  do  so,  but  the  evidence  fails  to  show  it. 

There  are  some  cases  cited  by  appellant's  counsel  which  hold 
that,  in  order  to  give  a  preference  to  the  beneficiary  of  a  trust 
estate,  which  has  been  dissipated  by  the  person  holding  it  in  a 
fiduciary  capacity,  it  is  not  necessary  to  trace  the  trust  fimd 
into  some  specific  property,  but  it  is  sufficient  if  it  can  be 
traced  into  the  estate  of  the  defaulting  fiduciary.  The  better 
doctrine,  as  it  seems  to  us,  and  that  sustained  by  the  weight  of 
authority,  is  that,  in  order  to  recover  a  trust  fund  which  has 
b(  en  misapplied  by  the  person  holding  it  in  a  fiduciary  ca- 
pacity, it  must  be  clearly  identified  or  distinctly  traced  into 
the  property,  chose  in  action,  or  fund,  which  is  to  be  made  the 
subject  out  of  which  the  trust  fund  is  to  be  replaced.  See  Nat'l 
Bh%  v.  Life  Ins,  Co,,  104  U.  S.  54,  26  L.  Ed.  693,  and  cases 
cited;  3  Pom.  Eq.  Jur.  (3rd.  Ed.)  sees.  1047,  1048,  note  "f," 
and  cases  cited,  and  sees.  1079,  1080;  Holmes  v.  Oilman,  138 
X.  Y.  309,  34  X.  E.  205,  34  Am.  St.  Rep.,  463,  20  L.  R  A. 
5CG;  Wetherell  v.  O'Brien,  140  111.  146,  29  X.  E.  904,  33  Am. 
St.  Rep.  221. 

The  next  question  to  be  considered  is  whether  or  not  the 
trial  court  erred  in  holding  that  the  attorneys  of  John  G.  Watts 
had  an  attorney's  lien  on  certain  drafts  payable  to  the  order  of 
said  Watts,  in  their  hands  at  the  time  of  his  death. 

A  short  time  befon^  the  death  of  Mr.  Watts,  he  deposited  in 
a  bank  in  Tazewell  county  several  thousand  dollars,  the  pro- 
ceeds of  the  sales  of  lands  or  interest  in  lands  owned  by  him, 
lying  in  the  state  of  West  Virginia.  After  making  the  deposit, 
he  consulted  with  two  firms  of  attornej^s,  who  had  been  his 
counsel  for  some  time,  as  to  the  Ix'st  method  of  preventing  the 
money  deposited  in  bank  from  becoming  involved  in  a  suit  with 
his  wife  and  her  sons  by  a  former  marriage  and  tied  up,  as  his 
other  property  then  was,  in  order  that  the  fund  in  bank  might 
be  under  his  personal  control,  to  be  applied  by  him  to  the  pay- 
ment of  sueh  of  hi";;  debts  as  ho  tliouirht  proper.      "They  ad- 
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vised  him,"  as  stated  in  their  answer,  "to  put  the  money  in  New 
York  drafts,  where  it  would  not  be  subject  to  garnishment  or 
attachment  proceedings,  so  that  he  could  at  any  time  realize  the 
money  on  the  drafts  and  apply  it  to  the  payment  of  such  debts 
as  he  thought  best."  This  advice  he  acted  upon  and  secured 
three  drafts,  one  of  which  he  deposited  with  one  firm  of  attor- 
neyu,  and  the  other  two  drafts  with  the  other  firm.  The  drafts 
remained  in  the  possession  of  his  attorneys  until  Mr.  Watts' 
death,  which  was  unexpected  and  very  soon  afterwards.  They 
continued  to  hold  them  after  his  death  and  until  after  this  suit 
was  brought,  awaiting  proper  legal  direction  as  to  what  disposi- 
tion should  be  made  of  them.  At  the  time  of  ^Ir.  Watts'  death, 
bo  was  indebted  to  both  firms  for  professional  services  rendered 
hira,  a  part  of  which  was  for  advice  given  him  concerning  the 
management  of  the  funds  mentioned.  Both  firms  claimed  an 
attorney's  Hen  on  the  drafts  respectively  hold  by  them  for  all 
the  fees  due  them.  The  court  required  the  drafts  to  be  de- 
livered to  the  personal  representative  of  the  decedent's  estate, 
but  without  prejudice  to  the  lien  claimed  by  the  attorneys.  The 
df'bt  duo  one  of  the  firms  was  settled  or  adjusted  after  the  filing 
of  their  answer,  and  the  claim  of  the  other  firm  alone  is  involved 
in  this  appeal. 

The  right  of  the  attorneys  to  a  lien  on  the  drafts  in  their 
hands  for  their  fees  or  any  part  thereof,  is  denied  by  the  ap- 
pellant, upon  the  ground,  first,  that  the  advice  given  the  dece- 
dent was  to  enable  him  to  conceal  his  property  from  his  credi- 
tors, which  was  not  such  advice  as  they  had  the  right  to  give, 
and  the  drafts  were,  therefore,  not  placed  in  their  hands  in  the 
course  of  professional  employment;  and,  second,  that  the  de- 
posit of  the  drafts  with  them  was  made  for  a  specific  purpose, 
which  is  inconsistent  with  the  claim  of  a  lion. 

In  the  view  we  take  of  this  assignment  of  error,  it  is  unnec- 
?ary  to  consider  the  question  whether  or  not  the  drafts  came 
into  the  hands  of  the  attorneys  in  the  courso  of  their  profes- 
sional employment,  for,  if  it  were  conceded  that  the  drafts  were 
VoT,.  cvn — 31 
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jposited  with  the  attorneys  in  the  course  of  professional  em- 
oyment,  it  is  clear,  we  think,  that  they  were  placed  in  their 
inds  for  a  special  purpose,  inconsistent  with  the  claim  of  a 
Bn. 

The  object  of  placing  the  drafts  in  the  hands  of  the  attorneys, 
;  stated  by  them  in  their  original  and  amended  answers,  was 
•  enable  the  client  at  any  time  to  realize  the  money  on  the 
•afts  and  apply  it  to  the  payment  of  such  debts  as  he  thought 
;st.  The  action  of  the  client  in  depositing  the  drafts  with  his 
;torneys,  as  they  had  advised,  for  that  express  purpose,  is  in- 
insistent  with  the  claim  of  lien  now  asserted  by  his  attorneys, 
heir  debt  might  not  be,  and  most  probably  was  not,  one  of  the 
3bts  which  he  intended  to  pay  out  of  the  money  deposited  in 
ink.  If  it  had  been,  he  would  very  likely  have  given  his  at- 
rneys  a  check  in  payment  of  their  debt  and  obtained  drafts 
►r  the  residue  only.  If  their  debt  was  not  one  of  the  debts 
hich  he,  in  his  then  financial  condition,  thought  it  *T>est"  to 
ly  out  of  the  proceeds  of  the  drafts,  he  would  be  compelled  to 
ibmit  to  the  demand  of  his  attorneys  or  have  the  whole  pur- 
)se  for  which  he  deposited  the  drafts  in  accordance  with  their 
Ivice  thwarted. 

That  an  attorney  has  no  lien  upon  property  placed  in  hi> 
inds  for  a  special  purpose,  which  is  inconsistent  with  or  ad- 
?rse  to  the  claim  of  a  lien,  see  Anderson  v.  Bosworth,  15  K.  I. 
^3,  8  Atl.  339,  2  Am.  St.  Rep.  910 ;  Weeks  on  Attorneys,  soi«. 
ri;  4  Cyc.  1016;  Ex  parte  Pevihcrf on,  IS  Vesey  251: 
'alker  v.  BircJc,  6  Term.  Rep.  258,  262. 

The  remaining  assignment  of  error  is  to  the  action  of  tho 
►urt  in  sustaining  the  exception  of  H.  Xewberry  to  the  reports 
:  Commissioner  Chapman,  and  holding  that  the  prooi'eds 
•ising  from  the  sale  of  the  one-tenth  interest  in  the  Xye  C«>ve 
act  of  land  should  be  paid  to  II.  Xewl>erry. 

One  of  the  exceptions  to  Commissioner  Chapman's  report  is 
lat  it  purported  to  furnish  documentary  and  other  evidence, 

be  considered  by  the  court  in  passing  upon  the  question,  upon 
hich  he  asked  the  court's  instructions. 
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A  commissioner  of  a  court,  in  making  sales,  collecting  the 
proceeds  of  such  sales,  and  paying  the  same  out  under  the  or- 
ders and  decrees  of  the  court,  is  the  mere  agent  of  the  court. 
His  duty  in  paying  out  the  money  collected  from  such  sales  is 
to  pay  it  out  as  directed  by  the  court.  If  he  has  doubt  about 
which  creditor  is  entitled  to  payment,  he  has  the  right  to  ask 
the  court  to  construe  its  decrees  and  make  clear  what  his  duty 
is;  but  he  has  no  right  to  take  sides  in  controversies  over  the 
fund  in  his  hands,  or  aid  any  claimant  in  asserting  his  right 
thereto.  The  exhibits  filed  with  Commissioner  Chapman's  re- 
port to  show  that  H.  Newberry  did  not  have  a  lien  on  the  one- 
tenth  interest  in  the  Isye  Cove  tract  of  land  purchased  by  John 
6.  Watts  in  the  case  of  Straley  and  others  v.  Newberry  and 
others,  were  not,  therefore,  properly  a  part  of  the  record,  and 
could  not  be  looked  to  in  passing  upon  the  question  whether  or 
not  H.  Xewberry  had  a  lien  on  the  proceeds  of  the  sale  of  that 
interest 

The  report  made  in  the  case,  ascertaining  the  liens  and  their 
priorities,  and  which  was  confirmed  by  the  court,  finds  that 
John  6.  Watts  conveyed  certain  property  in  trust  to  secure  the 
payment  of  the  debt  asserted  by  Newberry.  Among  the  property 
so  conveyed  was  "one  undivided  fifth  of  that  certain  tract  ot 
land  containing  2,325  acres,  lying  in  Tazewell  county,  known 
as  the  Nye  Cove  land,  and  being  the  same  land  purchased  by 
John  G.  Watts  and  others  from  W.  A.  French  and  H.  W. 
Straley."  The  one-tenth  undivided  interest  in  the  same  tract 
of  land,  and  upon  the  proceeds  of  which  Newberry  claims  to 
have  a  lien  by  virtue  of  the  said  deed  of  trust,  was  not  owned 
by  Watts  when  the  deed  of  trust  was  executed.  That  one-tenth 
interest  was  one-half  of  the  undivided  interest  of  William  Ma- 
hone  in  the  Nye  Cove  tract  of  land,  and  was  purchased  by 
Watts  subsequently  to  the  execution  of  the  deed  of  trust  at  a 
judicial  gale  made  in  the  cause  of  Straley  and  others  v.  Neiv- 
herry  and  others. 
While  the  undivided  one-fifth  interest  purchased  by  Watta 
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from  French  and  Straley  and  the  undivided  one-tenth  interest 
purchased  by  Watts  at  the  sale  made  by  the  court,  are  parts  of 
the  Kye  Cove  tract  of  land,  they  are  wholly  distinct  interests. 
Conceding,  as  was  stated  in  argument,  and  not  denied,  (though 
that  fact  does  not  clearly  appear  by  the  record),  that  the  said 
undivided  fifth  interest  embraced  in  the  deed  of  trust  was  sub- 
ject to  a  lien  for  the  purchase  money  due  French  and  Straley, 
and  that  it  was  sold  to  satisfy  that  lien,  so  that  it  was  wholly 
lost  as  a  security  for  Newberry's  debt,  we  know  of  no  rule  of 
law  that  would  extend  the  lien  of  the  deed  of  trust  to  another 
and  wholly  distinct  interest  in  the  land  subsequently  acquired 
by  Watts.  If  the  interest  subsequently  acquired  by  Watts  haJ 
been  a  part  of  the  interest  conveyed  by  the  deed  of  trust,  al- 
though that  instrument  contained  no  warranty  of  title,  it  may 
be  that,  under  the  decisions  of  Nye  v.  Lovitty  92  Va.  710,  717, 
24  S.  E.  345;  Reynolds  v.  Cook,  83  Va.  817,  3  S.  E.  710;  5 
Am.  St.  Rep.  317 ;  Burtner  v.  Keran,  24  Gratt.  42,  and  Doswdl 
v.  Buchanan,  3  Leigh  365,  23  Am.  Dec.  280,  it  would  have 
inured  to  the  benefit  of  the  deed  of  trr-.t  creditor;  but,  upon 
this  question  we  express  no  opinion,  as  it  is  not  involved  in  this 
case.     . 

We  are  of  opinion  that  the  decree  complained  of  should  be 
affirmed,  except  in  so  far  as  it  holds  that  the  decedent's  attor- 
neys had  a  lien  on  the  drafts  in  their  hands  for  the  payment  of 
their  fees ;  and  in  so  far  as  it  holds  that  H.  Newberry  was  en- 
titled to  the  proceeds  of  the  sale  of  the  decedent's  one-tenth  in- 
terest in  the  !N"ye  Cove  tract  of  land,  it  should  be  reversed.  As 
to  tliost^  claims,  the  decree  must  be  reversed  and  set  aside. 


"^7 


Reversed  in  part. 


Digitized  by 


Google 


Preston  v.  Va.  Mining  Co.,  107  Va.  245.  245 


Statem«nt. 


OlytlKVille. 

lEsTox   AND  Others  v.   Vieoinia  Mining  Co. 

June  20,  1907. 

lOJf — Xature  of  Estate  to  be  Divided — Equity  Jurisdiction. — 
ere  a  party  in  possession  of  a  tract  of  land  claims,  under  a  title 
amount  in  time  and  wholly  distinct  from  and  hostile  to  the  title 
another  party,  who  claims  an  undivided  interest  in  the  land 
ler  a  bubsequent  grant  from  the  commonwealth,  the  parties  are 
her  tenants  in  common,  joint  tenants,  nor  co-parceners,  and  a 
rt  of  equity  is  without  jurisdiction  to  decree  a  partition  of  such 
1. 

E  Possession — Color  of  Title — Deed  from  One  Tenant  in  Com- 

1. — A     stranger    who    takes    a    conveyance    of    the    whole    es- 

i   in    a    tract  of   land,   and,   in   pursuance   thereof,   enters   into 

exclusive    possession    thereof,    claiming    title    to    the    whole, 

occupies,    uses   and    enjoys   the    same   adversely,   openly,    and 

oriously   for   the  statutory   period,  acquires   title   to   the  whole 

d,  although  the  grantor  may  have  owned  only  an  undivided  in- 

?st  therein.    He  is  not  a  tenant  in  common  with  others  who  owned 

land  jointly  with  his  grantor,  and  they  cannot  maintain  a  suit 

pqiiity  against  him  for  the  partition  of  the  same. 

il  from  a  decree  of  the  Circuit  Court  of  Carroll  county. 
:or  defendants.     Complainants  appeal. 

Affirmed, 
pinion  states  the  case. 

!  <&  Penn  and  W.  D.  Tompkins,  for  the  appellant. 

.  Bolen  and  Archer  A.  Phlegar,  for  the  appellee. 

tisoN^  J.,  delivered  the  opinion  of  the  court. 
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This  suit  was  instituted  for  the  purpose  of  having  partition 
of  two  small  tracts  of  land  of  ten  acres  and  a  fraction  each 
lying  a  mile  or  more  from  each  other  in  the  county  of  Carroll, 
and  within  a  large  boundary  of  land  owned  by  the  appellee 
mining  company.  The  circuit  court  held  that  the  defendant 
mining  company  was  not  a  tenant  in  common,  joint  tenant,  nor 
co-parcener  of  the  plaintiffs,  and  that  a  court  of  equity  was, 
therefore,  without  jurisdiction  to  make  partition  of  the  two 
tracts  of  land  in  dispute.  The  bill  was,  therefore,  dismissed, 
but  without  prejudice  to  the  rights  of  the  complainants  to  insti- 
tute such  action  at  law  as  they  might  be  advised  to  test  their 
right  and  title  to  any  portion  of  the  two  tracts  of  land  in 
controversy. 

The  claim  of  the  appellants  to  be  tenants  in  common  with 
the  appellee  rests  upon  two  separate  grants,  dated  April  1. 
1856,  each  for  ten  and  a  fraction  acres,  to  Lorenza  D.  Blair. 
Martin  W.  Leonard  and  Lewis  Starr,  Blair  taking  a  one-third 
interest  and  Leonard  and  Starr  a  two-thirds  interest.  Blair 
never  parted  with  his  interest  in  these  two  grants  in  his  life- 
time, and  the  same  descended  to  his  heirs  at  law.  John  F. 
Preston,  through  successive  alienations,  became  the  owner  of 
the  Leonard  and  Starr  two-thirds  interests,  and  died,  leaving  a 
will  devising  this  interest  in  these  grants,  together  with  other 
property,  to  his  wife,  Jane  M.  Preston,  who  died  intestate,  and 
the  appellants  are  her  heirs  at  law. 

The  appellee  claims  title  under  the  Rustin  grant,  bearing 
date  in  1785,  long  anterior  to  the  two  grants  of  ten  acres  and 
a  fraction  each  now  in  dispute.  By  deed  dated  September  2, 
1889,  The  Rustin  Land,  Mining  and  Manufacturing  Co.  con- 
veyed to  A.  J.  Dull  a  number  of  tracts  of  land,  including  the 
two  parcels  in  controversy,  each  of  which  is  described  by  met«  I 
and  bounds,  and  all  lying  contiguous  to  each  other.  After  Dull 
had  taken  this  deed,  the  heirs  of  L.  D.  Blair,  one  of  the  patem 
tees  under  the  grants  of  1856,  asserted  a  claim  to  five  parcel^ 
of  the  land  lying  within  the  boundary  which  had  been  conveyec 


Digitized  by 


Google 


Preston  v.  Va.  Mining  Co.,  107  Va.  245.  247 


Opinion. 


to  Dull.  In  order  to  avoid  litigation  and  quiet  his  title,  Dull 
bought  the  claim  of  the  Blair  heirs,  and  took  from  them  a 
deed,  dated  Xovember  12,  1889,  to  the  five  parcels,  which  in- 
cluded a  conveyance  by  metes  and  bounds  of  the  two  ten-acre 
tracts  in  controversy;  and  on  the  25th  of  the  same  month  Dull 
conveved  all  of  these  lands,  including  the  two  ten-acre  tracts 
in  question,  to  the  appellee  mining  company. 

These  recitals  show  that  the  claim  of  the  appellee  to  the 
land  in  controversy  is  under  the  Rustin  survey,  a  title  para- 
mount in  time,  and  wholly  distinct  from  and  hostile  to  that 
under  which  the  appellants  claim.  This  being  so,  the  appellee 
does  not  bear  to  the  appellants  the  relation  of  tenant  in  common, 
joint  tenant,  or  co-parcener,  and  a  court  of  equity  has  no  juris- 
diction to  entertain  this  suit  for  a  partition  of  such  lands. 

The  evidence  shows,  as  heretofore  stated,  that  the  purpose  of 
the  appellee  in  obtaining  from  the  Blair  heirs  the  deed  of  No- 
vember 12,  1889,  was  to  avoid  litigation  and  quiet  the  title 
already  acquired  by  it  from  the  Rustin  Mining  and  Manufac- 
turing Co.  It  is,  however,  contended  that  the  possession  by  the 
appeUee  of  the  land  in  dispute  must  be  referred  to  the  title 
which  it  has  under  the  deed  from  the  Blair  heirs,  because  that 
title  is  consistent  with  the  claim  of  the  appellants  to  be  tenants 
in  conrunon. 

It  is  suflacient  to  say  in  reply  to  this  contention^  as  to  which 
we  express  no  opinion,  that  if  it  were  to  prevail,  the  result 
would  be  the  same  to  the  appellants;  for  it  satisfactorily  ap- 
pears from  the  evidence  that  A.  J.  Dull,  the  grantor  of  the 
appellee,  was  in  possesion  of  the  land  in  dispute  on  November 
12,  18S9,  when  the  deed  was  made  to  him  by  the  heirs  of  L.  D. 
Blair,  conveying,  together  with  other  lands,  the  whole  of  the 
two  ten-acre  tracts  by  metes  and  bounds,  and  that  he  continued 
in  possession  until  the  25th  of  November,  1889,  when  he  con- 
veyed, by  metes  and  bounds,  the  entire  body  of  land  he  had 
purchased,  including  the  two  parcels  in  dispute,  to  the  appellee. 
It  further  clearly  appears  from   the  evidence   that  from  and 
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since  the  date  of  its  deed,  in  November,  1889,  the  appellee  has 
been  continuously  in  the  open,  notorious  and  adverse  possession 
of  the  boundary  of  land  acquired  by  it,  actively  engaged  in  de 
veloping  the  minerals  upon  the  land,  and  in  a  variety  of  ways 
multiplying  the  evidences  of  its  possession  and  ownership.  This 
suit  was  brought  February  22,  1900,  more  than  ten  years  after 
the  date  of  the  deed  executed  by  the  heirs  of  L.  D.  Blair,  and 
more  than  ten  years  after  the  open,  notorious,  continuous  and 
adverse  possession  of  the  appellee  had  begun.  Inasmuch  as  the 
appellee  was  a  stranger  at  the  time  it  took  a  conveyance  of  tbe 
whole  of  the  land  in  dispute  and  entered  into  exclusive  posses- 
sion under  such  conveyance,  claiming  title  to  the  whole,  it  has 
the  right  to  rely  upon  its  adversary  possession,  and  is  not  a 
tenant  in  common  with  the  appellants.  Johnston  v.  Va.  C.  &  /• 
Oo,,  96  Va.  158,  31  S.  E.  85. 

The  court,  therefore,  had  no  jurisdiction  to  entertain  this 
suit  for  partition,  and  the  bill  was  properly  dismissed. 

These  conclusions  make  it  unnecessary  to  consider  other  as- 
signments of  error. 

The  decree  appealed  from  must  be  aflSnned. 

Affimicd. 
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OPytbeville. 

MlLL£K  V.  ITeBGUSON  AND  OtUERS. 

June  20,  1907. 

1.  Partxebsiiip — Purchase    and     Sale     of    Land — Statute     of     Frauds — 

■Evidence. — A  partnership  for  the  sale  and  purchase  of  land  for 
speculation,  the  profiU  to  be  divided  among  the  partners,  is  valid 
when  verbally  made,  and  the  existence  of  the  partnership  and  the 
extent  of  the  interest  of  the  partners  may  be  shown  by  parol. 

2.  Pabtxebship — Good  Faith — Disclosures — Case   in  Judgment — The   evi- 

dence in  this  cause  shows  the  existence  of  a  partnership  between  the 
appellant  and  the  appellees  to  purchase  a  designated  piece  of  real 
estate  for  speculation,  and  that,  while  the  relations  of  the  parties 
called  for  the  utmost  good  faith  and  fair  dealing  between  them,  the 
appellees,  after  availing  themselves  of  appellant's  plan  to  acquire 
the  property,  eliminated  him  as  a  possible  competitor  for  it,  carried 
on  negotiations  behind  his  back,  and  withheld  from  him  information 
of  the  gravest  importance,  vitally  aflfecting  his  interest,  and  acquired 
the  property  for  themselves.  Upon  the  plainest  principles  of  equity 
and  fair  dealing,  the  appellant  is  entitled  to  participate  in  the 
profits  arising  from  the  transaction. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Wythe  county. 
D«cree  for  defendants.     Complainant  appeals. 

Reversed, 

The  opinion  states  the  case. 

Scoit  &  Buchanan,  for  the  appellant. 

Robertson,  Hall  &  Woods,  and  Robertson  &  Wingfield,  for 
the  appellees. 

WHrrxLE^  »T.,  delivered  the  opinion  of  the  court. 
Vol.  cvti— 32 
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In  October,  1904,  the  appellant,  Thomas  W.  Miller,  entered 
into  a  parol  agreement  with  two  of  the  appellees,  S.  O.  Fer- 
guson and  J.  K.  Terry,  for  the  acquisition  of  7.57  acres  of  land 
in  the  city  of  Roanoke,  known  as  the  "Miller  Hill"  property, 
upon  the  stipulations  that  the  two  latter  were  to  supply  the 
purchase  money,  and  the  land,  when  bought,  was  to  be  con- 
veyed to  one  of  the  real  estate  corporations  controlled  by  them, 
to  be  divided  into  lots  and  sold,  and,  after  defraying  expenses 
and  refunding  the  purchase  price  with  interest,  the  net  profits 
arising  from  the  sale  were  to  be  shared  equally  by  Miller,  Fer- 
guson and  Terry.  Having  obtained  contracts  for  the  purchase 
of  the  property,  Ferguson  and  Terry  denied  Miller's  right  to 
participate  in  the  profits,  and  procured  the  title  to  be  conveyed 
to  the  Highland  Company,  Incorporated;  whereupon,  Miller 
instituted  a  suit  in  equity  to  establish  the  partnership  agree- 
ment_and  enforce  its  provisions. 

The  defendants,  Ferguson  and  Terry,  demurred  to  the  bill, 
and  filed  a  plea  of  the  statute  of  frauds;  and  also  by  separate 
answers,  denied  the  existence  of  the  partnership  and  liability 
on  the  agreement. 

The  circuit  court  overruled  the  demurrer  and  rejected  the 
plea,  but,  on  final  hearing,  dismissed  the  bill,  and  the  plaintiff 
appealed. 

We  are  of  opinion  that  the  preliminary  question  raised  by 
the  demurrer  and  plea  was  rightly  decided  by  the  trial  court. 
The  doctrine  established  by  the  weight  of  authority  on  the  sub- 
ject, both  in  England  and  in  this  country,  is  summed  up  in 
29  Am.  &  Eng.  Ency.  L.,  pp.  897,  898,  as  follows:  "It  is  well 
settled  that  a  partnership  for  the  purchase  and  sale  of  land  for 
speculation,  the  profits  to  be  divided  among  the  partners,  is 
valid  when  verbally  made,  and  the  existence  of  the  partnership 
and  the  extent  of  the  interest  of  the  partners  may  be  shown  by 
parol." 

The  principle  that  the  statute  of  frauds  has  no  application 
to  such  an  agreement,  is  placed  by  some  of  the  leading  cases 
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on  the  ground  that  when  land  is  acquired  and  held  for  partner- 
ship purposes,  it  is  considered  personalty  as  between  the  part- 
ners and  creditors  of  the  firm,  and  also  between  the  surviving 
partner  and  the  representative  of  a  deceased  partner. 

In  the  case  of  Dale  v.  Hamilton^  5  Hare  368;  the  court  ob- 
serves: "The  plaintiff,  however,  has  relied  upon  another 
ground  for  taking  the  case  out  of  the  statute.  He  says  that 
when  a  partnership,  or  an  agreement  in  the  nature  of  a  part- 
nership, exists  between  two  persons,  and  land  is  acquired  by 
the  partnership  as  a  substratum  for  such  partnership,  the  land 
is  iu  the  nature  of  the  stock  in  trade  of  the  partnership ;  and 
that  the  partnership  being  proven  as  an  independent  fact,  the 
court,  without  r^arding  the  statute  of  frauds,  will  inquire  of 
what  the  partnership  stock  consists,  whether  it  be  of  land  or  of 
property  of  any  other  nature."  The  court  then,  after  reviewing 
the  authorities,  says:  ^The  principle  upon  which  I  presume 
the  above  cases  have  proceeded,  has  been  partly  the  jurisdiction 
of  the  court  in  cases  between  partners  touching  the  partnership 
property,  and  partly  its  jurisdiction  to  relieve  against  the  fraud 
of  a  partner,  who  should  avail  himself  of  his  legal  right  in  vio- 
lation of  his  partnership  contract,  a  fraud  as  against  which  no 
remedy,  or  no  adequate  remedy,  could  be  had  at  law." 

The  decisions  of  this  court  are  entirely  in  accord  with  the 
prevailing  doctrine. 

In  Pierce's  Admr,  v.  Trigg's  Heirs,  10  Leigh  423,  439,  the 
court  observes :  "I  think  then,  the  doctrine  laid  down  in  Gow 
on  Partn.  51,  and  3  Kent's  Comm.  37,  may  now  be  taken  as 
settled  in  England,  namely,  that  real  estate  purchased  for  part- 
nership purposes,  with  partnership  funds,  and  used  as  part  of 
the  stock  in  trade,  is  to  be  considered  to  every  intent  as  per- 
sonal property,  not  only  as  between  the  members  of  the  partner- 
ship respectively,  and  their  creditors,  but  also  as  between  the 
surviving  partner  and  the  representatives  of  the  deceased." 
Camdn  v.  Barksdale,  76  Va.  889;  Brown  v.  Brown,  77  Ya. 
619,  629;  McCully  v.  McCully,  78  Va.  159;  Taylor  v.  Taylor, 
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88  Va.  529,  532;  14  S.  E.  325;  Derring  v.  Kerfoot,  89  Va. 
491,  493,  16  S.  E.  671;  Jones  v.  Murphy,  93  Va,  654,  24  S.  £ 
825 ;  Williams  v.  Kendrick,  105  Va.  791,  54  S.  E.  865. 

The  case  of  Jones  v.  Murphy j  supra,  is  identical  in  principle 
and  strikingly  analogous  in  its  essential  features  to  this  case. 
It  upholds  the  jurisdiction  of  the  court  of  equity,  and  is  like- 
wise conclusive  on  the  x)oint  that  this  class  of  contracts  is  not, 
within  our  statute  of  frauds. 

On  the  merits  of  the  case,  we  have  examined  the  entire  evi- 
dence with  much  care,  and  it  may  be  aflSrmed  that  it  sustaiid 
the  following  findings:  In  October,  1904,  the  appellant,  Milltr, 
a  lawyer  who  had  established  an  office  for  examining  and  sup- 
plying abstracts  of  titles,  entered  into  a  partnership  agreement 
with  Terry  and  Ferguson,  who  were  dealers  in  real  estate,  the 
latter  being  also  a  private  banker  and  capitalist,  for  the  pur- 
chase of  the  "Miller  Hill"  property,  with  the  understanding 
that,  in  the  event  of  a  purchase,  the  price  was  to  be  paid  br 
Terry  and  Ferguson,  and  the  legal  title  lodged  in  one  of  the 
land  companies  under  their  control;  that  the  land  should  be 
laid  off  in  lots  for  sale,  and  the  net  proceeds,  after  refunding 
the  purchase  money  and  expenses,  were  to  be  equally  divided 
among  the  three  partners.  It  is  true,  that  both  in  their  an- 
swers and  depositions  the  defendants  insist  that  Miller  (who,  it 
is  admitted,  suggested  the  project,  though  the  defendants  sav  it 
had  previously  occurred  to  them)  represented  to  them  as  a 
fact,  and  not  merely  as  an  expression  of  opinion,  that  he  could 
buy  the  property  at  $6,000,  and  that  his  right  to  participate  in 
the  profits  was  predicated  on  his  fulfilment  of  that  assurance. 
The  statement  is,  however,  positively  denied  by  Miller,  and  is 
not  sustained  by  the  testimony  of  the  defendants.  Miller  did 
express  the  belief  that  the  land  could  be  secured  at  even  less 
than  $6,000 ;  at  the  same  time,  he  made  full  disclosure  of  the 
extent  of  his  information  and  negotiations,  which  fully  advised 
the  defendants  that  he  had  agreed  upon  no  price,  and  had  ac- 
quired no  contractual    rights    from  the    owners,  and  that  his 
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>  of  value  were  nothing  more  than  expressions  of 
i  expectation.  That  fact  not  only  appears  from  the 
of  Miller  and  the  admissions  of  his  adversaries  on 
nation,  but  from  their  conduct  as  well.  Their  joint 
squire  the  property  on  the  most  favorable  terms  pos- 
lued  after  it  had  become  apparent  that  it  could  not 
it  the  price  indicated. 
L  w^as  located  in  the  most  desirable  residential  section 

but  there  were  complications  about  the  title  which 
ant,  while  other  property  in  the  vicinity  was  being 

In  1884  Mrs.  Jane  Lewis  conveyed  the  land  to  a 
rustees,  under  the  control  and  direction  of  the  Vir- 
erence  of  ike  Methodist  Episcopal  Church.  Subac- 
le  Freedman's  Aid  and  Southern  Education  Society 
thodist  Episcopal  Church,  and  the  trustees  of  the 
Episcopal  Church  of  Roanoke,  Virginia,  also  became 
in  the  property.  Thomas  Lewis  claimed  and  owned 
of  reverter,  which  remained  in  the  heirs  of  Jane 
►vided  the  property  should  not  be  devoted  to  the  pur- 

mplated  by  the  original  deed;  and  it  was  necessary 
the  titles  of  these  various  claimants  before  a  mer- 
title  could  be  acquired.  The  trustees  had  no  au- 
sell  the  property  without  the  consent  and  direction  of 
rence.  Accordingly,  for  the  purpose  of  securing 
action  in  that  behalf,  it  was  arranged  that  Terry 
end  the  meeting  of  the  Conference  in  March,  1905, 
igh  the  medium  of  a  friend,  lay  the  matter  before 
n  March  18  a  resolution  was  passed  by  that  body, 
the  trustees  to  sell  the  property  at  the  best  price  ob- 

On  March  20  Terry  returned  to  Roanoke,  and  on  the 

day  reported  to  his  associates,  Miller  and  Ferguson, 
Bishop,  whom  he  represented  as  dominating  the  Con- 
ieclined  to  sanction  a  sale  for  less  than  $20,000.  To 
ny's  exact  language:  "I  told  them  (his  associates) 
liad  lost  out,  and  related  what  had  occurred.     Mr. 
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Miller  said  he  was  sorry  we  had  lost  out,  and  Mr.  Ferguson 
said  he  was  glad  we  had  not  put  any  more  money  into  the 
scheme."  Terry  and  Ferguson  concealed  from  Miller  the  pas- 
sage of  the  resolution  of  March  18,  while  on  that  night,  March 
21,  they  met  a  committee  of  the  trustees  at  Terry's  residence 
and  concluded  an  agreement  with  them  for  the  purchase  of  the 
church's  interest  at  $8,000.  The  next  meeting  of  the  parties 
was  held  in  Ferguson's  office,  June  19,  1904,  when  Fergusou 
sent  for  Miller  and  informed  him  they  had  ascertained  that 
the  "Miller  Hill"  lot  would  cost  $16,000— $8,000  for  the 
church's  interest  and  a  like  sum  for  Colonel  Lewis's;  and  that 
he  was  unwilling  to  advance  so  large  an  amount  and  divide 
profits  with  anyone.  It  was,  thereupon,  agreed  that  if  Miller 
would  refund  the  amount  expended  by  Ferguson  and  Terry, 
which  was  estimated  to  be  $235,  by  10:30  o'clock  the  next 
morning,  they  would  abandon  the  enterprise  in  his  favor ;  other- 
wise. Miller  was  to  be  considered  **out  of  the  deal."  The  de 
fendants'  version  of  what  occurred  is  that,  in  addition  to  repay- 
ing the  money  expended,  Miller  also  agreed  to  indemnify  them 
against  liability  on  the  contracts  of  purchase.  On  the  folloAving 
morning,  within  the  time  limit  prescribed.  Miller  repaired  to 
Ferguson's  office  and  tendered  the  amount  agreed  on,  which 
Ferguson  did  not  receive,  but  inquired,  "Well,  have  you  de- 
posited the  $16,000  in  the  First  National  Bank?"  Miller  in- 
sists that  he  learned  of  this  condition  that  morning  for  the 
first  time,  and  his  statement  is  corroborated  by  the  circum- 
stances. It  is  admitted  that  Ferguson  and  Terry  called  on  Col. 
Lewis  on  the  morning  of  the  20th,  and  obtained  a  verbal  option 
to  purchase  his  interest  at  $8,000,  so  that  indenmity  against 
that  agreement  could  not  have  entered  into  the  compact  of  the 
previous  day.  Besides,  subsequent  events  show  that,  if  such 
terms  had  been  imposed  on  Miller,  he  would  have  been  willing 
and  able  to  have  complied  Avith  them.  The  parties  chaffered 
over  the  new  requirement  imtil  the  time,  10:30  o'clock,  had 
elapsed,  when  Ferguson  closed  the  discussion  with  the  declara- 
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the  time  had  expired  and  he  could  do  nothing  for  him. 
lerenpon  withdrew,  and  in  less  than  an  hour  made  ar- 
Lits  to  deposit  the  $16,000  and  offered  to  do  so,  but 
n  informed  by  Ferguson  that  he  was  too  late, 
utline  of  the  salient  points  in  the  testimony  shows  that 
uct  of  the  defendants  can  receive  no  countenance  in  a 

equity.  The  confidential  relations  arising  out  of  the 
oi  partnership  called  for  the  exercise  of  the  utmost  good 
1  fair  dealing  between  the  parties,  in  lieu  of  which  it 
ippears  that  Ferguson  and  Terry,  after  availing  them- 

ililler^s  plan  and  eliminating  him  as  a  possible  compe- 
ried  on  negotiations  behind  his  back,  and  withheld  from 
nnation  of  the  gravest  importance,  vitally  affecting  his 
Under  such  circumstances,  it  is  idle  to  attempt  to 
up  imaginary  equities  in  behalf  of  the  defendants  on 
ry  that  they  were  compelled  to  pay  a  higher  price  for 
>erty  than  was  originally  contemplated.  They  were 
masters  of  the  situation,  and  whenever  the  price  reached 
which,  in  their  judgment,  rendered  the  purchase  inex- 
it  was  only  necessary  for  them  to  have  withdrawn  from 
are.  But  it  would  be  violative  of  the  plainest  principles 
y  and  fair  dealing  to  permit  them,  after  having  volun- 
cquired  the  property,  to  exclude  their  associate  from 
ation  in  the  profits. 

hose  reasons,  we  are  of  opinion  that  the  decree  of  the 
;ourt  is  erroneous,  and  must  be  reversed. 

Reversed, 
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Staunton. 

Albert  v.  Tidewater  Railway  Company. 

September  12,  1907. 

1.  Contracts — Construction — Case   at   Bar — Railroads — Right   of  Way.— 

A  railroad  company  bought  a  right  of  w^y  through  a  tract  of  land 
at  $28  per  acre;  paid  the  purchase  price  and  received  a  deed  there- 
for. Tlie  deed  provided  that  the  company  might  change  the  center 
line  of  lU  riglit  of  way  to  either  side  a  distance  of  not  more  than 
twenty  feet,  upon  payment  of  an  agreed  price  for  the  additional 
land  taken.  Subsequently  the  owner  and  the  company  entered  inta 
a  contract  by  which  the  company  was  permitted  to  change  its  loca- 
tion upon  payment  of  $100  per  acre  for  each  acre  taken,  and  the 
company  agreed  to  reconvey  to  the  owner  the  land  theretofore  con- 
veyed to  it,  for  which  it  was  to  receive  a  credit  of  $200.  The  new 
location  contained  about  eighteen  and  three-fourths  acres,  of  which 
about  eiiiht  and  one-half  acres  was  a  part  of  the  original  location 
for  which  the  company  held  a  deed.  The  owner  knew  that  the  new 
location  occupied  a  laiige  part  of  the  old,  and.  went  over  it  with  the 
agtnl  of  the  company  before  the  contract  was  entered  into.  The 
owner  claimed  that  he  was  entitled  to  receive  $100  per  acre  for  the 
whole  of  the  new  location,  less  a  credit  for  $200.  The  company 
claimed  that  it  was  obliged  to  pay  the  $100  per  acre  for  only  so 
much  of  the  new  location  as  was  not  covered  by  the  old,  and  wa» 
to  reconvey  to  the  owner  so  much  of  the  old  location  as  was  not 
covered  by  the  new,  and  was  to  receive  a  credit  therefor  of  $200,  and 
the  court  so  held. 

2.  E\aDENCE — Parol     Evidence    Rule — Surrounding    Facts    and     Circum- 

stances.— Parol  evidence  will  not  be  received  to  vary,  alter,  or  con- 
tradict the  terms  of  a  valid  written  instrument,  but  where  tte 
language  of  a  contract  is  ambiguous,  or  its  construction  donbtfnl 
courts  are  not  shut  out  from  the  same  lights  which  the  parties  en- 
joyed when  the  contract  was  executed,  and,  in  order  to  ascertain 
the  intention  of  the  parties,  may  hear  evidence  of  the  surrounding 
facts  and  circumstances  so  as  to  place  themselves  in  the  same 
situation  which  the  parties  who  made  the  contract  occupied,  and 
thus  judge  of  the  meaning  of  the  words  and  their  application  to  the 
things  described. 
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from  a  decree  of  the  Circuit  Court  of  Montgomery 
Decree  for  defendant.     Complainant  appeals. 

Affirmed, 
inion  states  the  case. 

7y8or,  for  the  appellant. 

on.  Hall  &  Woods,  A.  A.  Phlegar  and  Jno.  B.  John- 
le  appellee. 

ON,  J.,  delivered  the  opinion  of  the  court. 

lit  was  brought  for  the  construction  and  specific  per- 
of  a  contract  for  the  sale  of  a  strip  of  land,  bought 
pellee  railway  company  from  the  appellant  as  a  right 
T  its  railroad. 

?ars  that  in  March,  1905,  appellee  bought  and  paid 
it  of  way  for  its  railroad  through  the  lands  of  appel- 
received  a  deed  therefor.  This  deed  contains  a  pro- 
it  the  appellee  shall  have  the  right  thereunder  to  shift 
!  the  center  line  of  the  right  of  way  to  either  side,  a 
)f  not  more-  than  twenty  feet  at  any  point ;  and  that, 
eh  change  is  made  in  the  location  of  the  center  line, 
ad  company  shall,  if  the  additional  land  taken  be  on 
side  of  the  right  of  way,  pay  therefor  at  the  rate  of 
^r  acre,  and  if  on  the  south  side,  at  the  rate  of  $100.00 
This  provision  shows  that,  at  the  time  the  deed  of 
905,  was  made,  some  change  in  the  location  of  the 
way  therein  provided  for  was  regarded  by  the  parties 

►ntract  we  are  now  asked  to  construe  and  enforce  was 
L  contract,  in  VTriting,  dated  December  27,  1905,  which 
that,  in  consideration  of  the  appellee  company  adopting 
tion  for  its  railway  a  line  crossing  th^  lands  of  the  ap- 
Vol.  cvii — 33 


Digitized  by 


Google 


258    Albert  v.  Tidewater  Railway  Co.^  107  Va.,  256. 


Opinion. 


pellant,  he  would  convey  to  the  compaiiy  upon  deinand,  a  right  of 
way  100  feet  wide — ^that  is  to  say,  50  feet  wide  on  each  side  of 
the  center  line  of  the  right  of  way,  as  finally  located — ^together 
with  such  additional  land  as  should  be  required  for  slopes,  etc. ; 
and  as  an  additional  consideration  the  appellee  agreed  to  pay  the 
appellant  $100.00  per  acre  for  each  acre,  to  reconvey  the  line 
theretofore  conve^yed  to  the  company,  and  to  receive  a  credit  of 
$200  th(Tefor.  Under  this  contract  the  appellee  had  thirty 
days  in  which  to  elect  and  give  notice  that  it  would  take  the 
land,  and  a  reasonable  time  thereafter  to  make  the  necessary 
surveys  and  examination  of  the  title  for  an  apt  and  proper 
deed,  which  the  appellant  was  to  execute  and  deliver  on  demand. 
Jt  further  appears  that  the  appellee  company,  immediately 
after  the  execution  of  this  option  contract,  entered  upon  the 
strip  of  land  in  question,  and  began  the  construction  of  its  rail- 
road, and  gave  notice  that  it  required  a  deed  therefor.  The 
strip  of  land  thns  taken  and  now  occupied  by  the  appellee  con- 
tains 18.76  acn  s,  of  which  8. 40  acres  is  part  of  the  original 
ri«iht  of  way  which  was  conveyed  to  the  appelh^e. 

Tho  contention  of  the  appellant  is  that,  under  the  terms  of 
the  option  contract  of  December,  1005,  he  is  entitled  to  com- 
])ensation  at  the  rate  of  $100.00  per  acre  for  the  whole  of  the 
18.76  acres  contained  in  the  finally  established  right  of  way, 
or  $1,876,  less  the  $200  which  the  contract  provides  he-  shall 
pay  for  a  reconveyance  of  the  right  of  way  originally  adopted: 
that,  according  to  the  strict  letter  of  the  contract,  he  might 
liav(^  the  right  to  require  the  appellee  to  establish  its  right  of 
way  over  altogether  new  land  and  reconvey  to  him  the  whole 
of  the  old  riuht  of  way,  but  that,  inasmuch  as  the  company 
has  retained  for  its  right  of  way  a  portion  of  the  land  for  which 
it  already  has  a  deed,  he  is  willing  to  permit  appellee  to  remain 
in  undisturbed  possession  of  the  right  of  way  it  has  taken 
upon  the  terms  that  it  pay  to  him  $100  per  acre  for  the  entire 
strip  now  covered  by  the  right  of  way,  notwithstanding  the  fact 
that  appellee  had  thought  and  paid  for,  and  already  had  a  deed 
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portion  of  such  strip;  the  theory  being  that,  when 
d  company  closed  the  option  contract  of  December, 
Did  line  became,  in  equity,  the  property  of  appellant, 
rhen  the  new  line  was  located,  which  included  part 
inal  line,  it  was  in  its  entirety  a  taking  of  appellant's 
which  it  was  agreed  that  $100  per  acre  should  be 
5  result  of  this  contention  would  be  that  the  railroad 
vould  have  to  pay  the  appellant  $100  per  acre  for 
i  already  bought  from  appellant  and  paid  for,  at  the 
2e  of  $28  per  acre. 

istruction  of  the  contract  is  vigorously  contested  by 
^e,  it  being  insisted  on  its  behalf  that  the  correct  in- 
n  of  the  contract  and  the  understanding  of  the  par- 
>wn  by  the  surrounding  facts  and  circumstances,  was 
ailroad  company  was  liable  to  the  appellant  for  the 
'S  of  new  land  taken  by  it,  at  the  rate  of  $100  per 
j030,  less  $200,  which  the  appellant  must  pay  for  the 
of  the  original  strip  not  used  by  appellee,  which  it  is 

offers  to  reconvey  to  the  appellant.  In  other  words, 
idition  to  the  $448  paid  for  the  original  strip,  appel- 
for  the  right  of  way  last  established,  $830  in  money 
nveyance  to  appellant  of  8.46  acres  of  the  land  taken 
:  instance. 

ars  from  the  record  that,  when  the  contract  of  De- 
,  1905,  was  made,  the  line  of  the  right  of  way  con- 
by  it  had  been  finally  located  for  nearly  four  months. 
•  satisfactorily  appears  that  this  location  was  known 
)ellant  when  the  contract  was  made.  He  saw  a  con- 
portion  of  each  line  run;  he  saw  that  the  stakes,  put 
jxmd  to  mark  out  the  line,  crossed  at  various  places 
cations ;  and  he  had  made  a  deed  for  the  first  location, 
scribed  it  with  minuteness.     With  the  agent  of  the 

who  went  to  his  house  to  get  the  contract  of  Decem- 
005,  he  went  over  a  large  part  of  the  last  line,  and  at 
's  request,  showed  him  the  first  line  which  had  been 
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somewhat  obscured  by  the  removal  of  stakes.  Under  these  ci^ 
cumstances,  it  cannot  be  doubted  that,  when  the  contract  of 
December,  1905,  was  executed,  appellant  knew  that  the  new 
location  occupied  a  large  portion  of  the  old. 

It  is,  however,  earnestly  urged  that  the  testimony  taken  by 
the  appellee  was  for  the  purpose  of  varying  a  plain  and  un- 
ambiguous written  contract,  and  that  the  objection  thereto  of 
the  appellant  should  have  been  sustained. 

It  is  undoubtedly  true  that  parol  evidence  is  not  admissible 
to  alter  or  vary  the  terms  of  a  plain,  unambiguous  contract. 
But  it  is  equally  true  that  the  light  enjoyed  by  the  parties 
when  the  contract  was  made,  can  be  shed  upon  the  transaction 
in  aid  of  a  proper  construction,  where  the  language  of  the  con- 
tract is  ambiguous  and  leaves  its  interpreter  in  doubt  as  to  the 
meaning  and  purpose  of  the  parties.  Lowrey  v.  Hawaii,  206 
U.  S.  206,  51  L.  Ed.  1026,  27  Sup.  Ct.  622;  Talbot  v.  R.  &  D. 
R.  Co.,  31  Gratt.  685,  689. 

In  the  case  last  cited,  Judge  Burks  says:  "To  ascertain  the 
intent  of  the  parties  is  said  to  be  the  fundamental  rule  in  the 
construction  of  agreements;  (Canal  Co,  v.  Hill,  15  Wall.  94. 
21  L.  Ed.  64),  and  in  such  construction  courts  look  to  the 
language  employed,  the  subject  matter  and  surrounding  cir- 
cumstances. They  are  never  shut  out  from  the  same  light 
which  the  parties  enjoyed  when  the  contract  was  executed,  and 
in  that  view  they  are  entitled  to  place  themselves  in  the  same 
situation  which  the  parties  who  made  the  contract  occupied,  so 
as  to  view  the  circiunstances  as  they  viewed  them,  and  so  to 
judge  of  the  meaning  of  the  words  and  of  the  correct  applica- 
tion of  the  language  to  the  things  described."  Citing  Nash  v. 
Towne,  5  Wall.  689,  699;  18  L.  Ed.  527;  Maryland  v.  Rail- 
road Co,,  22  Wall.  105,  22  L.  Ed.  713;  Moran  v.  Prather,  23 
Wall.  492,  501,  23  L.  Ed.  121. 

In  the  case  of  Southern  R,  Co,  v.  Franklin  &c,  R.  Co.,  96 
Va.  693,  32  S.  E.  485,  44  L.  R  A.  297,  Judge  Riely  says:  'It 
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to  observe  that  a  court,  in  construing  an  agreement 
^age  leaves  in  doubt  its  meaning  as  to  the  particu- 

in  controversy,  in  order  to  ascertain  the  intention 
ties,  should  have  regard  to  the  occasion  which  gave 
i  contract,  the  obvious  design  of  the  parties,  and  the 
»e  attained,  as  well  as  the  language  of  the  instnmient 
i  give  the  agreement  that  construction  which  will 
the  real  intent  and  meaning  of  the  parties  as  thus 
1  from  the  entire  instrument,  and  by  reference  to  the 
ices  attending  the  making  of  it." 
case  at  bar,  it  does  not  appear  on  the  face  of  the 
lat  the  old  and  new  locations  touch  at  any  point,  and 
J  not  touch,  there  would  be  no  ambiguity  or  dispute 

contract.  But  when  it  appears  that  the  two  lines 
h  of  the  same  land,  an  ambiguity  arises  at  once,  and 
on  must  be  answered.  What  land  did  the  parties  in- 
he  language  used,  should  be  paid  for  at  the  rate  of 
acre  ?  When  the  court  knows  what  the  parties  knew 
e  the  contract  was  made,  the  difficulty  is  easily  solved. 
Y  seen,  the  parties  knew  that  the  location  of  the  new 
vay  covered  about  one-half  of  the  old,  and  that  the 
would  acquire  about  ten  acres  of  new  land  and  aban- 

eight  acres  of  the  old  at  $200  in  gros?,  which  was 
he  appellant  had  received  for  it. 

of  opinion  that  when  the  contract  is  read  in  the  light 
ets  disclosed  by  the  pleadings  and  the  evidence  ad- 
is  very  clear  that  the  parties  never  contemplated  that 
ad  company  was  to  be  required  to  pay  appellant  $100 
for  such  of  its  own  land  as  it  might  see  fit  to  retain 
n  locating  the  new  right  of  way  agreed  upon ;  the  only 
e  construction  of  the  contract  of  December,  1907,  be- 
the  company  should  pay  appellant  $100  per  acre  for 
>  acres  of  new  land  acquired  by  it  and  embraced  in 
location,  and  should  reconvey  to  appellant  that  portion 
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of  the  old  line  not  used  as  part  of  the  new  right  of  way,  for 
which  reconveyance  the  railroad  company  was  to  have  a  credit 
of  $200. 

The  circuit  court  having  reached  this  conclusion,  its  decree 
must  be  affirmed. 

AffirmecL 
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Babxes  v.  Tidewater  Railway  Co. 

September  12,  1907. 

1.  Eiiise:«t  Domain — Report  of  Commissioners — Weight — Amount  of 
Danuiges. — Where  commisbioners  in  condemnation  proceedings  have 
heard  the  evidence  of  the  witnesses  offered,  and  have  also  viewed 
the  premises,  their  findings  as  to  amount  of  the  damages  which  land 
owners  will  sustain,  are  entitled  to  great  weight,  and  will  not  be 
disturbed  by  the  courts  except  upon  clear  evidence  that  their  esti- 
mates were  excessive  or  inadequate.  For  error  of  judgment  in  ar- 
riving at  the  amount  of  damages,  if  any,  there  can  be  no  correc- 
tion, especially  where  the  evidence  is  conflicting,  unless  the  damages 
allowed  are  so  excessive  or  inadequate  as  to  show  prejudice  or 
corruption.  The  commissioners  are  not  bound  by  the  opinions  of 
experts  or  the  apparent  weight  of  the  evidence,  but  may  form  their 
own  conclusions. 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city 
of  Roanoke^  in  a  proceeding  to  condemn  land  for  railroad  pur- 
poses. Defendant  assigns  error  to  the  judgment  of  the  court 
confirming  the  report  of  the  commissioners  and  refusing  to 
allow  damages  for  alleged  injury  to  his  property  on  the  oppo- 
site side  of  the  street  from  that  taken. 

Affirmed, 

The  opinion  states  the  case. 

Robertson  &  Wingfield,  for  the  plaintiff  in  error. 

Botertson,  UdH  &  Woods,  for  the  defendant  in  error. 
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Harbison,  J.,  delivered  the  opinion  of  the  court. 

This  proceeding  was  instituted  by  the  Tidewater  Railway 
Company  for  the  purpose  of  condemning  and  acquiring  title  to 
a  portion  of  certain  land  owned  by  H.  C.  Barnes,  the  plaintiff 
in  error. 

It  appears  that  the  plaintiff  in  error  owned  two  parcels  of 
land,  one  located  on  the  south  side  of  Ferdinand  avenue,  in  the 
city  of  Roanoke,  through  which  the  railroad  passes,  and  the 
other  on  the  north  side  of  the  same  avenue,  no  part  of  which  is 
taken  for  railroad  purposes.  Commissioners  were  appointed 
by  the  court  to  ascertain  a  just  compensation  for  the  land  taken, 
and  to  award  the  damages  to  the  adjacent  or  other  property  of 
the  defendant,  Barnes,  or  to  the  property  of  any  other  person, 
beyond  the  peculiar  benefits  that  would  accrue  to  such  propcr- 
tic's,  respectively,  from  the  construction  and  operation  of  the 
works  of  the  railroad  company. 

The  commissioners  found  the  aggregate  of  land  taken  to  he 
J]. 31  acres,  more  or  less,  and  assessed  the  compensation  therefor 
at  $1,250.  They  further  ascertained  that  the  damages  to  the 
adjacent  and  other  property  of  the  plaintiff  in  error,  by  reason 
of  the  construction  and  operation  of  the  works  of  the  company, 
bt^yond  the  peculiar  benefits  that  would  accrue  to  such  prop- 
erties, rcsjH'ctively,  was  $2,650;  making  an  aggregate  finding 
for  land  and  damages  in  favor  of  H.  C.  Barnes  of  $3,900.  They 
further  found  and  reported  that  no  damage  was  done  to  the 
property  of  any  person  other  than  the  plaintiff  in  error. 

This  report  was  excepted  to  by  the  plaintiff  in  error,  upon 
the  ground  that  the  compensation  and  damages  awarded  werr 
inadequate,  and  because  no  damage  was  allowed  for  the  prop- 
erty on  the  north  side  of  Ferdinand  avenue.  The  commis- 
sioners made  no  separate  finding  as  to  the  property  on  the  north 
side  of  Ferdinand  avenue,  but  the  testimony  taken  in  the  case 
shows  that,  upon  due  consideration  thereof,  they  reached  the 
conclusion  that  the  land  on  the  north  side  of  the  avenue  wonld 
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aged  by  the  construction  and  operation  of  the  rail- 
as  agreed  at  the  hearing  that  the  $3,900  awarded  by 
sioners  should  be  accepted  in  full  satisfaction  of  all 
>ii  and  damage  to  which  the  plaintiff  in  error  was 
cept  that  which  it  was  contended  would  be  sustained 
[  on  the  north  side  of  the  avenue  from  the  construc- 
►eration  of  the  railroad,  as  to  which  the  commission- 
f^d  no  damage  accrued. 

tearing  of  the  exception,  which  was  under  the  agree- 
^d  in  the  manner  already  indicated,  both  parties  in- 
cidence on  the  question  as  to  whether  or  not  the 
1  the  north  side  of  Ferdinand  avenue  would  be  de- 
n  value  by  the  construction  and  operation  of  the 
After  hearing  the  evidence,  the  court  entered  the 
complained  of,  overruling  the  exception  of  the  plain- 
>r,  and  confirming  the  report  of  the  commissioners. 
T  error  assigned  by  the  petitioner  is,  that  the  report 
imissioners  should  have  been  set  aside,  because  it 
damages  for  the  land  on  the  north  side  of  Ferdinand 

part  of  which  was  taken.     In  support  of  this  as- 
:he  plaintiff  in  error  discusses  the  act  concerning  the 

the  power  of  eminent  domain,  the  damages  thereby 

ed   for  injury  done  to  land  lying  adjacent  to  that 

the    construction   and  operation  of  a   railroad,    and 

considers  the  elements  of  injury  that   should  be 

n  such  a  case;  it  being  insisted  that  the  evidence 

commissioners  and  before  the  court  shows  that  the 
e  north  side  of  the  avenue  will  be  injuriously  affected 
Tation  and  construction  of  the  proposed  railroad. 
Dsing  of  this  case,  it  is  unnecessary  for  us  to  follow 
eration  and  discussion  given  by  counsel  for  plaintiff 
3  the  '^Eminent  Domain  Act,"  for,  if  his  view  as  to 
r  construction  of  the  statute  be  sound  fas  to  which 
s  no  opinion),  it  could  not  affect  the  result  in  this 
?  being  nothing  in  the  record  to  show  that  there  has 
Vol.  cvn — 34 
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been  any  failure,  on  the  part  of  the  court  of  the  commissioners, 
to  consider  all  the  elements  of  injury  which,  it  is  insisted 
should  be  considered.  The  court  was  not  asked  to  instruct  tk 
conmiissioners  as  to  the  elements  of  injury  they  should  co& 
sider,  nor  does  any  issue  touching  that  matter  appear  of  record 
to  have  been  presented  in  any  other  form.  The  order  appoint 
ing  the  commissioners  follows,  substantially,  the  language  oJ 
the  statute,  and  explicitly  directs  that  they  go  upon  the 
premises  and  view  the  land  or  other  property,  or  such  interest 
or  estate  therein,  wanted  by  the  railroad  for  its  purposes ;  and, 
after  viewing  the  same  and  hearing  such  proper  evidence  sa 
either  party  may  offer,  ascertain  a  just  compensation  there- 
for, and  award  the  damages,  if  any,  resulting,  to  the  adjacent 
or  other  property  of  the  defendant,  or  the  property  of  any  othet 
person,  beyond  the  i^eculiar  benefits  that  will  accrue  to  such 
properties,  respectively,  from  the  construction  and  operation  oi] 
the  works  of  said  company.  The  report  of  the  commissioneK 
also  follows  the  language  of  the  statute,  and  shows  that,  after 
ascertaining  a  just  compensation  for  the  land  taken,  they  esti^ 
mated  the  damages  resulting  to  the  adjacent  and  other  properiy 
of  the  owner,  by  reason  of  the  construction  and  operation  of  the 
railroad,  beyond  the  peculiar  benefits,  etc.;  and  the  evidenw 
shows  that  the  commissioners  duly  considered  the  land  north  i»:^ 
Ferdinand  av(»nue,  Wewed  the  premist^s,  and,  after  hearing  thfi 
testimony  of  witnesses  introduced  by  the  parties,  reached  tk 
conclusion  that  the  land  north  of  Ferdinand  avenue  was  no^ 
injured  by  the  construction  and  operation  of  the  railroad. 

The  solo  question  presented  for  our  determination  is,  whether 
or  not  the  lower  court  erred  in  overruling  the  exception  taken 
to  the  conclusion  and  finding  of  the  commissioners,  and  in  con- 
firming their  report. 

The  doctrine  is  well  established  that  the  findings  of  a  com^ 
mission  in  a  case  like  this  are  entitled  to  great  weight,  and  are 
not  to  be  disturbed  by  the  courts,  except  in  instances  when- 
excessive  or  inadequate  estimates,  on  their  part,  are  shown  bj 
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evidence.  For  error  of  judgment  of  the  commis- 
arriving  at  the  amount  of  damages^  if  any,  there  can 
ection,  especially  where  the  evidence  is  conflicting, 
damages  allowed  are  so  excessive  or  inadequate  as  to 
idice  or  corruption. 

by  Judge  Keith,  in  Railroad  Co.  v.  Chamblin,  100 
06,  41  S.  E.  750,  752,  '*The  best  that  can  be  done  is 

capable  and  upright  commissioners  to  go  upon  the 
ine  it,  hear  testimony,  and  consider  all  the  facts  and 
ces  surrounding  the  situation,  and  likely  to  enter 
alue  of  the  subject,  and  thus  ascertain  what  is  the 
e  land  to  be  taken,  and  the  effect  of  such  taking  upon 
?  of  the  tract."  Cranford  Paving  Co.  v.  Baum,  97 
14:  S.  E.  906;  R.  &  P.  R.  Co.  v.  Seaboard,  &c.,  Co., 
99^  49  S.  E.  512;  Tidewater  Ry.  Co.  v.  Cowan,  106 
►6  S.  E.  819;  Shoemaker  v.  United  States,  147  U.  S. 
.  Ed.  170,  13  Sup.  Ct.  361. 

ase  last  cited,  the  court,  at,  p.  306,  of  147  U.  S.,  says : 
on  this  subject  is  so  well  settled  that  we  shall  content 
with  repeating  an  apt  quotation  from  Mills  on  Emi- 
ain,  246,  made  in  the  opinion  of  the  court  below: 
late  court  will  not  interfere  with  the  report  of  com- 
5  to  correct  the  amount  of  damages,  except  in  cases  of 
)r,  showing  prejudice  or  corruption.  The  commis- 
ar  the  evidence  and  frequently  make  their  principal 
>ut  of  a  view  of  the  premises,  and  this  evidence  cannot 
I  up  so  as  to  correct  the  report  as  being  against  the 

evidence.  Hence,  for  an  error  in  the  judgment  of 
>ners  in  arriving  at  the  amount  of  damages,  there  can 
Tection,  especially  where  the  evidence  is  conflicting, 
ioners  are  not  bound  by  the  opinions  of  experts  or  by 
•ent  weight  of  evidence,  but  may  give  their  own  con- 

case  at  bar,  there  is  no  suggestion  of  prejudice  or 
n  on  the  part  of  the  commissioners.     It  appears  that, 
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after  viewing  the  premises  and  hearing  the  testimony  of  the 
witnesses  introduced  by  the  parties,  the  commissioners  reached 
the  conclusion  that  the  adjacent  or  other  land  of  plaintiff  in 
error,  lying  on  the  north  side  of  Ferdinand  avenue,  would  suf- 
fer no  injury  from  the  construction  and  operation  of  the  rail- 
road, and  therefore  no  damage  was  reported  on  that  account 
It  further  appears  that,  upon  the  hearing  of  the  exception  taken 
to  the  report  of  the  commissioners,  the  evidence  was  very  con- 
flicting, the  plaintiff  in  error  introducing  eight  witnesses,  who 
testified  that  the  conunission  conmiitted  error  in  arriving  at 
the  conclusion  that  the  property  in  question  would  not  be 
damaged,  and  the  defendant  in  error  six  witnesses,  who  sustain 
the  judgment  of  the  commissioners  by  testifying  that,  in  their 
opinion,  the  property  would  not  be  damaged.  After  hearing 
this  evidence,  the  learned  judge  of  the  lower  court,  who  had 
the  opportunity  of  seeing  the  witnesses  and  of  observing  their 
manner  of  testifying,  was  of  opinion  that  the  exception  to  the 
commissioners'  report  should  be  overruled. 

Upon  well  settled  principles,  the  lower  court  could  not,  under 
the  circumstances  of  this  case,  have  done  otherwise  than  over- 
rule the  exception  to  the  report,  and  its  judgment  must  be 
affirmed. 

AfJlrmecL 
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Stauitoi. 

Battebshall  and  Others  v.  Hobebts. 

September  12,  1907. 

I.  Bills  or  Exception — When  to  he  Filed — Consent  of  Record, — ^Under  the 
provisions  of  section  3385  of  the  Code  of  1904,  the  consent  of  coun- 
sel that  bills  of  exception  may  be  signed  after  the  lapee  of  thirty 
days  from  the  adjournment  of  the  term  at  which  an  opinion  of  the 
eourt  is  annoimced  to  which  exception  is  taken,  must  be  entered  of 
record  as  a  part  of  the  final  order  of  the  court  in  the  cause,  else 
the  exception  is  not  well  taken,  and  the  bill  is  no  part  of  the  record. 
The  court  cannot,  on  the  mere  motion  of  the  exceptor,  and  without 
such  consent  entered  of  record,  postpone  from  term  to  term  the  sign- 
ing of  such  bills.  A  memorandum  signed  by  counsel  on  both  sides, 
and  annexed  to  bills  of  exception  filed  several  terms  thereafter,  to 
the  effect  that  such  bills  of  exception  "have  been  examined  and 
agreed  to,"  is  not  sufficient.  The  signing  of  bills  of  exception  so  at 
to  make  them  a  part  of  the  record  is  a  judicial  act  of  purely 
statutory  origin,  and  the  provisions  of  the  statute  must  be  strictly 
observed. 

Error  to  a  judgment  of  the  Circuit  Court  of  Carroll  county 
in  an  action  of  ejectment.  Judgment  for  the  plaintiff.  De- 
fendants assign  error. 

Affirmed, 

The  opinion  states  the  case.  . 

Bolen  &  Tipton,  for  the  plaintiffs  in  error. 

N,  P.  Oglesby  and  M.  M.  Caldwell,  for  the  defendant  in 
error. 

Cakdwell,  J.,  delivered  the  opinion  of  the  court. 
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This  is  an  action  of  ejectment  brought  in  the  Circuit  Court 
of  Carroll  county,  in  which  the  jury  returned  the  following 
verdict:  ''We,  the  jury,  find  for  the  plaintiff  in  fee  simple  the 
land  in  the  declaration  mentioned;"  and  the  final  order  in  the 
case,  entered  at  the  term  at  which  the  verdict  was  returned,  is 
as  follows : 

''Whereupon  the  defendants  moved  the  court  to  set  aside  the 
verdict  of  the  jury  and  grant  them  a  new  trial,  which  motion 
the  court  overruled.  The  defendants  then  moved  the  court  in 
arrest  of  judgment,  which  latter  motion  the  court  likewise  ove^ 
ruled.  Therefore  it  is  considered  by  the  court  that  the  plain- 
tiff recover  against  the  defendant  the  land  in  the  declaration 
mentioned  in  fee  simple,  as  therein  claimed  and  specified,  and 
her  costs  by  her  about  her  suit  in  this  behalf  expended.  To 
which  ruling  of  the  court,  in  refusing  to  set  aside  the  said  ve^ 
diet  and  to  arrest  the  judgment,  the  defendants  excepted,  and 
they  are  allowed  to  the  next  term  to  file  their  bill  of  exceptions 
and  spread  the  facts." 

On  the  9th  day  of  May,  1905,  at  a  subsequent  term  of  the 
court,  this  order  was  entered:  "On  motion  of  the  defendants, 
thoy  are  allowed  until  the  next  term  of  this  court  to  file  their 
bills  of  exceptions  and  spread  the  facts  in  the  case."  A  similar 
order  was  made  at  a  still  subsequent  term,  September  14,  1905, 
and  again  on  the  12th  day  of  December,  1905 ;  and  finally,  at  a 
term  of  the  court  held  on  the  10th  day  of  March,  1906,  an  order 
was  entered  in  the  cause  as  follows :  "The  defendants  this  day 
presented  their  four  bills  of  exceptions,  in  which  are  contained 
the  facts  proven  on  the  trial  of  the  case,  which  bills  are  signed, 
sealed  and  made  a  part  of  the  record."  Then  follow  the  four 
bills  of  exception  referred  to,  to  which  a  memorandum,  signed 
by  counsel  for  plaintiff  and  defendants,  is  annexed,  in  the  fol- 
lowing words:  "The  foregoing  four  bills  of  exceptions  have 
been  examined  and  agreed  to.'' 

The  first  question  presented  for  our  consideration  is,  are  the 
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bills   of  exception    copied    into    the  record    properly  authen- 
ticated? 

If  the  memorandum  annexed  to  the  four  bills  of  exception 
could  be  construed  as  an  agreement  between  counsel  that  the 
bills  of  exception  might  be  then  signed  and  made  a  part  of 
the  record,  the  question  still  remains,  whether  or  not  they  could, 
by  such  an  agreement,  be  engrafted  upon  the  record  for  con- 
sideration by  this  court  ? 

In  the  case  of  Virginia  Development  Co.  v.  Rich  Patch  Iron 
Co.,  &!<  Va.  700,  37  S.  E.  280,  the  final  order  entered  in  the 
circuit  court  contained  the  following  language:     *'By  agree- 
ment of  counsel,  and  for  reasons  appearing  to  the  court,  leave 
is  hereby  given  the  plaintiff  to  file  bills  of  exception  within 
feixty  days  from  the  rising  of  thc^  court,  such  bills  to  have  the 
^anie  effect  as  if  signed,  sealed,  enrolled,  and  filed  during  the 
pn-sent  term;"  and  this  court  held  that  there  was  no  authority 
Tinder  the  statute  for  the  circuit  court  to  sign  bills  of  exception 
after  the  term  at  which  the  final  judgment  was  entered,  and 
that  bills  of  exception  so  signed  and   copied  into  the  record 
were  not  properly  authenticated  and  could  not  be  considered. 
Following  the  decision  in  that  case,  th(*  statute  in  force  since 
the  adoption  of  the  Code  of  1S49  (which  provided  that  bills  of 
ex<-<-ption  could  be  sijsnied  during  the  term  at  wbich  the  final 
judgment  was  entered)    (Iludgins  v.  Simon,  94  Va.   659,  27 
S.  E.  606),  was  amended  by  an  act  approved  February  IT), 
1001  fActs  1901,  p.  186),  so  that  any  bill  of  exception  might 
U*  tendered  to  the  judge  and  signed  by  him,  either  during  the 
tf-rm  at  which  the  opinion  of  the  court  was  announced  to  wbich 
exception  was  taken,  or  in  vacation  within   thirty  days  after 
J^nch  term,  or  at  such  other  time  as  the  parties  by  consent  en- 
tered of  record  might  agree  upon ;  and  that  any  bill  of  excep- 
'W»n  80  tendered  shall  be  part  of  the  record  of  the  case.     Va. 
CMe,  1904,  sec.  3385. 

It  is  clear,  upon  reading  the  statute  as  thus  amended,  that 
in  order  to  clothe  the  judge  of  the  trial  court  with  authority 
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'  the  court  is  adjourned  for  the  term,  to  authenticate 
J  part  of  the  record  bills  of  exception  to  rulings  of  t 
i  noted  during  the  trial,  as  was  attempted  in  this  instant 
»nsent  of  the  parties  that  this  may  be  done  must  be  c 
[  of  record  as  a  part  of  the  final  order  of  the  court  in  tl 

\  was  said  in  Lynchburg  Cotton  Mills  v.  Stanley,  102  Yi 
46  S.  E.  908,  the  object  of  the  act  was  to  extend  the  tin 
in  which  bills  of  exception  might  be  taken;  but  in  ord< 
irfect  bills  of  exception  duly  taken  to  rulings  during  tl 
they  must  be  presented  in  vacation  within  thirty  da; 
final  judgment,  or  within  such  time  as  the  parties  sha 
,  of  record. 

Hoover  v.  Saunders,  104  Va.  783,  52  S.  E.  657,  it 
that,  in  the  absence  of  any  agreement  between  the  partii 
of  exception  can  only  be  signed  during  the  term  at  whic 
pinion  of  the  court  is  announced,  to  which  exception  i 
,  or  in  the  immediately  succeeding  vacation,  within  thirt] 
after  the  end  of  that  term.  They  cannot  be  signed  durinj 
ceeding  term,  nor  during  any  other  vacation  than  that  im 
itely  succeedipg  the  term  at  which  the  opinion  was  an 
^d.  The  beginning  of  a  new  term,  although  within  thirt] 
puts  an  end  to  the  court's  jurisdiction  to  sign  such  bill, 
appears  in  this  case,  not  only  that  a  final  judgment  wai 
3d  at  the  March  term,  1905,  of  the  circuit  court,  but  tht 
ourt,  by  its  order  entered  at  its  subsequent  May  term 
—not  by  consent  of  the  parties  entered  of  record,  as  tlu 
e  requires,  but  on  the  motion  of  the  defendants — allows 
rfendants  until  the  next  term  of  the  court  to  file  their  bilL 
leption,  etc.,  and  by  similar  orders,  the  matter  of  authenti- 
r  and  filing  the  bills  of  exception  was  kept  open  until  the 
b  term  of  the  court,  1906,  which  was  wholly  without  anj 
rity  conferred  by  the  statute. 

Va.  DevrL  Co.  v.  Rich  Patch  T.  Co.,  supra,  it  is  shown 
the  power  to  authentioato  bills  of  exception   and  make 
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them  a  part  of  the  record  in  the  trial  of  a  case  at  law,  in  which 
a  writ  of  error  or  supersedeas  lies  to  a  higher  court,  is  of  statu- 
tory origin,  and  that,  by  the  terms  of  our  statute  then  in  force; 
it  could  not  be  exercised  after  the  end  of  the  term  at  which  the 
final  judgment  was  rendered ;  that,  in  order  to  give  the  court, 
at  a  subsequent  term,  authority  to  add  to  the  record  by  signing 
a  bill  of  exception,  some  control  must  be  reserved  by  the  court 
over  the  case,  as  by  failure  to  enter  a  judgment,  by  entering  a 
motion  for  a  new  trial  and  continuing  it  until  the  next  term,  or 
by  leave  reserved  to  sign  a  bill  of  exception  on  or  before  a  parti- 
cular day  of  the  next  term,  and  the  presentation  of  the  bill  of 
exception  for  signature  in  accordance  with  the  terms  of  the 
leave  reserved ;  in  other  words,  the  statute  conferring  authority 
upon  the  trial  court  to  add  to  the  record  by  signing  a  bill  of 
exception  must  be  strictly  obser\Td,  the  signing  of  bills  of  ex- 
ception so  as  to  make  them  part  of  the  record  being  a  judicial 
act,  and  such  a  judicial  act  as  the  court  itself  was  powerless  at 
common  law  to  perform,  even  during  the  term  at  which  the 
jud^ent  was  rendered,  or  at  any  time. 

In  the  cas(*  at  bar,  the  statute  has  not  been  observed.  There- 
fore, though  with  regret,  we  have  to  reach  the  conclusion  that 
the  bills  of  exception  copied  into  the  record  are  not  properly 
authenticated,  and  cannot  be  considered. 

It  is,  perhaps,  well  to  call  attention  to  the  fact  that  more 
miscarriages,  in  the  effort  to  bring  the  rulings  of  trial  courts 
under  revic  w  in  this  court,  have  occurred  in  the  six  years  since 
the  amended  statute,  supra,  has  been  in  force,  than  in  all  the 
years  prior  to  its  passage.  And  why  ?  Simply  because  the 
statute  has  not,  in  the  cases  where  the  miscarriages  have  oc- 
curred, been  strictly  followed,  as  is  absolutely  necessary,  in 
order  to  confer  authority  upon  the  judges  of  trial  courts,  to 
sign  a  bill  of  exception,  and  make  it  a  part  of  the  record,  after 
the  adjournment  of  the  term  at  which  the  final  judgment  in  the 
cause  is  entered. 

The  bills  of  exception  copied  into  this  record  not  being  prop- 
VoL.  rvii — :^'y 
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erly  authenticated,  for  that  reason  cannot  be  considered,  and 
therefore,  no  error  appearing  in  the  judgment  of  the  circuit 
court,  it  has  to  be  affirmed. 

Affirmed. 
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Chtldbbss  v.  Jordan,  Tbustee. 

September  12,  1907. 

Absent,  Buchanan,  J. 

L  FBI5CIPAL  AUD  SuBETT — Insolvenoy  of  Principal — Set-Off  hy  Surety. — 
The  surety  of  an  ineolvent  principal,  who  subsequently  becomes  in- 
dited to  such  principal,  may,  in  equity,  set  off  his  liability  as 
surety  against  his  indebtedness  as  against  a  third  person  whose 
rights  have  subsequently  accrued.  Courts  of  equity  always  rsoog- 
nize  the  influence  of  insolvency  on  the  rights  of  parties  touching  the 
matter  of  set-offs,  and,  in  adjusting  transactions  between  them,  will 
regard  the  equities  of  the  solvent  party,  and  so  accommodate  their 
affairs  as  to  minimize,  as  far  as  consistent  with  the  rights  of  third 
persons,  loss  from  that  cause. 

Error  to  a  judgment  of  the  Circuit  Court  of  Montgomery 
ounty  in  an  action  of  detinue.  Judgment  for  the  plaintiff. 
)efendant  assigns  error. 

Affirmed. 

The  opinion  states  the  case. 

Archer  A.  Phlegar,  for  the  plaintiff  in  error. 

Longley  £  Jordan,  for  the  defendant  in  error. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

The  narrow  question  presented  by  this  record  for  decision 
nvolves  the  correctness  of  the  ruling  of  the  circuit  court  in  sus- 
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taining  the  application  by  Cowan  of  a  certain  payment  in  dk 
charge  of  what  we  shall  term  the  Carper  debt.  The  essentii 
facts  are  as  follows : 

Wilson  and  Cowan  were  partners  as  liverymen,  and 
former  purchased  the  latter's  interest  in  the  business  for  $50 
giving  his  note  therefor  with  a  deed  of  trust  on  the  property 
security,  and  also  assuming  payment  (among  other  partnersU 
liabilities)  of  the  Carper  debt,  which  amounted  to  $815.  M 
February,  1906,  Cowan  purchased  of  Wilson  horses  and  mulJ 
included  in  the  deed  of  trust,  at  the  a^regate  price  of  $870,  ■ 
sum  suflScient  to  have  satisfied  the  secured  debt  if  all  of  it  hsl 
been  applied  to  its  payment.  Wilson,  who  was  admi 
insolvent,  failed  to  pay  the  Carper  debt,  and  the  firm 
was  protested  and  subsequently  paid  by  Cowan,  June  22,  19i 
In  April,  1906,  the  plaintiff  in  error,  Childress,  bought  fi 
Wilson  the  trust  property  described  in  the  declaration,  and  hrfi. 
ing  refused  to  pay  the  defendant  in  error,  Jordan,  trustee,  thi 
purchase  money,  the  latter  brought  suit  to  recover  the  pr»^ 
erty,  or  its  alternate  value. 

Though  the  action  was  in  detinue,  the  parties  waived  a  juij 
and  submitted  their  rights  to  the  court  to  be  determined,  as  d 
the  proceeding  had  been  a  suit  in  equity.  Thereupon  the  couH 
sanctioned  the  dedication  by  Cowan  of  a  sufficient  amount  ol 
the  money  due  on  his  indebtedness  to  Wilson  to  discharge  tha 
Carper  debt,  leaving  a  balance  due  from  Wilson  to*  Cowan  ol 
$403.59.  The  court  also  fixed  the  value  of  the  property  bougW 
by  Childress  at  $350,  and  rendered  judgment  in  behalf  of  th 
plaintiff  against  him  for  that  sum,  to  which  judgment  Childrval 
brings  error. 

We  are  of  opinion  that,  upon  the  foregoing  facts,  Cowai 
was  entitled,  in  equity,  to  protection  against  the  Carper  deb 
out  of  his  indebtedness  to  Wilson.  Courts  of  equity  alwajl 
recognize  the  influence  of  insolvency  on  the  rights  of  partid 
touching  the  matter  of  set-offs,  and  in  adjusting  transactioa 
between  them  will  regard  the  equities  of  the  solvent  party  ai« 
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accommodate  their  affairs  ias  to  minimize,  as  far  as  consis- 
Qt  with  the  rights  of  third  persons,  loss  from  that  cause. 
The  principle  is  illustrated  by  text-writers  and  numerous 
Ijudged  cases.     The  decisions  of  this  court  on  the  subject  will 

found  in  notes  to  the  case  of  Feazle  v.  Dillard,  5  Leigh  (Va. 
.  Ami.)  21.  In  the  principal  case,  Feazle  was  permitted,  in 
[uitv,  to  set  off  the  amount  of  a  bond  on  which  he  was  surety 
T  Dillard,  who  was  insolvent,  against  his  own  bond  to  Dil- 
rd  in  the  hands  of  an  assignee,  though  not  due,  he  having 
H?ome  surety  before  notice  of  the  assignment. 

So,  in  this  case,  Cowans  liability  to  pay  the  Carper  debt 
aving  attached  before  the  right  of  Childress  accrued,  his  su- 
irior  equity  must  prevail. 

We  are  of  opinion  that  the  judgment  of  the  circuit  court 
lould  be  affirmed. 

Affirmed, 
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Cleae    Ckeek   Water   Co.,    Incobporated   v.    Gi-ADEvrLLK 
Improvement  Co. 

September  12,  1907. 

1.  Eminent   Domain — Water  Apart  from  Land — Virginia  Statutes — In- 

terest and  Estate  in  Land. — ^Under  the  present  statute  law  of  this 
State  (Code,  1904,  Gh,  46  B),  a  public  service  corporation  haTinfg 
authority  to  condemn  "lands,  water,  water  rights,  or  any  otta 
property,  and  any  estate  or  interest  therein  for  its  usee  and  poi^ 
poses,"  may,  as  against  a  lower  riparian  owner,  condemn  the  entire 
estate  of  such  owner  in  the  water  of  a  stream  without  condftwining 
the  bed  of  the  stream  over  which  the  water  flows.  If  such  owi 
owns  the  fee-simple  estate  in  the  land,  his  riparian  rights  in  tb* 
water  flowing  through  it  are  appurtenant  and  co-extensive  with 
that  estate,  and  no  less  estate  in  the  water  can  be  condemned.  Tht 
water  flowing  through  the  land  is  an  interest  in  the  land,  and 
nothing  less  than  the  owner's  whole  estate  in  this  interest  can  be 
condemned,  but  it  is  not  necessary  to  condemn  his  whole  interest  is 
the  land  in  order  to  acquire  the  water. 

2.  Eminent  Domain — Water  Apart  from  Land — Compensation. — ^Interests 

in  water,  as  well  as  in  land,  are  subject  to  the  law  of  emineBf 
domain.  Such  interests  are  indispensable  to  water  companies,  and* 
when  the  waters  of  a  stream  are  diverted,  the  inferior  riparian  pro- 
prietor is  entitled  to  compensation  for  the  use  of  the  water  of  whid 
he  is  deprived. 

1 

Error  to  a  judgment  of  the  Circuit  Court  of  Wise  county, 
in  a  condemnation  proceeding.  Judgment  for  the  defendant 
Plaintiff  assigns  error. 


Reversed, 


The  opinion  states  the  case. 
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BuUit  &  Kelly  and  John  W,  Chawhley,  for  the  plaintiff  ia 
error. 


Vicars  &  Peery,  for  the  defendant  in  error. 
Whittle,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  the  Clear  Creek  Water  Company, 
Incorporated,  a  public  service  corporation,  having  authority  to 
eondenm  lands,  water,  water  rights,  or  any  other  property, 
and  any  estate  or  interest  therein  for  its  uses  and  purposes, 
filed  its  petition  in  the  Circuit  Court  of  Wise  county  against 
the  defendant  in  error,  the  Gladeville  Improvement  Company, 
an  inferior  riparian  proprietor,  under  Ch.  46  B,  Va.  Code, 
1904,  for  the  purpose  of  condemning  certain  riparian  rights  of 
the  defendant  in  error  in  Clear  Creek,  by  intercepting  and  di- 
verting all  the  waters  in  said  creek  and  the  two  main  forks 
thereof  (or  as  much  as  would  flow  through  a  12-inch  pipe)  into 
and  through  the  plaintiff  in  error's  pipe  line  at  the  point  of  its 
proposed  intake,  dams  and  reservoir,  above  the  lands  of  the 
defendant  in  error,  to  supply  the  inhabitants  of  the  town  of 
Norton  with  water  for  domestic  purposes. 

There  was  a  demurrer  to  the  petition,  and  the  Circuit  Court 
**l)eLng  of  opinion  that  the  law  does  not  authorize  a  water  com- 
pany to  condemn  a  water  right  only,  but  ihat  it  must,  if  it  con- 
denms  at  all,  condemn  the  whole  interest  owned  by  the  de- 
fendant, that  is,  the  land  itself,^'  sustained  the  demurrer,  and 
dismissed  the  petition. 

That  this  ruling  is  a  correct  exposition  of  the  law  as  it  was 
mider  the  Codes  of  1878  (Ch.  56,  s.  11)  and  1887  (Ch.  46, 
8. 1079)  is  admitted.  Indeed,  the  provisions  referred  to  (which 
are  identical),  were  so  construed  by  this  court  in  the  cases  of 
Ciiy  of  Roanoke  v.  Berkowitz,  80  Va.  616,  and  City  of  Char- 
lottesville V.  Maury,  96  Va.  383,  31  S.  E.  520.  In  the  latter 
case  the  court  observes:     "It  may  be  true,  as  counsel  for  the 
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city  earnestly  contend,  that  it  is  a  great  hardship  ujwn  the  city 
to  be  compelled  to  condemn  and  pay  for  property  which  it  does 
not  need,  in  order  to  get  what  is  necessary  for  its  purposes, 
'i'his  is  an  argument  more  properly  addressed  to  the  Legislature 
than  the  courts.'' 

It  is  suggested  that  these  decisions  accentuated  the  necessity 
for  a  more  liberal  policy,  and  induced  the  I^'gislature  to  revise 
the  law  and  adojn  the  rule  which  at  present  obtains.  However 
that  may  be,  the  statutes  now  in  force  manifest  a  legislative 
purpose  to  confer  upon  public  service  corporations  the  power 
to  condemn  interesis  in  land  other  than  the  entire  interest, 
when  a  partial,  and  not  the  entire,  interest  is  needed  for  the 
purposes  of  the  corporation. 

Thus,  the  Va.  Code,  11)04,  sec.  1105c.,  clause  2  (f) 
authorizes  such  corporations,  '*in  the  manner  and  subject  to  the 
limitaticms  j)rovided  by  the  general  statutes  .  .  for  the  con- 
demnation of  land,"  to  condenni  for  their  purposes,  **sand, 
earth,  gravel,  water,  or  other  material;''  and  sections  1105f  (4) 
and  110r)f  (5)  prescribe  the  procedure  for  condemning  any 
*iand  or  other  projx^rty,  or  any  interest  or  estate  therein."  This 
phraseology-  characterizes  the  various  provisions  of  Ch.  46  B, 
and  differentiates  them  from  the  statutes  construed  in  the  cases 
cited. 

Section  1079  of  the  Code  of  1887  declares,  that  upon  the 
payment  to  the  parties  entitled  thereto,  or  into  court,  of  the 
sum  ascertained  by  the  commissioners  as  a  just  compensation 
f(»r  the  land  taken,  and  for  damages  to  the  residue  of  the  trad. 
**the  title  to  that  part  of  the  land  for  which  compensation  is 
allowed  shall  be  absolutely  vested  in  the  company  ...  in  f(^ 
simple,  except  in  the  case  of  a  turnpike  company,  when  a  suffi- 
cient right  of  way  only  for  the  purposes  of  said  company  shall 
be  vested;"  while  the  corresponding  provision  of  the  present 
statute  fsecti(m  1105f  (9),  as  amended,  Acts  1905-6,  p.  452). 
is  as  follows:  ^*Upon  such  payment,  either  to  the  person  entitlcnl 
thereto  or  into  court,  and  confirmation  of  the  report,  the  title 
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to  the  part  of  the  land,  and  to  the  other  projxTty  for  which 
oompeusation  is  allowed,  shall  be  absolutely  vested  in  the  com- 
pany, in  fee  simple,  except  in  the  case  of  a  turnpike  company, 
when  a  sufficient  right  of  way  only  for  the  purpose  of  such 
company  shall  be  used,  and  except  also  the  case  of  any  other 
company,  when,  if  the  notice  of  the  application  to  the  court 
shall  so  specify  or  describe,  and  the  petition  shall  so  pray,  the 
interest  or  estate  as  shall  be  so  specified  and  prayed  for  shall  be 
vested  Nothing  in  this  Act  contained  shall  b^  construed  as 
aidhonzing  the  condemnation  of  a  less  estate  in  the  property 
taken  than  is  owned  by  the  party  against  whom  this  proceeding 
'^. '  The  italicized  words  constitute  the  limitation  imposed  by 
the  amendment  in  the  Act  of  3 1)05-6. 

-\iiiong  other  definitions,  Bouvier  observes  that  '^estate'' 
"signifies  the  quantity  of  interest  which  a  jx^rson  has,  from 
absolute  ownership  down  to  naked  possession."  It  is  in  this 
Hnse  that  the  term  is  employed  in  the  amended  Act  of  1 905-6. 
It  denotes  the  quantity  of  interest  of  the  owner  in  the  subject 
sought  to  be  condemned.  Prior  thereto  it  might  have  been  com- 
petent to  carve  an  inferior  estate  (e.  g,  an  estate  for  lif(^  or 
years)  out  of  the  fee  simple,  and  to  have  condemned  the  lesser 
estate,  leaving  the  reversion  in  the  owner.  The  purpose  of  the 
amendment  was  to  abolish  a  provision  so  obviously  unjust  to 
the  owner,  and  to  require  the  cond(^mnation  of  the  entire  estate 
in  the  property  proposed  to  be  taken. 

It  will  be  noticed  that  the  word  ^'interest''  does  not  oceur 
in  the  amendment.  So  far  as  the  interest  which  ma}^  be  con- 
dt-mued  is  concerned,  the  statute  is  left  intact,  the  amendment 
df-als  only  with  the  estate.  Authority  to  condemn  interests  in 
"any  land,  sand,  earth,  gravel,  water,  and  other  material,"  is 
left  unimpaired,  but  the  entire  estate  in  such  ])arts  of  these 
various  subjects  as  is  proposed  to  be  taken,  whatever  that 
<^tate  may  be,  must  be  condemned. 

In  this  instance,  the  plaintiff  in  error's  water-mains  are  to 
connect  with  a  reservoir  above,  and  will  not  invade  the  land 
Vol.  cvn — 36 
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of  the  inferior  riparian  owner.  The  company  needs  to  inte^ 
cept  and  divert  the  water  of  the  stream  for  its  purposes,  but 
has  no  occasion  to  use  the  bed  of  the  creek,  and  may  not,  there- 
fore, be  required  to  condemn  the  land  over  which  the  water 
flows.  But  the  defendant  in  error  owns  an  estate  in  fee  simple 
in  the  lower  premises,  and  its  riparian  rights  in  the  water  are 
appurtenant  to  and  co-extensive  with  that  estate.  The  con- 
demning company  must,  therefore,  participate  in  the  water  of 
the  stream  on  that  basis,  and  exgropriate  the  perpetual  ease- 
ment of  the  defendant  in  error  therein. 

Interests  in  water,  as  well  as  in  land,  are  subject  to  the  law 
of  eminent  domain,  llamor  v.  Bar  Harbor  Water  Co,,  78  Me. 
127,  3  Atl.  40.  Such  interests  are  indispensable  to  water  coiu 
panics,  and  when  the  waters  of  a  stream  are  diverted,  the  in- 
ferior riparian  proprietor  is  entitled  to  compensation  for  the 
use  of  the  water  of  which  he  is  deprived.  This  principle  is 
illustrated  by  numerous  decisions.  The  following  have  more 
or  less  pertinency  to  the  case  in  judgment:  Cooper  v.  Williams, 
5  Ohio  391,  24  Am.  Dec.  299;  Oilzinger  v.  Saugerties  Water 
Co,,  66  Ilun  173,  21  K  Y.  Supp.  121;  Smith  v.  City  of 
Rochester,  92  K  Y.  463,  44  Am.  Rep.  393 ;  Ileilman  v.  Union 
Canal  Co,,  50  Pa.  St.  268;  Stein  v.  Burden,  24  Ala.  130,  60 
Am.  Dec.  453;  Burdni  v.  Stein,  27  Ala.  104,  62  Am.  Dec 
758;  Trenton  Waler-Power  Co,  v.  Raff,  36  K.  J.  Law  335; 
Avery  v.  Fox,  Fed.  Cas.  ^o,  674,  1  Abb.  (U.  S.)  246. 

The  remaining  ground  of  demurn^r,  based  on  the  alleged  in- 
sufficiency of  the  plat,  which  the  statute  requires  shall  accom- 
pany the  petition,  is  not  sustained  by  the  record,  and  was 
properly  overruled. 

Upon  the  whole  case,  we  are  of  opinion  that  the  law  on  the 
demurrer  to  the  petition  is  with  the  plaintiflF  in  error,  and  it 
must,  consequently,  be  overruled  and  the  case  remanded  for 
further  proceedings. 

Reversed, 
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Davis  and  Others  v.  Owen. 
September  12,  1907. 

1.  Adverse  PossESSio:<f — Hostile  Claim — Possession  Taken  by  Mistake. — 
In   this    case,   land  was   conveyed   to   school   trustees   in    1873   for 
school  purposes,  and  they  erected  a  school  house  thereon,  and  a  few 
years  thereafter  the  alienee  of  the  grantor  of  the  residue  of  the 
tract  enclosed  it,  and,  by  mistake,  cut  off  with  the  school-house  lot 
more   land  than  was  conveyed  to  the  trustees;   and  the  trustees, 
holding  the  legal  title  to  the  land  and  the  right  to  the  possession 
thereof,  gave  permission  to  a  religious  congregation  to  worship  there 
and  also  to  erect  a  church  and  bury  their  dead  on  the  school-house 
lot.    The  congregation,  intending  to  confine  themselves  to  the  school- 
house  lot,  erected  a  church  on  the  lot,  but,  in  doing  so,  encroached 
upon  the  land  cut  off  as  aforesaid  by  mistake,  and  also  buried  some 
of  their   dead  thereon,  about  eight  years  before  the  institution  of 
this  suit.    All  that  was  done  upon  the  lot  by  the  congregation  was 
after     permission    first    obtained    from    the   school   trustees.     The 
alienee  of  the  grantor  of  the  residue  of  the  original  tract  had  his 
land  surveyed  shortly  before  the  institution  of  this  suit,  and  dis- 
covered the  above  mentioned  mistake,  and  notified  the  congregation 
that  he  claimed  all  the  land  not  included  in  the  grant  to  the  school 
trustees.     This  suit  was  then  brought  by  the  trustees  of  the  con- 
gregation to  quiet  their  title  to  the  whole  lot  cut  off,  claiming  title 
by  adverse  possession,  and  to  enjoin  said  alienee  from  disturbing 
their  possession.    The  school  trustees  were  made  parties  defendants, 
and  they  disclaimed  all  title  to  any  of  the  land  except  that  originally 
conveyed  to  them.    The  Circuit  Court  dismissed  the  bill  of  the  com- 
plainants. 
Held:  The  complainants'  right  of  possession  is  subordinate  to  aad  de- 
pendent upon  the  right  of  possession  of  the  school  trustees,  who 
disclaim  title  to  the  land  in  controversy,  and  they  have  not  title  by 
adverse  possession.     First,  because  not  of  sufficient  duration,  and 
second,  because  possession  taken  by  mistake,  and  not  under  a  claim 
of  right,  cannot  ripen  into  adverse  possession,  and  hence  their  bill 
was  rightly  dismissed. 
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2.  Estoppel — Ignorance  of  Facts — Possession  Taken  by  Mistake. — ^The 
owner  of  land  encroached  on  by  a  church  building  and  cemetery, 
upon  aiscertaining,  for  the  first  time,  that  there  has  been  such  en- 
croachment, is  not  estopped  from  asserting  his  title  thereto,  when, 
at  the  time  of  the  encroachment,  both  he  and  the  parties  encroaching 
thought  that  the  building  and  cemetery  were  on  the  land  of  an 
adjacent  owner   who  had  consented  thereto. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Bedford 
county.    Decree  for  defendants.     Complainants  appeal. 

Affirmed, 
The  opinion  states  the  ease. 

N.  T,  Goldberry,  for  the  appellants. 

Miller  <&  Lowry,  for  the  defendants. 

Cakdwell,  J.,  delivered  the  opinion  of  the  court. 

The  facts  out  of  which  this  appeal  arises  are  as  follows: 
In  the  year  1873,  Thomas  T.  Munford  was  seized  and  possessed 
of  a  boundary  of  real  estate  in  the  county  of  Bedford,  Vir- 
ginia, near  Forest,  containing  several  hundred  acres,  and  on  the 
3rd  day  of  June  of  that  year,  Munford  and  wife  executed  a 
deed  conveying  to  Edward  S.  Hutter  and  two  others,  as  school 
trustees  of  Forest  District,  a  portion  of  said  tract  of  land, 
for  the  purpose  of  building  a  public  free  school  for  the  benefit 
of  the  colored  people  of  that  district.  The  deed  conveyed  to 
the  trustees  named  a  specified  piece  of  groimd,  definitely  de 
scribed  by  metes  and  bounds,  beginning  at  a  definite  point,  and 
running  thence  in  certain  directions,  and  as  containing  3  roods, 
35  poles. 

After  that  deed  was  made  and  recorded,  Munford  and  wife 
conveyed  to  one  Murrell  all  the  residue  of  the  tract  of  land 
from    which  the    ^'school-house    lot"  had  been    cut    off.     Sub- 
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sequently  C.  H.  Owen  became  the  successor  in  title  to  the  land 
conveyed  to  Murrell,  containing  224  a.,  3  r.,  12  p.,  by  virtue 
of  a  deed  dated  August  2,  1898,  from  a  conunissioner  of  the 
Circuit  Court  of  Bedford  county  in  a  chancery  cause  therein 
pending.  This  224  a.,  3  r.,  12  p.,  thus  conveyed  to  Owen,  is 
described  as  lying  contiguous  to  and  adjoining  the  school  house 
lot,  which  had  theretofore  been  conveyed  to  the  school  trustees 
of  Forest  District. 

The  deed  to  the  trustees  for  the  school-house  lot,  after  setting 
out  that  the  conveyance  was  for  the  purpose  of  building  on  the 
lot  a  public  free  school-house  for  the  benefit  of  the  colored  chil- 
dren of  the  district,  under  the  supervision  and  control  of  the 
school  trustees,  contains  this  clause:  "Provided,  however,  and 
the  condition  of  the  foregoing  deed  is,  that  if  said  granted 
premises  arc  occupied  for  any  purpose  excepting  for  a  school 
or  church  for  the  improvement  and  free  education  of  the  colored 
people  of  said  school  district,  then  this  deed  shall  become  void, 
and  said  premises  revert  to  said  parties  of  the  first  part,  their 
heirs  and  assigns.'' 

The  school  trustees  took  possession  of  the  lot  of  land  con- 
veyed to  them,  and  built  thereon  a  house,  to  be  used  for  a  school 
for  colored  children  in  Forest  District.  Before  the  school-house 
was  built,  however,  the  colored  people  in  the  community  ap- 
proached the  school  board  and  offered  to  contribute  to  the  erec- 
tion and  maintenance  of  the  house,  provided  the  school  board 
would  permit  the  colored  people  to  hold  religious  services 
therein,  which  was  agreed  to,  and  the  organization,  under  the 
name  of  Altha  Grove  Baptist  Church,  apparently  controlled  the 
religious  services  conducted  thereafter  on  these  premises. 

It  further  appears  that,  after  the  erection  of  the  school-house, 
a  rail  fence  was  built  on  the  residue  of  the  Munford  farm, 
which  cut  off  from  the  remainder  of  the  farm  not  only  this 
school-house  property  of  8  r.,  35  p.,  but  in  addition  thereto  and 
adjoining  the  school-house  lot  and  between  it  and  the  rail  fence, 
a  piece  of  land  containing  1  1-14  acres.     At  the  time  Owen  ac- 
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quired  title  to  the  Munford  farm,  he  employed  a  surveyor  to 
survey  its  boundaries  and  locate  the  line  between  it  and  the 
school-house  lot,  and  when  making  the  survey,  instead  of  run- 
ning around  the  school-house  lot  according  to  the  metes  and 
bounds  in  the  Munford  deed,  the  surveyor  "faced"  the  scshool- 
house  lot  and  deducted  the  acreage  of  the  lot  (3  r.,  35  p.)  from 
the  land  he  surveyed  for  Owen.  Subsequently,  a  controversy 
having  arisen  between  Owen  and  the  trustees  of  Altha  Grove 
Baptist  Church  (not  the  trustees  of  Forest  School  District)  aa 
to  the  boundary  line  between  the  school  property  and  that  of 
Owen,  the  latter  employed  a  surveyor  to  ascertain  exactly  the 
location  of  the  line.  This  survey  was  made  in  May,  1904,  and 
shortly  thereafter  Alex.  Davis  and  others,  appellants  here, 
styling  themselves  "Trustees  of  Altha  Grove  Baptist  Church 
and  colored  school  of  Bedford  County,'  filed  their  original 
bill,  enjoining  Owen  from  interfering  with  or  trespassing  upon 
the  school-house  property  or  the  parcel  of  land  lying  between  it 
and  the  rail  fence — in  other  words,  to  quiet  the  title  claimed  by 
appellants  to  the  land  lying  outside  the  rail  fence  and  including 
the  school-house  lot — alleging  that  Owen  was  threatening  to  cut 
and  remove  all  the  standing  timber  upon  this  land,  claimed  by 
appellants  by  virtue  of  the  deed  from  Munford  and  wife  to  the 
trustees  of  Forest  School  District,  and  by  adverse  possession. 
Thereafter,  they  filed  an  amended  bill,  and  still  later  an 
amended  and  supplemental  bill,  to  which  they  made  not  only 
Owen,  but  F.  W.  2felson  and  two  others,  the  then  school  trus- 
tess  of  Forest  District,  under  the  general  free  school  system  of 
the  State  of  Virginia,  parties  defendant,  and  repeating  the 
charges  of  the  original  bill,  that  Owen  was  trespassing  or 
threatening  to  trespass,  on  the  disputed  property,  whereby  it 
would  be  irreparably  injured,  etc. 

To  each  of  these  bills  Owen  filed  his  demurrer  and  answer, 
and  ITelson  and  others,  school  trustees  of  Forest  School  District, 
also  demurred  and  answered.  In  his  answer  Owen  disclaims 
ariy  right,  title  or  interest  in  the  school-house  lot,  and  denies 
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having  trespassed  thereon  or  interfered  with  its  peaceful  and 
quiet  enjoyment  for  the  purposes  for  which  the  lot  was  originally 
conveyed  to  the  school  trustees  of  Forest  School  District,  but 
does  claim  the  1  1-14  acres  of  land  between  the  school-house  lot 
and  the  rail  fence.  Nelson  and  others,  in  their  answer,  while 
claiming  title  to  the  school-house  lot,  the  school-house  thereon 
and  the  possession  thereof,  by  virtue  of  the  deed  from  Munford 
and  wife  to  their  predecessors  in  office,  particularly  disclaim 
any  right  to  the  parcel  of  land  lying  between  the  school-house 
lot  and  the  rail  fence,  or  to  the  possession  thereof,  and  deny 
thai  Owen  has  in  any  way  trespassed  upon  or  injured  the  school- 
house  lot,  or  has  ever  threatened  to  do  so,  as  charged  in  ap- 
pellants' bills.  They  further  deny  that  the  school-house  lot  was 
conveyed  for  any  purpose  other  than  for  erecting  a  school-house 
thereon  for  educating  the  colored  children,  and  deny  the  right 
of  appellants  to  any  control  whatsoever  over  the  property. 

The  demurrers  to  the  several  bills  having  been  overruled, 
the  cause  was  heard  upon  the  bills,  the  answers  thereto,  and 
the  evidence  taken  on  behalf  of  both  parties;  whereupon,  the 
Circuit  Court  dissolved  the  injunction  theretofore  awarded  in 
the  cause,  and  dismissed  the  bills,  and  from  that  decree  the  case 
is  brought  here  on  appeal. 

It  is  needless  to  review  the  numerous  assignments  of  error 
in  the  petition  for  the  appeal  and  elaborately  argued,  as  ap- 
pellants utterly  fail  to  show  that  they  are  entitled  to  the  relief 
they  ask. 

They  claim,  not  only  the  school-house  lot  of  3  r.,  35  p.,  but 
the  parcel  of  land  lying  between  that  lot  and  the  rail  fence,  con- 
taining 1  1-14  acres.  They  claim  title  to  the  school-house  lot 
ty  virtue  of  the  deed  from  Munford  and  wife  to  the  school 
trustees  of  Forest  School  District ;  that  the  paramount  object  of 
the  conveyance  was  for  religious  purposes;  and  that  they  have 
had  possession  of  the  whole  property — not  only  the  ])art  con- 
veyed, but  the  1 1-14  acres  between  it  and  the  rail  fence — for 


Digitized  by 


Google 


288  Davis  r.  Owex,  107  Va.,  283. 

Opinion. 

a  period  of  over  thirty  years^  which  possession  has  been  exclu- 
sive, open,  notorious  and  hostile,  and  under  color  of  title. 

In  the  first  place,  the  appellants'  right,  if  any,  to  this  school- 
house  property,  or  the  possession  thereof,  is,  and  has  all  along 
been,  dependent  upon  and  subordinate  to  the  rights  of  the 
school  trustees.  The  legal  title  to  the  property  is  in  the  school 
trustees.  The  right  to  the  ix>ssession  of  the  property  is  in  them* 
and  this  was  recognized  by  all  parties  in  interest,  as  shown  con- 
clusiv(*ly  by  the  admitted  fact  that  when  the  colored  people 
desired  to  hold  n^ligious  services  uix)n  the  property,  they  sought 
and  obtained  pc^rniission  of  the  school  trustees  for  that  purpose. 
When  they  desired  to  enn't  a  church  on  the  property,  they 
sought  and  obti^ined  permission  from  the  school  trustees,  and 
ap|M^llants  have  not  shown  a  shadow  of  legal  title  to  the  1  1-U 
acres  of  land  between  the  school-house  property  and  the  rail 
fence,  or  any  sort  <»f  ])ossession  tlu^reof  which  could  have 
rijx^ned  into  title  by  adversary  ))ossession. 

From  the  pleadings  and  the  proof  in  the  cause,  it  clearly 
a])jK'ars  that  it  was  only  some  eight  or  nine  years  prior  to  the 
institution  of  this  litigation  wdien  permission  was  granted  to 
the  Altha  Grove  Baj)tist  congregation  to  erect  a  church  on  the 
lot  (*onv(\ved  to  the  school  trustees,  and  to  remove  the  school- 
house  to  anoth(n'  point  on  the  property.  This  they  did,  but 
enacted  the  church  partly  on  the  land  claimed  by  Owen  in  thi> 
suit,  which  was  not  conveyed  to  the  school  trustees  by  Munford 
and  wife.  About  the  same  time,  the  members  of  Altha  Grove 
J3aptist  Church  connnenced  to  bury  their  dead  on  what  wa> 
siipiK)sed  to  be  the  school-house  lot,  and  this  grave-yard  likewi*^^ 
encroaches  upon  the  land  claimed  by  Owen. 

It  further  appears  that  when  a  survey  of  the  •school-hoiij'e 
lot  was  made  in  ifay,  1904,  in  running  the  dividing  line  be- 
tween it  and  th(^  land  of  Owen,  it  was  found  that  a  part  of  the 
church  building  and  a  part  of  the  grave-yard  were  located  on 
Owen's  land;  whereu]X)n,  he  directed  the  surveyor  to  "drop 
back"  and  run  the  line  in  such  a  way  as  to  put  the  whole  of  the 
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building  on  the  school-house  lot,  and  offered,  in  his  answer  filed 
to  the  original  bill  in  this  cause,  to  release  all  claim  he  had  to- 
that  part  of  the  grave-yard  which  is  on  his  land;  but  these 
offers  of  settlement  of  the  controversy  were  declined  by  ap- 
pellants, and  they  assert,  as  stated,  a  claim  to  the  whole  of  the 
land  lying  outside  of  the  rail  fence  and  including,  not  only  the 
school-house  lot,  but  the  1  1-14  acres,  notwithstanding  the  fact 
that  the  school  trustees  of  Forest  School  District  do  not  claim 
title  to  or  right  of  possession  in  any  land  except  the  3r.,  35  p., 
conveyed  to  their  predecessors  in  oflBce  by  Munford  and  wife, 
but  on  the  contrary  disclaim  any  right  to  more  of  the  land 
than  was  so  conveyed. 

The  claim  of  appellants  that  they  have  had  exclusive,  no- 
torious and  hostile  possession  for  a  period  of  time  sufficient  to 
bar  appellee  from  setting  up  a  claim  to  any  of  the  land  outside 
of  the  rail  fence,  is  absolutely  discredited  by  the  admissions 
made  in  the  pleadings  and  proof  in  the  cause.  The  boundaries 
of  the  school-house  lot  were  not  marked  on  the  land  further  than 
was  shown  by  a  public  road ;  and  the  fact  that  the  colored  peo- 
ple have  for  some  time  encroached  upon  the  land  of  appellee 
could  not  ripen  into  a  title  by  adverse  possession.  First :  Be- 
cause their  right- of  possession  is  subordinate  to  and  dependent 
upon  the  right  of  possession  of  the  school  trustees;  the  school 
trustees  claiming  nothing  except  what  was  conveyed  to  them 
by  the  deed  of  Munford  and  wife,  the  colored  people  could 
never  obtain  any  greater  right;  Second:  Because  neither  the 
building  of  the  church,  which  was  built  partly  upon  appellee 
Owen's,  property,  nor  the  encroachment  of  the  grave-yard 
thereon,  began  more  than  eight  or  nine  years  prior  to  the  insti- 
tution of  this  suit,  a  period  far  short  of  the  period  of  limitation. 
Appellants  claiming  in  their  bills  under  the  deed  from  Mun- 
ford and  wife,  and  under  that  deed  alone,  through  the  school 
trustees,  the  erection  of  a  part  of  the  church  building  on  ap- 
pf^llee's  land,  and  the  mere  encroachment  of  a  part  of  the  grave- 
yard thereon,  has  not  and  never  can  ripen  into  a  good  title. 
Vol.  cvn — 37 
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from  the  fact  that  it  had  its  origin  iu  a  mistake,  and  not  a 
claim  of  right  from  the  beginning.  The  colored  people  who 
built  the  church  thought  that  they  were  putting  it  entirely  upon 
the  school-house  property,  as  conveyed  to  the  school  trustees  bv 
-Munford  and  wife.  They  thought  that  the  grave-yard  was  on 
that  land,  and  did  not  for  a  moment  think  that  they  had  a  right 
to  more  land  than  was  conveyed  by  that  deed  to  the  school 
trustees.  The  school  trustees  undertook  to  give  them  the  right 
to  occupy  no  land  except  what  was  conveyed  by  that  deed.  &> 
that  the  fact  that  appellee  Owen  thought  that  the  church  aiid 
grave-yard  were  on  the  school-house  lot,  and  for  that  reason 
made  no  objection  to  the  erection  of  the  church  or  the  burial 
of  the  dead,  does  not  (stop  him  now  from  asserting  his  right? 
when  he  has  ascertained  for  the  first  time  that  there  has  been 
such  encroachment,  and  for  the  first  time  has  learned  exactly 
where  the  line  between  the  school-house  property  and  his  prop- 
erty is  located. 

In  the  amended  bill  filed  by  appellants  is  an  allegation 
which,  of  itself,  if  more  than  what  has  been  stated  were  needed, 
is  conclusive  that  the.  relief  they  seek  in  this  litigation  was 
properly  denied,  viz. :  that  "very  soon  after  said  land  (tbo 
school-house  lot)  was  conveyed,  as  aforesaid,  the  colored  people 
of  Forest  District,  near  the  property  in  the  bill  mentioned,  or- 
ganized a  church  or  religious  congregation  by  the  name  of 
Altha  Grove  Baptist  Church,  and  said  congregation,  with  the 
consent  and  co-operation  of  the  trustees  mentioned  in  said  deed 
(i.  e.,  the  trustees  of  Forest  School  District),  jointly  built  a 
house  on  said  land  for  the  purpose  of  holding  religious  services 
therein  and  teaching  public  school."  In  other  words,  by  ap- 
pellants' own  showing,  they  have  no  title  whatsoever  to  the  land 
which  is  the  subject  of  this  controversy,  but  the  title  thereto  is 
in  the  trustees  of  Forest  School  District  as  to  the  school-house 
lot,  and  outside  of  that  they  make  no  sort  of  claim  to  any  pan 
of  the  land  of  appellee  Owen ;  and  it  is  through  these  trustee- 
and  subordinate  to  their  rights  that  the  colored  people  of  Forest 
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School  District  obtained  permission  to  build  a  church  on  the 
school-house  lot  for  the  purpose  of  holding  religious  services 
therein  and  teaching  a  public  school. 

As  was  held  in  Clarke  v.  McClure,  10  Gratt.  305 :  "Where 
one  is  in  under  the  owner  of  the  legal  title,  a  privity  exists 
which  precludes  the  idea  of  a  hostile^  tortious  possession  which 
could  silently  ripen  into  title  by  adverse  possession  under  the 
sUtute  of  limitations." 

''Where  one  went  into  possession  of  land  with  the  verbal  con- 
sent of  the  owner,  his  possession  could  not  ripen  into  a  title  in 
the  absence  of  a  clear,  positive  and  continued  disavowal  of  the 
owner's  title  brought  home  to  his  knowledge."  Thompson,  &c.  v. 
Camper,  106  Va.  315,  55  S.  E.  674,  and  authorities  there  cited. 

Again,  appellants  put  themselves  in  an  inconsistent  position 
when  they  claim  in  the  argument  here  that  they  are  "the  legal 
successors  to  the  trustees  mentioned  in  the  deed  from  Munford 
and  wife,  while  in  their  pleadings  they  admit  that  the  succes- 
sors to  the  school  trustees  named  in  "Exhibit  A,"  filed  with 
their  amended  bill,  (deed  from  Munford  and  wife  to  the  school 
trustees  of  Forest  District)  are  E.  Is.  Xelson  and  two  others 
named,  being  the  same  persons  who  were  the  school  trustees  of 
Porest  District  at  the  time  this  suit  was  brought,  made  parties 
to  the  amended  bills,  and  have  answered  as  stated. 

The  decree  appealed  from  is  without  error  and  will,  there- 
fore, be  affirmed. 

Affirmed. 
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IE  Douglas  Land  Co.  &  Another  v.  T.  W.  Thayeb  Co. 

September  12,  1907. 

ou?fDARiES — Evidence — Older  Patents  to  Third  Persons — Common  Des- 
ignation of  Adjacetit  Tracts. — The  lines  of  older  patents  to  third 
persons,  which  are  referred  to  in  a  deed  of  partition  betweeen  tb* 
heirs  of  an  adjacent  owner,  are  relevant  evidence  to  suatain  the 
theory  of  one  of  the  parties  as  to  the  true  line  between  them;  and 
where  the  patents  and  deeds  in  the  line  of  title  of  the  land  parth 
tioned  refer  interchangeably  to  two  tracts  in  part  adjacent  to  tL« 
lands  in  controversy  as  the  H.  and  F.  land,  evidence  is  admissib^ 
to  prove  that  both  tracts  were  sometimes  called  the  H.  land. 

OUNDARIES — Comer  of  Adjacent  Tract — Statements  Acted  On. — Where 
it  becomes  important  to  establish  the  location  of  a  corner  of  tra-t 
of  a  third  person  in  part  adjacent  to  the  lands  in  controversy,  whiffc 
corner  is  in  the  controverted  line,  the  fact  that  the  owner  of  saU 
tract  points  out  his  corner  to  an  agent  of  one  of  the  parties,  who  i» 
seeking  to  establish  the  true  line  between  the  lands  in  controver?7, 
and  that  he  adopts  it  and  marks  it,  is  relevant  evidence  wh« 
offered  against  such  party,  as  tending  to  show  the  true  location  of 
said  comer. 

OUN'DARIES — Evidence — Surveyor — Reason  of  Running  Line. — ^A  sur- 
veyor who  has  run  a  disputed  line  may,  by  way  of  inducement  lo 
show  why  he  ran  it  as  he  did,  testify  that  it  was  by  direction  of 
counsel  of  one  of  the  parties  given  in  the  presence  of  the  counsel! 
and  general  manager  of  the  other,  who  stated  that  he  could  **go 
ahead  and  run  it." 

Dr.NDARiES — Evidence — Deeds  Under  Which  Parties  Claim. — Wh^re 
land  has  been  partitioned  between  two  heirs  of  the  former  ownrr. 
and  a  part  of  that  assigned  to  one  of  the  heirs  has,  through  sw- 
cesfiive  conveyances,  come  to  A.,  and  his  deed  calls  for  the  dividinff 
line  between  the  heir  under  whom  he  claims  and  the  other  heir  a« 
the  western  boundary  of  A.*8  tract,  in  a  controversy  between  A.  and 
those  claiming  under  the  other  heir  as  to  the  location  of  said  di- 
viding line,  the  deed  to  A.  is  relevant  evidence,  as  tending  to  show 
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that  those  under  whom  A.  holds  claimed  the  location  of  said 
diTiding  line  to  be  the  same  as  now  asserted  by  A. 

I.  BoxjNDABiES — Evidence — Former  Surveys, — In  a  controversy  over  a 
boundary  line,  it  is  admissible  to  prove  that  an  agent  of  one  of  the 
parties  stated  that  his  principal  had  twice  nin  one  of  the  lines  of 
the  tract.  It  is  relevant  to  show  acts  done  by  the  party  in  his 
effort  to  locate  the  lines. 

I  Evidence — Admiasihility — Objection  hy  Party  who  has  Proved  Same 
Facts. — An  objection  to  the  admissibility  of  evidence  is  unavailable 
to  one  who  has  himself  elicited  the  same  facts  in  the  cause. 

I.  BorwDARTES — Evidence — Identical     Lines     of     Junior    Patent — Netcly- 

Marked  Trees, — Where  the  lines  and  corners  of  a  senior  patent  have 
become  uncertain,  a  junior  patent,  calling  for  these  lines  and  cor- 
ners, is  admissible,  and  evidence  showing  the  lines  of  such  junior 
patent  may  be  received  for  the  purpose  of  identifying  the  older 
lines,  and  also  for  the  purpose  of  explaining  the  presence  of  newly- 
marked  trees  in  the  older  lines. 

L  Evidence — Experts — Opinions  Rejected  in  this  case. — Questions  pro- 
pounded to  a  surveyor  on  the  witness  stand  for  the  purpose  of 
eliciting  his  opinion  as  to  whether  the  matter  in  controversy  might 
not  be  settled  by  the  location  of  a  designated  line,  or  whether  a 
given  marked  line  is  a  true  line,  do  not  come  within  the  scope  of 
expert  testimony,  and  cannot  be  asked. 

».  EviDEJiCE — Excluding-  Answer  of  Witness — Anticipated  Answer. — An 
exception  to  the  action  of  a  trial  court  in  refusing  to  permit  a  wit- 
ness to  answer  a  question  will  not  be  considered  by  this  court,  if 
the  bill  of  exception  .is  silent  as  to  what  answer  was  expected  to  be 
elicited. 

0.  Evidence — Survivor  of  Transaction — Death  of  Agent — Testimony  of 
Third  Person. — The  death  of  the  agent  of  one  party  will  not  exclude 
a  third  person  from  testifying  as  to  a  conversation  with  such  agent 
in  his  lifetime,  if  the  conversation  is  otherwise  competent  evidence. 

II.  Real  Property — Parol  Disclaimer  of  Title. — The  acquiescence  of  the 

agent  of  one  party  in  the  directions  given  to  a  surveyor  by  counsel 
of  the  other  party  as  to  the  running  of  a  disputed  line,  is  not  a 
parol  disclaimer  of  title  of  his  principal,  and  the  fact  of  such  ac- 
quiescence may  be  shown  in  evidence. 
12,  Boundaries — Evidence — Reput-cd  Corners — Opinion  of  Witness. — Parol 
evidence  may  be  received  to  prove  by  general  reputation  and  tradi- 
tion the  location  of  a  comer  of  a  patent  more  than  a  hundred  year:? 
old,  but  a  living  witness  may  not  give  his  individual  opinion  as  to 
the  location  of  such  corner. 
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13.  Evidence — Objection  to  Admissibility — When  Too  Late. — ^An  objection 

to  reputation  evidence  of  the  location  of  a  corner  will  not  be  sus- 
tained where  similar  evidence  has  already  been  introduced  without 
objection. 

14.  Boundaries — yatural  Monuments — Identification — Location  of  Calls, — 

In  a  controversy  over  the  location  of  the  dividing  line  between  two 
parcels  of  land  received  in  the  partition  of  the  lands  of  a  cominoa 
ancestor,  where  a  call  in  the  deed  of  partition  is  for  a  natural 
monument,  witnesses  may  testify  as  to  the  location  of  the  monu- 
ment and  the  traditional  derivation  of  its  name,  in  order  to  identify 
the  monument  and  locate  the  call  in  the  partition  deed. 

15.  Boundaries — Evidence — Leases. — In     a     controversy     concerning     the 

boundaries  of  land,  leases  not  shown  to  cover  any  of  the  land  in 
controversy,  or  to  be  otherwise  relevant,  are  not  admissible  in  evi- 
dence. 

16.  Evidence — Objection   to  Question — Ignorance  of  Witness  on  the  Sub- 

ject.— ^An  exception  to  the  action  of  the  court  in  excluding  a  ques- 
tion propounded  to  a  witness,  is  immaterial  where  it  appears  from 
the  answer  of  the  witness  that  he  has  no  knowledge  on  the  subject. 

17.  Evidence — Motion    to    Strike    Out — Specifications    of    Objections. — A 

motion  to  strike  out  tlie  testimony  of  a  witness  on  a  particular  sub- 
ject, which  has  been  received  without  objection,  is  properly  rejected 
if  the  party  moving  fails  to  point  out  the  specific  answer  objected  to. 

18.  Boundaries — Inslrnciious  to  Jury. — In  a  controversy  concerning  the 

dividing  line  between  two  parcels  of  land,  both  of  which  had  be- 
longed to  one  person  and  been  divided  by  commissioners  between 
his  heirs,  an  instruction  which  isnores  the  theory  of  defendants 
that  the  parlies  had  acquiesced  in  the  line  for  which  they  contended, 
and,  without  qualification,  yields  precedence  to  the  supposed  in- 
tention of  the  commissioners,  without  regard  to  what  they  may 
have  done  in  establishing  the  line  in  controversy,  is  erroneous. 

19.  Instructions — Partial    View  of  Evidence. — An  instruction   must  not 

call  special  attention  to  a  part  only  of  the  evidence  and  the  fact 
which  it  tends  to  prove,  and  disregard  other  evidence  relevant  to 
the  matter  in  issue. 

Error  to  a  judgment  of  the  Circuit  Court  of  Washington 
county  in  an  action  of  trespass  on  the  case  to  recover  damages 
for  trespassing  on  plaintiff's  land  and  cutting  trees  thereon. 
Judgment  for  the  plaintiff  for  $1,750.  Defendants  assign 
error. 

Reversed. 
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The  opinion  states  the  case. 

Daniel  Trigg,  Falherson,  Page  d;  Hurt  and  J.  C  Padgett, 
for  the  plaintiffs  in  error. 

M'hite  tt  Pcnn,  for  the  defendant  in  error. 

Whittle^  J.,  delivered  the  opinion  of  the  court. 

This  case  involves  the  location  of  the  true  dividing  line  h(^ 
t^vcx-n  the  lands  of  Mrs.  Monroe  and  George  Douglas,  Jr.,  (pre-  • 
di^ei^^^sors  in  title  respectively  of  the  defendant  in  error,  the  T. 
W".  Thayer  Company,  plaintiff  in  the  lower  court,  and  the  de- 
f«'n<laiit,  the  Douglas  Land  Company,  the  plaintiff  in  error), 
both  of  whom  derived  title  from  a  common  source — their  father, 
Gtor^cre  Douglas — as  established  by  the  commissioners  and  con- 
firmed by  the  Circuit  Court  of  Washington  county  in  the  suit 
to  partition  the  lands  of  George  Douglas,  deceased,  amongst  his 
hi^'irs. 

Tin*  plaintiff  brought  an  action  of  trespass  on  the  case 
asraiiist  the  defendant  and  its  lessee,  the  Laurel  River  Lumber 
(^onipany,  to  recover  damages  for  the  alleged  cutting  and  re- 
in o\-iiig  of  timber  from  its  premises,  and  to  a  judgment  against 
the  defendants  this  writ  of  error  was  allowed. 

The  lands  which  were  the  subject  of  partition  consisted  of 
thret*  tracts,  one  containing  02,800  acres,  another  10,712  acres, 
and  the  third  13,655  acres.  The  first  two  tracts,  which  embrace 
the  land  in  controversy,  were  patented  to  James  Heron,  Decem- 
ber 14,  1795.  The  three  tracts  were  divided  into  four  parcels. 
The  €»astem  portion  of  the  largest  tract  was  allotted  to  William 
Douglas;  the  central  portion  to  Mrs.  Cruger;  and  the  western 
t/>  INIrs.  Monroe,  while  the  two  smaller  tracts  were  allotted  to 
Gr-orgp  Douglas,  Jr.  The  partition  was  confinned  in  184C,  and 
carried  into  deeds  in  severalty  by  a  special  commissioner  ap- 
pointed bv  the  court  for  that  purpose.     The  deed  to  ifrs.  Mon- 
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roe  calls  for  the  northwest  and  southwest  comers  of  the  62,800 
acre  tract,  and  also  for  the  eastern  lines  of  two  older  patents, 
Hunt's  and  Furman's.  The  calls  in  the  deed  to  Greorge 
Douglas,  Jr.,  are  for  the  northeast  corner  of  the  Hunt  patent 
and  Mrs.  Monroe's  western  division  line.  The  disputed  lines 
are  from  "M"  to  "C"  (contended  for  by  the  plaintiff),  and 
from  ^'0"  to  "5,"  and  thence  to  the  end  of  the  dotted  line 
(claimed  by  the  defendants),  as  shown  on  the  "Buchanan  Map,'* 
a  copy  of  which  is  filed  with  this  opinion. 

The  action  of  the  court  in  admitting  in  evidence  the  Hunt 
•and  Furman  patents,  constitutes  the  first  ground  of  exception. 

As  remarked,  the  lines  of  these  patents  are  called  for  in  the 
partition  deeds,  and  they  are,  therefore,  relevant  evidence  to 
sustain  the  theory  of  the  plaintiff  as  to  the  true  line  between  the 
claimants.  The  land  included  in  the  Furman  patent  adjoinj', 
the  Hunt  patent  on  the  south,  and  the  eastern  boundary  lines 
of  the  two  patents  are  coincident,  and,  according  to  the  claim 
of  the  plaintiff,  constitute  in  part  the  western  line  of  the  62,800 
acre  patent.  The  patents  and  deeds  in  the  line  of  the  Douglas 
title  refer  to  the  Hunt  land  and  Furman  land  interchangeabh 
as  the  Hunt  and  Furman  land,  and  evidence  was  admissible  tc 
prove  that  l)oth  tracts  were  sometimes  called  the  Hunt  land. 

The  next  exception  is  to  the  admission  of  the  testimony  o 
thp  surveyor,  Buchanan,  that  the  Debusks,  who  owned  part  o 
the  Hunt  land  adjoining  the  Douglas  land,  pointed  out  to  Gen 
eral  Greever  the  northeast  corner  of  the  Hunt  patent  at  "C 

Greever  was  the  agent  of  the  defendant,  the  Douglas  Lam 
Company,  and  was  endeavoring  to  determine  the  true  line  be 
tween  Mrs.  ^fonroe  and  Douglas,  and  there  was  evidence  ten( 
ing  to  show  that  he  adopted  the  corner  at  "C,^'  and  marker 
timber  to  identify  it.  This  evidence  was  admissible  as  con  -^ 
ducing  to  establish  the  plaintiff's  claim  that  the  line  from  *^ 
to  '^C"  was  the  correct  line. 

Tn  TTarriman  v.  Brown,  8  Leigh  706,  Judge  Tucker  observes 
^'Tt  is  not  the  mere  declaration  of  Milburn  that  the  witnc$ 
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gives  in  evidence,  but  it  is  an  act,  to-wit,  the  shewing  of  certain 
corner  trees,  which  the  general  reputation  of  the  neighborhood 
fixed  upon  as  the  corners  to  Harriman's  land.  ^  *  *  Even  if 
Milburn's  shewing  certain  trees  as  the  corners  of  the  land,  was 
not  evidence  to  establish  them  as  corners,  the  fact  that  he 
pointed  out  trees,  which,  by  other  evidence,  are  established  as 
mie  comers,  could  not  be  rejected." 

Tie  objection  to  the  testimony  of  the  same  witness  that  he  had 
Tewived  direction  from  plaintiff's  counsel  to  run  the  line  from 
'*M"  to  "T"  is  also  without  merit.  The  instruction  was  given 
in  the  presence  of  counsel  for  the  defendants  and  thcdr  gen- 
eral manager,  and  the  latter  likewise  directed  the  running  of 
the  line.  But  it  was  also  proper,  by  way  of  inducement,  to 
show  why  the  ivitness  ran  the  line. 

There  was,  moreover,  an  exa^ption  to  the  admission  of  what 
is  known  as  the  Clement  deed.  That  deed  embraced  2,574  acres 
of  the  western  portion  of  the  land  allotted  to  ilrs.  Monroe,  and 
called  for  the  dividing  line  between  that  allotment  and  the 
defendant's  land  as  its  western  boundary,  and  was  relevant  as 
tending  to  show  that  Clement's  vendors,  who  were  vendees  in 
the  line  of  Mrs.  Monroe's  title  claimed  the  line  **M"  to  ^'F"  as 
their  western  boundary  line. 

The  next  objection  was  to  the  admission  of  the  statement  of 
the  witness  Buchanan  that  he  had  heard  (leiieral  Greever  say 
that  the  Douglas  Land  Company  had  twice  run  the  northern 
line  of  the  62,800  acre  patent. 

We  think  this  was  relevant  evidence  to  show  acts  done  by  the 
defendant,  in  its  efforts  to  locate  its  lines.  But,  if  the  testi- 
mony were  objectionable,  the  same  fact  was  elicited  by  the  de- 
fendant, and  consequently  cannot  be  availed  of.  Thornton  v. 
Garr,  87  Va.  315,  12  S.  E.  753 ;  Va,  £  8.  IF.  Ry,  Co.  v.  Bailey, 
103  Va.  205,  49  S.  E.  33. 

Exception  9  was  to  the  introduction  of  the  Fulton  entry  of 
April  8,  1837. 

There  was  evidence  going  to  prove  that  the  lines  and  corners 
Vol.  cvn— 38 
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of  that  entry  were  identical  with  the  calls  of  Hunt's  patent, 
and  it  was  offered  to  explain  the  presence  of  newly-marked 
timber  in  the  lines  of  that  patent ;  and  besides,  the  evidence  is 
admissible,  because  some  of  the  marked  trees  in  the  entry  are 
called  for  in  the  partition  deeds. 

In  Clement  v.  Packer,  125  U.  S.  332,  31  L.  Ed.  721,  8  Sup. 
Ct.  907,  it  was  held  that,  where  the  lines  and  corners  of  a  senior 
patent  had  become  uncertain,  evidence  showing  the  lines  of  a 
junior  patent,  which  called  for  those  of  the  senior  patent,  was 
admissible,  not  as  controlling,  but  to  aid  in  identifying  the 
older  lines. 

Exceptions  10,  11  and  12  are  to  the  action  of  the  court  in 
refusing  to  permit  the  witness  Buchanan  to  answer  certain 
hypothetical  questions. 

Tt  is  sufficient  to  say,  with  respect  to  those  exceptions,  that 
the  questions  propounded  were  not  within  the  scope  of  expert 
testimony,  and,  if  they  had  been,  the  record  is  silent  as  to  what 
answers  were  exi>ected  to  be  elicited.  Hollerman  v.  Meiseh 
91  Va.  143,  21  S.  E.  058. 

Exception  13  involves  the  action  of  the  court  in  overrulinjr 
the  motion  of  the  defendant  to  exclude  the  testimony  of  the 
sam(*  witness  with  reference  to  the  direction  given  him  by  Wat- 
son, general  manager  of  the  Douglas  Land  Company,  to  run  the 
line  from  ''W^  to  "F,"  on  the  ground  that  Watson  was  dead, 
and,  furthermore,  that  he  had  no  authority  to  make  a  parol 
disclaimer  of  the  title  of  his  principal. 

The  ruling  was  right  in  both  particulars.  Buchanan's  con- 
nection with  the  case  was  merely  as  surveyor  and  witness,  and 
he  had  no  interest  whatever  in  the  litigation.  In  no  sense  was 
he  a  party  to  the  controversy,  and,  hence,  the  rule  of  exclusion 
invoked  was  not  applicable.  "Nov  was  the  direction  alleged  to 
have  been  given  by  Watson  a  disclaimer  of  title  in  his  princi- 
pal. It  was  only  an  acquiescence  on  his  part  to  running  a  line 
which  might  throw  light  on  the  question  at  is.nie. 

Exceptions  14  and  14J^   involve  the  admissibility  of  parol 
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evidence  to  prove  by  general  reputation  and  tradition  the  south- 
west corner  of  Funnan's  patent,  which  issued  in  1788,  and  the 
old  line  between  Virginia  and  Tennessee.  It  is  well  settled  that 
such  evidence  is  admissible.  Harriman  v.  Brown,  supra;  Clewr 
enis  V.  Kyle,  13  Gratt.  468,  477.  But  in  this  instance,  also, 
similar  evidence  of  the  location  of  the  comer  had  been  intro- 
duced without  objection ;  and,  therefore,  under  the  authorities 
cited,  the  exception  cannot  avail.  We  think,  however,  that  the 
opinion  of  the  witness  Mock  that  the  comer  was  on  the  old 
state  line,  was  not  competent  evidence,  and  ought  to  have  been 
excluded. 

Ejceptions  15,  16  and  18  challenge  the  admissibility  of 
Mock's  and  Lewis'  testimony  of  what  the  Debusks  had  told 
them  concerning  the  location  of  the  eastern  line  of  the  Hunt 
patent. 

In  view  of  the  fact  that  evidence  had  already  been  introduced 
tending  to  prove  that  these  parties  had  made  similar  statements 
to  General  Greever,  agent  of  the  Douglas  Land  Company,  which 
liad  been  acted  on  by  him,  it  is  not  perceived  that  the  admission 
of  this  evidence  could  have  been  prejudicial. 

Exception  17  is  to  the  admission  of  the  testimony  of  Lewis 
that  the  line  between  Douglas  and  Clements  was  plainly 
marked. 

This  objection  is  founded  on  the  fact  that  the  line  had  been 
comparatively  recently  marked,  and  that  the  evidence  was  self- 
serving.  That  question  is  settled  adversc^ly  to  the  exceptor  by 
the  case  of  Clement  v.  Packer,  supra. 

Exception  19  is  to  the  action  of  the  court  in  overruling  the 
objection  to  a  question  propounded  to  the  vsdtness  Lewis,  with 
respect  to  the  location  of  the  cliff  and  traditional  origin  of  the 
iiame  "Cat  Face,"  a  projection  of  rocks  on  the  western  slope 
of  Pound  Mountain, 

The  call  in  the  partition  deed  to  Monroe  and  wife,  aftc^r 
leaving  the  Hunt  and  Furman  line,  is  for  a  line  east  400  poles 
over  "Cat  Face,"  to  a  beech  and  sugar  tree  on  the  dividing 
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ridge.  Several  witnesses  testified  to  the  location  of  that  natural 
mouument  and  the  traditional  derivation  of  its  name — ^that  the 
caverns  on  its  face  afforded  dens  to  wild-cats.  We  think  the 
evidence  was  admissible  to  identify  the  cliff  and  locate  the  call 
in  the  partition  deed. 

Exception  20  questions  the  admissibility  of  the  Fulton  entry, 
and  is  controlled  by  what  was  said  in  regard  to  exception  9. 

We  are  of  opinion  that  the  leases  referred  to  in  exceptions  21 
and  22  were  rightly  excluded.  It  was  not  shown  that  either  of 
them  covered  the  land  in  controversy,  nor  did  their  relevancy 
otherwise  appear. 

There  is  no  avowal  of  what  answers  were  expected  to  the 
questions  whose  exclusion  is  made  the  ground  of  exceptions  23 
and  24,  and,  if  material,  as  before  observed,  the  objection  could 
not  be  considered. 

The  answer  of  the  witness  to  the  question,  the  exclusion  of 
which  constitutes  exception  27,  ^'that  he  did  not  know  whether 
there  was  any  controversy  over  the  land  referred  to,"  shows 
that  the  exception  was  immaterial. 

Exception  28  is  to  the  refusal  of  the  court  to  strike  out  the 
cross-examination  of  the  witness  Mock  *Svherein  he  speaks 
of  what  Mr.  White  told  him  of  the  controversy  having  been 
settled."  The  exception  is  amenable  to  the  objection  that  the 
exceptor  has  omitted  to  point  out  the  specific  answers  objected 
to,  and  for  that  reason,  it  cannot  be  regarded.  N.  &  IF.  Ry.  Co. 
V.  Ampey,  93  Va.  108,  25  S.  E.  226;  Hughes  v.  Kelly /2  Va. 
Dee,  588,  30  S.  E.  387. 

We  are  of  opinion  that  the  question  and  answer  which  were 
admitted  by  the  court  over  the  objection  of  the  defendant  (ev 
cej)tion  29),  were  merely  intended  to  explain  the  attitude  of 
counsel  in  the  matter  involved,  and  could  not  have  prejudiced 
the  defendant. 

The  remaining  exceptions  (save  only  the  last,  which  is  to 
the  refusal  of  the  court  to  set  aside  the  verdict  as  contrary  to 
the  law  and  evidence)  are  to  the  giving  and  refusal  of  instm^ 
tions. 
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It  is  unnecessary  •to  prolong  this  opinion  by  specific  consid- 
eration of  these  assignments  of  error.  We  shall  content  our- 
selves with  calling  attention  to  one  of  the  instructions  which 
the  court  gave,  the  unqualified  language  of  which  would  natur- 
ally have  induced  the  jury  to  give  predominance  to  what  they 
may  have  believed  the  commissioners  intended,  without  regard 
to  what  they  may  have  done  in  establishing  the  line  in  contro- 
versy. The  controlling  inquiry  in  the  case  at  last,  is  the  ascer- 
taiiiment  of  the  line  fixed  by  the  commissioners  and  con- 
finned  by  the  court ;  and  that  fact,  if  proved  and  acquiesced  in 
by  the  parties,  would  take  precedence  over  any  presumed  in- 
tention of  the  commissioners.  On  the  other  hand,  the  inten- 
tion of  the  commissioners  to  be  gathered  from  the  partition  pro- 
ceedings, in  connection  with  the  facts  and  surrounding  circum- 
stances, constitutes  an  important  factor  in  aiding  the  jury  to 
determine  the  correct  location  of  the  line. 

In  Smith  v.  Davis,  4  Gratt.  60,  the  commissioners  intended 
the  dividing  line  to  be  a  straight  line  between  known  cornerSp 
and  directed  the  surveyor  so  to  run  it;  but  the  land  was  in 
forest,  and  the  surveyor,  without  intending  it,  ran  and  marked 
a  curved  line.  The  court  approved  an  instruction  which  told 
the  jury  that,  if  they  believed  from  the  evidence  that  the  com- 
missioners intended  to  run  the  division  line  as  a  straight  line 
between  ascertained  corners,  then  a  straight  line  was  the  true 
division  line,  unless  they  should  believe  from  the  evidence  that 
the  parties  had  agreed  to  and  acquiesced  in  the  crooked  line. 
The  court  also  held  an  instruction  erroneous  which  charged  the 
jury,  that  if  the  division  line  was  actually  run  and  marked  at 
the  time  the  division  was  made,  and  that  the  line  thus  made  was 
the  crooked  line  laid  down  on  the  plat  returned  by  the  sur- 
veyor, the  crooked  line  should  prevail,  although  the  call  of  the 
plat  and  report  of  the  commisioners  was  for  a  straight  division 
line.  It  will  thus  be  observed  that  the  instruction  which  the 
court  approved  modified  the  effect  which  the  jury  were  to 
allow  the  intention  of  the  commissioners  by  acquiescence  of  the 
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parties  in  the  curved  line  run  and  chopped*  through  mistake  h] 
the  surveyor. 

So,  in  this  ease,  an  instruction  which  ignores  the  theory  « 
the  defendants,  that  the  parties  had  acquiesced  in  the  line  fo 
which  they  contend,  and  without  qualification  yields  preced 
ence  to  the  supposed  intention  of  the  commissioners,  is  erroit 
eous.  See  cases  cited  in  note  to  Smith  v.  Davis,  4  Gratt  (Va 
Eep.  x\nn.)  36,  and  Elliott  v.  Horton,  25  Gratt.  766,  772. 

The  prayer  in  question  also  contravenes  the  doctrine  of  thai 
line  of  decisions  which  holds  that  "an  instruction  must  not  call 
Bi>ecial  attention  to  a  part  only  of  the  evidence  and  the  fail 
which  it  tends  to  prove,  and  disregard  other  evidence  relevant 
to  the  matter  in  issue."  Seaboard  &c.'Ry,  Co.  v.  Joymr,^^! 
Va.  354,  23  S.  E.  773;  Hanshrough  v.  Neal,  94  Va.  722, 
S.  E.  593;  Montgomery's  Case,  98  Va.  852,  37  S.  E.  1;  Boush 
V.  Fidelity  £c.  Co.,  100  Va.  735,  42  S,  E.  877. 

We  are  of  opinion  that,  in  so  far  as  the  ruling  of  the  circuit 
court  in  giving  and  refusing  instructions  at  the  previous  trial, 
is  in  conflict  with  the  views  expressed  in  this  opinion,  it  is  er- 
roneous. For  this  reason,  the  judgment  complained  of  must  be 
reversed,  the  verdict  of  the  jury  set  aside,  and  the  case  remanded 
for  a  new  trial. 

Reversed. 
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Staunton. 

JiMKKSON    AA'D    OtHEKS    V.    SxJiATTON. 

September  12,  1907. 

[.  Vendor  a^^d  Purcuaser — A>a/e  in  Gross — Evidence. — Every  sale  of  real 
estate,  where  the  quantity  ia  referred  to  in  the  contract,  and  when 
the  language  of  the  contract  does  not  plainly  indicate  that  the 
parties  intended  a  sale  in  gross,  is  presumed  to  be  a  sale  by  the 
acre.  This  presumption,  however,  may  be  overcome  by  evidence  that 
the  parties  agreed  to  be  governed  at  all  events  by  the  estimated 
quantity.  Such  evidence  does  not  contradict  or  vary  the  deed,  but 
merely  establishes  an  understanding  collateral  to  the  written  con- 
tract, and  makes  it  clear  that  no  such  mistake  was  made  as  fur- 
nishes ground  for  relief  in  equity. 

I.  Vendor  akd  Purchaser — Sale  in  Gross — Lump  Sum — Lapse  of  Time — 
Frequent  Alienations. — When  the  purchase  price  for  land  is  not  an 
eqni-multJple  of  the  number  of  acres,  it  is,  at  least,  persuasive  evi- 
dence that  the  contract  was  not  by  the  acre.  If,  in  addition  to  this, 
a  round  sum  is  stated  in  the  deed  as  the  consideration  for  the  land, 
and  it  is  not  clearly  proved  that  there  was  any  mutual  mistake 
as  to  the  quantity,  and  there  has  been  great  lapse  of  time  since  the 
alleged  mistake  was  made,  and  frequent  alienations  of  the  property 
founded  on  the  assumption  that  there  was  no  mistake,  a  court  of 
equity,  in  the  absence  of  any  allegation  or  proof  of  fraud,  will  hold 
the  transaction  to  have  been  a  sale  in  gross  and  not  by  the  acre. 

J.  Vendor  axd  Purchaser — Recovery  for  Excess  of  Land — Immediate 
Vendee. — ^The  recovery,  if  any,  of  a  vendor  for  the  value  of  the 
exeese  of  land  sold  by  the  acre  over  the  quantity  actually  paid  for, 
must  be,  in  the  first  instance,  against  his  vendee,  before  attempting 
to  subject  the  land  in  the  hands  of  a  remote  purchaser  for  value 
without  notice  of  the  claim. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Wise  county. 
Decree  for  complainant.     Defendants  appeal. 

Reversed. 
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The  opinion  states  the  case. 

Ayers  <£•  Fulton  and  1\  E.  Ellison,  for  the  appellants. 
Bond  &  Binice  and  Vicars  £  Peery,  for  the  appellee. 
Harrison,  J.,  delivered  the  opinion  of  the  court. 

This  record  shows  that  in  April,  1887,  J.  F.  Johnson  and 
wife  sold  and  conveyed  to  F.  A.  Stratton  83.50  acres  of  land, 
more  or  less,  in  Wise  county,  at  $2  per  acre.  It  further  appears 
that,  in  the  same  month  and  year,  E.  M.  Fulton,  as  conmiis^ 
sioner  of  the  Circuit  Court  of  Wise  county,  conveyed  to  F.  A. 
Stratton,  at  the  request  of  Mrs.  Johnson,  the  grantor  in  the 
deed  first  mentioned,  two  tracts  of  land  in  the  same  county,  con- 
taining 1,0G4.50  acres,  which  she  had  purchased  for  $599.65 
under  a  decree  of  the  court  in  a  chancery  suit  then  pending. 
This  conveyance  described  the  land  conveyed  as  1,064.50 
acres,  more  or  Ic  ss,  and  by  metes  and  bounds,  as  shown  by  a 
survey  thereof   which  ilrs.  Johnson  had  caused  to  be  made. 

In  July,  1S88,  F.  A.  Stratton  and  wife  conveyed,  by  one 
deed,  these  lands  to  TI.  l^^.  Herbert.  In  this  deed  the  two  tracti 
are  d(^sr»ribed  separately  by  the  same  metes  and  bounds  already 
mentioned,  and  as  containing  83.50  acres,  more  or  less,  in  the 
one  case,  and  1,064.50  acres,  more  or  less,  in  the  other.  The 
consideration  stated  on  the  face  of  this  deed,  is  the  lump  sum 
of  $5,400  for  the  two  tracts,  aggregating  1,148  acres.  In  De- 
cember, 1894,  II.  M.  Herbert  and  wife  conveyed  the  same  ti;ro 
tracts  of  land,  by  the  same  description,  to  Albert  E.  Emerson, 
the  consideration  stated  on  the  face  of  this  deed  being  the  lump 
sum  of  $5,100,  or  $300  less  than  the  grantor  had  given.  In 
Deeertiber,  1898,  Albert  E.  Emerson  and  others  sold  and  con- 
veyed the  same  boundary  of  land  to  X.  B.  Dotson,  the  present 
owner. 

The  bill  in  this  case  was  filed  in  August,  1903,  by  F.  A- 
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Strattoii,  the  grantor  in  the  deed  made  in  1888,  to  H.  M.  Her- 
bert, against  the  appellant,  Albert  E.  Emerson,  and  others, 
alJc^Dg  that  he  had  recently  and  within  the  preceding  year, 
learned  that  the  lands  conveyed  by  him  to  H.  M.  Herbert  as 
1,148  acres,  had  since  been  accurately  surveyed  and  found  to 
contain  1,267.69  acres,  or  119.69  acres  more  than  he  and  his 
grantee  supposed  at  the  time  he  sold  and  conveyed  the  same; 
thnt  he  had  sold  the  land  at  $4.70-110/287  per  acre,  making 
the  aggregate  of  $5,400,  which  was  the  lump  sum  stated  on  the 
face  of  the  deed  to  be  the  consideration ;  that,  at  the  time  of  the 
execution  of  the  deed,  both  he  and  his  grantee  believed  that 
the  land  conveyed  was  only  1,148  acres,  and  that  the  true 
acreage  and  consideration  was  omitted  from  the  deed  by  the 
mntual  mistake  of  both;  that  the  excess  of  land  at  $4.70- 
110/287  per  acre  would  amount  to  $563,  with  interest  thereon 
from  the  date  of  the  deed ;  and  the  prayer  is,  that  the  complain- 
ant may  have  a  decree  for  $563  and  interest  thereon  from  July 
2,  ISS^,  and  that  the  land,  or  so  much  thereof  as  may  be  nec- 
e?5ary,  shall  be  sold  to  satisfy  the  same. 

The  record  shows  that  20.37  acres  of  this  land  belonged,  by 
paramount  title,  to  O.  M.  Vicars  and  others,  so  that,  if  the  com- 
plainant was  entitled  to  recover  at  all,  it  could  only  be  for  an 
excess  of  99.32  acres  instead  of  119.69  acres. 

The  appellants,  Albert  E.  Emerson  and  others,  filed  their 
answer  to  this  bill,  specifically  denying  that  the  lands  were 
?o!d  by  the  complainant,  Stratton,  to  H.  M.  Herbert  at  the 
price  af  $4.70-110/287  per  acre,  that  such  sale  was  by  the  acre, 
that  there  was  anv  mistake  bv  which  the  true  acreage  and  eon- 
sideration  were  omitted  from  the  deed,  and  that  there  was  any 
mistake  whatsoever  in  the  deed  for  which  the  same  should  be 
reformed  or  corrected.  They  further  aver  that  they  are  innocent 
pnrchasf»rs  of  the  land,  without  notice  of  the  pretended  claim  of 
F.  A.  Stratton  to  a  lien  thereon,  which  neither  of  them  ever 
h^ard  of  until  the  institution  of  this  suit,  long  after  they  had 
purchased  the  land,  paid  in  full  therefor,  and  received  and 
Vol.  cYir — 30 
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recorded  a  deed  for  the  same  from  their  vendor,  H.  M.  Herbert 
At  the  December  term  of  the  circuit  court,  Ellender  'M.  John- 
son, the  vendor  of  the  land  to  the  complainant,  F.  A.  Stratton, 
was  allowed  to  file  her  petition  in  the  cause,  iii  which  sk'  al- 
leges that  her  sale  to  the  complainant,  Stratton,  was  bv  the 
acre;  that  she  sold  the  several  tracts,  described  as  containing 
1,148  acres,  to  Stratton  at  $2  per  acre ;  and  alleging  a  mistake 
and  recent  discovery  thereof  substantially  as  claimed  in  the  bill 
of  Stratton,  and  claiming  that  by  reason  of  the  excess  now 
shown  to  exist,  she  is  entitled  to  recover  the  value  thereof  at 
$2  per  acre,  with  interest. 

The  ai>pellants  filed  an  answer  to  this  petition,  in  which  they 
admit  that  petitioner  sold  the  83.5  acres  of  land,  described  in 
the  deed  of  April,  1887,  to  F.  A.  Stratton  by  the  acre,  but  they 
deny  that  the  1,064.50  acres,  which  was  conveyed  to  Stratton 
by  the  commissioner  at  the  request  of  petitioner,  was  a  sale  by 
the  acre,  and  insist  that  it  was  a  sale  by  the  boundary.  They 
d(*ny  generally  all  equities  alleged  in  the  petition,  and  insist 
that  they  are  innocent  purchasers  of  the  land  in  question  for  a 
valuable  consideration,  without  notice  or  knowledge  of  the  pt- 
titioner's  pretended  claim. 

At  the  November  tei-m,  1906,  the  circuit  court  decreed  that 
the  sale  by  Stratton  to  Herbert  was  a  sale  by  the  acre,  and  not 
ill  gross;  that  the  sale  by  Mrs.  Johnson  to  Stratton  was  also  a 
sale  by  the  acre,  and  not  in  gross;  that  the  excess  in  acreage 
was  119.69  acres,  less  20.37  acres;  that  F.  A.  Stratton  was 
entitled  to  compensation  from  H.  M.  Herbert  at  $4.70-110/257 
per  acre  for  such  excess,  and  Ellender  M.  Johnson  was  entitled 
to  compensation  for  the  same  at  the  rate  of  $2  per  acre;  that 
Stratton  had  a  lien  on  the  land,  except  the  20.37  acres,  for 
$467.20  with  interest  thereon,  from  July  2,  1888;  and  that 
Mrs.  Johnson  was  entitled  to  $198.64,  with  interest,  from  April 
8,  1887,  to  be  paid  out  of  the  recovery  in  favor  of  her  vendee, 
Stratton.  The  decree  then  appointed  a  commissioner  to  sell 
the  lands,  except  the  20.37  acres,  or  so  much  thereof  as  shoiiM 
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be  necessaiy,  unless  the  lien  thereby  established  should  be  paid 
within  thirty  days.  From  this  decree  the  present  appeal  was 
allowed. 

While  contracts  of  hazard  are  not  invalid,  they  are  not  re- 
garded with  favor  by  courts  of  equity.  Every  sale,  therefore, 
of  real  estate,  where  the  quantity  is  referred  to  in  the  contract, 
and  when  the  language  of  the  contract  does  not  plainly  indicate 
that  the  parties  intended  a  sale  in  gross,  must  be  presumed  to 
be  a  sale  by  the  acre.  Berry  v.  Fishhume,  104  Va.  459,  51  S.  E. 
827;  Hull  v.  Watts,  95  Va.  10,  27  S.  E.  829.  This  presump- 
tion, however,  may  be  met  and  overcome  by  proof  that  the  par- 
ties agreed  to  be  governed  at  all  events  by  the  estimated  quantity. 
Such  proof  does  not  contradict  or  vary  the  deed  in  any  particu- 
lar; it  merely  establishes  an  undertaking  collateral  to  the 
written  contract,  and  makes  it  clear  that  no  such  mistake  was 
made  as  furnishes  ground  for  relief  in  equity.  Bhssing  v. 
Beatty,  1  Rob.  287;  Caldivell  v.  Craig,  21  Gratt.  132.  Boschen 
V.  Jurgens,  92  Va.  756,  24  S.  E.  390. 

In  the  case  of  Blessing  v.  BeaUy,  supra.  Judge  Baldwin  says : 
*The  principle  upon  which  equity  gives  relief  in  such  cases  of 
deficiency  or  excess  in  the  estimated  quantity  upon  the  sale 
of  land,  I  understand  to  be  that  of  mistake ;  whether  the  mutual 
mistake  of  the  parties,  or  the  mistake  of  one  of  them,  occasioned 
by  the  fraud  or  culpable  negligence  of  the  other." 

The  mistake  must  be  clearly  proved,  especially  in  a  rase  like 
this,  where  there  has  been  so  great  a  lapse  of  time  and  such 
frequent  alienations  of  the  property,  founded  on  the  assumption 
that  there  was  no  mistake.    Jones  v.  Tatum,  19  Gratt.  736. 

In  the  case  at  bar,  no  fraud  is  alleged  or  proven.  The  com- 
plainant founds  his  case  upon  the  ground  that  both  he  and  his 
grantee  were  mistaken  as  to  the  number  of  acres  the  land  con- 
tained. We  are  of  opinion  that  the  facts  established  satisfac- 
torily show,  that  the  deed  of  July,  1888,  from  F.  A.  Stratton  to 
H.  M.  Herbert  was  not  intended  by  the  parties  as  a  consumma- 
tion of  a  sale  by  the  acre  of  the  land  thereby  conveyed.    Under 
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the  case  made  by  the  bill,  Stratton  sold  the  land  to  Herbert  at 
$4.70-110/287  per  acre.  To  say  the  least,  this  is  a  most  un- 
usual, if  not  remarkable,  price  per  acre  to  have  been  agreed 
upon  for  land.  The  price  by  the  acre  is  not  stated  in  the  deed, 
but  the  round  sum  of  $5,400  is  given  as  the  consideration  for 
the  land  conveyed.  When  the  purchase  money  for  land  is  not 
an  equi-multiple  of  the  number  of  acres,  it  is,  at  least,  per- 
suasive evidence  that  the  contract  was  not  by  the  acre.  Key- 
tons  V.  Brawfords,  5  Leigh  41,  53;  Jones  v.  Tatum,  supra; 
'Farrier  v.  Reynolds,  88  Va.  141,  147,  13  S.  E.  393. 

Every  material  allegation  of  the  bill  is  denied  by  the  answer. 
There  is  no  proof  to  sustain  the  allegation  of  mutual  mistake, 
upon  which  the  complainant  grounds  his  right  to  recover.  On 
the  contrary,  the  testimony  of  H.  M.  Herbert  distinctly  dis- 
proves such  allegation,  and  shows  clearly  that  the  real  trans- 
action between  the  parties  was  an  exchange  of  the  land  con- 
veyed for  Indiana  property  consisting  of  land,  town  lots  and 
houses,  in  which  exchange  Herbert  paid  Stratton  a  difference 
of  about  $1,400  in  money;  and  further,  shows  that  no  mistake 
occurred  between  Stratton  and  Herbert  as  to  the  true  acreage; 
that  the  sale  was  by  the  boundary ;  and  that  Stratton  stated  at 
the  time  that  he  did  not  know  the  correct  acreage,  but  thou^t 
the  land  would  run  out  more  than  1,148  acres  on  an  accurate 
survey.  This  evidence  stands  uncontradicted  by  anyone.  After 
more  than  fifteen  years  of  silent  acquiescence  in  the  sale  that 
he  made,  Stratton  is  not  put  on  the  stand  to  question  the  truth 
of  the  statements  made  by  his  immediate  grantee. 

Without  considering  other  strong  corroborative  circumstances, 
we  think  the  uncontradicted  testimony  of  Herbert  alone  is  suffi- 
ciently clear  and  explicit  to  overcome  the  presumption  that  the 
sale  in  question  was  by  the  acre,  and  to  show  that  the  quantity 
did  not  influence  the  price  paid  for  the  land.  The  record  justi- 
fies the  conclusion  that  Stratton  was  willing  to  take  in  the 
Indiana  property  at  about  $4,000 ;  that  ho  wanted  about  $1,400 
in  money,  and  to  get  the  matter  closed,  was  willing  to  reduce 
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the  price  of  his  land  from  $5,500,  the  sum  originally  asked,  to 
15,400,  the  smn  finally  agreed  upon  as  the  value  in  gross  of 
the  tract  of  land  he  was  selling. 

If  Mrs,  Ellender  M.  Johnson,  the  vendor  of  F.  A.  Stratton, 
is  entitled  to  recover  anything,  as  to  which  we  express  no 
opinion,  her  recovery  must  be,  in  the  first  instance,  against  her 
vendee. 

Having  reached  the  conclusion  that  there  can  be  no  recovery 
in  favor  of  the  complainant,  F.  A.  Stratton,  the  decree  appealed 
from  must  be  reversed,  and  this  court  will  enter  such  decree  as 
the  circuit  court  should  have  entered,  dismissing  his  bill  with 
costs. 

Reversed. 
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Staunton. 

Hart  and  Others  v.  Darter  and  Others. 

September  12,  1907. 

1.  Equity  Jubisdiction — Mere  Construction  of  Wills  and  Deedt^—In 
order  to  give  a  court  of  equity  jurisdiction  to  take  cognizance  of 
and  construe  a  will,  there  must  be  an  actual  litigation  in  respect  to 
a  matter  which  is  a  proper  subject  of  jurisdiction  of  a  court  of  equity 
as  distinguished  from  a  court  of  law.  The  mere  oonstruction  or 
interpretation  of  wills  and  deeds  which  devise  or  convey  purely 
legal  estates  or  interests,  is  not  of  itself  a  ground  of  equity  juri8di^ 
tion.  The  power  to  construe  such  writings  is  simply  an  incident  to 
the  court's  jurisdiction  over  a  case  on  some  one  of  the  recognized 
grounds  of  equity  jurisdiction. 

Appeal  from  a  decree  in  chancery  of  the  Circuit  Court  of 
Scott  county.  From  a  decree  dismissing  the  bill,  the  com- 
plainants appeal. 

Afjirmed, 

The  opinion  states  the  case. 

Eichmond  &  Bond,  for  the  appellants. 

W.  S.  Cox,  for  the  appellees. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

In  the  year  1882,  the  will  of  Eyre  Hart,  deceasedy  was  ad- 
mitted to  probate.  The  object  of  this  suit,  which  was  insti- 
tuted by  certain  of  the  devisees  under  the  sixth  clause  of  the 
will,  was  to  have  that  clause,  which  is  as  follows,  construed: 

"I  will  all  my  lands  to  my  6  living  children,  Elizabeth  Hobbs 
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has  received  her  full  potion  of  all  I  possess,  my  living  children 
W.  H.  Hart,  B.  F.  Hart,  M.  Doniho,  M.  S.  Darter,  J.  B.  Hoi- 
Ion,  Virginia  Hart,  and  if  one  sells,  sell  it  to  one  of  six,  and  if 
one  dies  with  esue,  its  part  shall  go  to  the  other  children." 

The  trial  court,  upon  a  hearing  of  the  cause,  dismissed  the 
bill  without  prejudice  to  the  rights  of  any  party,  upon  the 
ground  that  the  case  was  not  in  such  a  condition  as  to  permit  a 
decision  of  the  matter  in  issue. 

It  appears  from  the  record  that  the  devisees  under  the  sixth 
clause  of  the  will  partitioned  the  land  devised  them,  and  took 
possession  of  their  respective  shares ;  that  all  the  devisees  are 
living,  some  having  children,  and  others  none;  that  some  have 
aliened  their  interest  in  the  land  devised  to  persons  other  than 
devisees.    The  bill  alleges  that  doubt  and  uncertainty  exist  as 
to  the  exact  rights  of  the  parties  in  the  land  devised,  which 
greatly  encumber  and  hamper  the  complainants  in  dealing  with 
their  interest  in  the  same,  and  that  the  complainants  are  ad- 
vised that  it  is  necessary,  in  order  to  ascertain  the  respective 
interests  of  the  devisees,  to  have  the  will  judicially  construed. 
The  prayer  for  relief  is  that  the  court  will  construe  the  sixth 
clause  of  the  will,  and  adjudge  that  the  words  '^with  esue'^  there- 
in be  held  to  mean  "i^ithout  issue,"  and  determine  whether  the 
densees  who  have  attempted  to  alien  their  interest  had  a  legal 
ri^t  to  sell  to  persons  other  than  the  devisees  under  that  clause ; 
to  determine  any  other  matter  deemed  pertinent  by  the  court  or 
required  by  any  party  in  interest ;  and  for  general  relief. 

While  the  bill  prays  for  general  relief,  it  is  clear  from  its 
alle^tions  that  the  suit  was  brought  solely  for  the  purpose  of 
having  the  sixth  clause  of  the  will  construed  by  the  court,  and 
that  no  case  is  made  for  further  relief.  "The  first  question,  there- 
fore, to  be  determined,  is  whether  or  not  a  court  of  equity  has 
jnrijidiction  of  the  case  made. 

The  courts  are  not  in  accord  as  to  the  ground  of  the  juris- 
diction of  a  court  of  equity  to  interpret  and  enforce  the  pro- 
visions of  a  will.     Rome  hold  that  such  jurisdiction  is  merely  an 
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incident  to  its  general  jurisdiction  over  trusts,  and  that  it  will 
not  exercise  its  powers  to  construe  a  will  which  only  deals  with 
and  disposes  of  purely  legal  estates  or  interests  in  land,  and 
makes  no  attempt  to  create  any  trust  relation  in  respect  to  the 
property  devised;  others  hold  that  its  jurisdiction  arises  from 
the  complicated  character  of  the  provisions  of  the  will,  from 
the  difficulty  of  understanding  their  meaning,  and  from  the 
doubt  and  uncertainty  as  to  the  rights  of  the  parties  claiming 
under  them.  See  3  Pom.  Eq.  Jur.,  sees.  1155  to  1157,  and 
east's  cited;  Note  to  Crosson  v.  Dwyer,  2  Am.  &  Eng.  Dec.  in 
Eq.  687-690  and  cases  cited.  But  the  prevailing  doctrine  in 
this  country  is  that,  in  order  to  give  a  court  of  equity  jurisdic- 
tion to  take  cognizance  of  and  construe  or  interpret  a  will,  there 
must  be  an  actual  litigation  in  respect  to  a  matter  which  is  the 
proper  subject  of  jurisdiction  of  a  court  of  equity  as  distin- 
guished from  a  court  of  law. 

Pomeroy,  in  discussing  this  question,  says  (sec.  1156),  that 
^*the  doctrine  which  seems  to  be  both  in  harmony  with  principle 
and  sustained  by  the  weight  of  authority  is,  that  the  special 
jurisdiction  to  construe  wills  is  simply  an  incident  of  the  gei- 
eral  jurisdiction  over  trusts ;  that  a  court  of  equity  will  never 
entertain  a  suit  brought  solely  for  the  purpose  of  interpreting 
the  provisions  of  a  will  without  any  further  relief,  and  will 
never  exercise  a  power  to  interpret  a  will  w^hich  only  deals  with 
and  disposes  of  purely  legal  estates  or  interests,  and  which 
makes  no  attempt  to  create  any  trust  relations  with  respect  to 
the  property  donated." 

In  the  case  of  Ghapnian  v.  Montgomery,  63  N.  Y.  221,  230, 
it  is  said :  ^^The  rule  is  that,  to  put  a  court  of  equity  in  motion, 
there  must  be  an  actual  litigation  in  respect  to  matters  which 
are  the  proper  subjects  of  the  jurisdiction  of  that  court  as  dis- 
tinguished from  a  court  of  law.  It  is  by  reason  of  the  jurisdic- 
tion of  courts  of  chancery  over  trusts  that  courts  having  equit- 
able powers  as  an  incident  to  that  jurisdiction  take  cognizanrc 
of  and  pass  upon  the  interpretation  of  wills.     They  do  not  tat^ 
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jurisdiction  of  actions  brought  solely  for  the  construction  of  in- 
struments of  that  character,  nor  when  only  legal  rights  are  in 
controversy."    3  Pom.  Eq.  Jur.,  sec.  1155. 

In  this  State,  as  in  England,  courts  of  equity  have  jurisdic- 
tion over  the  administration  and  settlement  of  decedents'  estates, 
whether  the  deceased  die  with  or  without  a  will,  and  in  the  ex- 
ercise of  and  as  incident  to  that  jurisdiction,  they  construe  and 
enforce  wills  of  personal  property.  See  Pom.  Eq.  Jur.,  sec. 
1155;  Admr  v.  Shaw,  1  Sch.  &  Jjoi.  243,  262 ;  Nelson  v.  Corn- 
well,  11  Gratt.  724,  737. 

The  English  courts  of  chancery,  under  their  general  juris- 
diction over  trusts,  had  the  power  to  construe  and  enforce  wills 
of  real  as  well  as  of  personal  property,  so  far  as  they  create  or 
their  disposition  involves  the  creation  of  trusts ;  biit  "so  far," 
savs  Pomeroy,  **as  a  will  of  real  property  bequeaths  purely  legal 
titles  and  the  devisees  therein  obtain  purely  legal  titles  to  the 
land  given,  the  enforcement  thereof  belongs  to  the  courts  of 
law  by  means  of  the  action  of  ejectment,  the  courts  of  law 
having  full  power  to  construe  and  interpret  the  instrument  and 
to  dt termine  the  rights  of  the  devisees;  there  is  no  necessity, 
and,  therefore,  no  power,  of  resorting  to  a  court  of  equity  in 
order  to  obtain  a  construction  of  such  wills."  Sec.  1155. 
Bowers  v.  Smith,  10  Paige  193;  16  Cyc.  54-101. 

Xo  case  involving  the  precise  question  now  und(^r  considera- 
tion has  been  before  this  court,  but,  in  the  case  of  Snyder  v. 
Grandstaff,  96  Va.  at  p.  482,  31  S.  E.  647,  it  was  treated  as 
settled  law  by  the  learned  circuit  judge,  who  decided  the  ease 
and  whose  opinion  was  approved  and  adopted  by  this  court,  that 
the.  construction  or  interpretation  of  wills  and  deeds  was  not 
of  itself  a  ground  of  equity  jurisdiction,  but  that  the  power  to 
eoiifstnie  such  writings  was  simply  an  incident  to  the  court's 
jurisdiction  over  a  case  on  some  one  of  the  recognized  grounds 
of  equity  jurisdiction.  This  view,  as  we  have  seen,  is  in  accord 
with  correct  principles,  is  sustained  by  the  weight  of  anthoritv, 
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and  should  be  adhered  to^  although^  perhaps^  not  necessary  to 
a  decision  of  that  case. 

The  clause  of  the  will  which  this  suit  was  brought  to  have 
interpreted,  whatever  the  interest  given  be,  it  is  clear,  disposes 
of  purely  legal  estates  or  interests,  and  makes  no  attempt  to 
create  any  trust  relation  in  respect  to  the  land  devised.  There 
being  no  trust  relation  involved  in  the  devise,  and  no  other 
ground  of  equity  jurisdiction  shown,  the  bill  was  properly  dis- 
missed by  the  circuit  court,  and  its  decree  must  be  aflSrmed. 


Affirmed, 
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Staunton. 

IsAAo  Eberly  &  Co.  V.  Gibson  and  Othebs. 

September  12,  1907. 

1.  Bbtoppel — Assignment  Induced  by  Debtor — Promise  to  Pay  Assignee — 
Fraud, — If  a  debtor  induces  a  third  person  to  take  an  assignment  of 
his  notes  by  his  assurance  made  beforehand  that  ''the  notes  are  all 
right/'  or  if,  jEtfter  assignment  and  notice  thereof,  the  debtor  ex- 
pressly or  impliedly  promises  the  assignee  to  pay  the  notes,  and  the 
retraction  of  such  promise  would  operate  as  a  fraud  upon  the  as- 
signee, in  either  event  the  debtor  is  estopped  from  setting  up  any 
equity  or  defense  he  may  have  against  the  assignor,  however  well 
founded  it  may  originally  have  been.  After  the  notice  of  the  assign- 
ment and  the  promise  to  pay  to  the  assignee,  no  subsequent  trans- 
actions between  the  assignor  and  the  debtor  can  invalidate  the  notes 
in  the  bands  of  the  assignee. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Buchanan 
county.  From  a  partial  decree  in  favor  of  the  complainants, 
they  appeaL 

Reversed  in  part. 

The  opinion  states  the  case. 

Bouth  £  Routh  and  Williams  &  Witten,  for  the  appellants. 

Finney  &  Stinson,  for  the  appellees. 

Cakdwkll,  J.,  delivered  the  opinion  of  the  court. 

It  appears  that  Paris  Charles  was,  on  June  3, 1904,  and  prior 
thereto,  engaged  in  the  retail  mercantile  business,  buying  his 


Digitized  by 


Google 


316  Isaac  Eberly  Co.  v.  Gibson,  107  Va.   315. 


Opinion. 


stock  from  wholesale  merchants  in  the  usual  manner ;  that  on 
the  date  named  he  sold  his  stock  of  merchandise  in  bulk,  b- 
voicing  at  $1,700.44,  to  B.  G.  Gibson;  that  Charles  was  in- 
debted to  the  Isaac  Eberly  Company,  complainant  in  the  court 
below,  and  appellant  here,  a  wholesale  company,  in  the  sum 
of  $995.35  for  goods  sold  him;  that  Charles  was  indebted  to 
other  merchants  in  various  sums  for  goods  equal  in  value  to  the 
stock  sold  to  Gibson;  that  the  sale  to  Gibson  was  not  in  tk 
ordinary  course  of  trade,  but  with  the  intent  on  the  part  o< 
Charles  to  quit  the  mercantile  business ;  that  Charles  and  Gib- 
son made  no  inventory  of  the  goods  at  the  time  of  the  sale,  as 
required  by  the  statute  (now  section  2460a,  Va.  Code,  1904). 
nor  complied  with  any  of  the  other  provisions  of  the  statute; 
that  Gibson  paid  Charles  on  the  stock  of  goods  that  day  taken 
possession  of  by  Gibson,  $400  in  cash,  two  mules  at  the  value 
of  $400,  and  executed  notes  for  the  balance  of  the  purchase 
money  to  Charles,  two  of  which  notes  (one  for  $300,  due  eight 
months  after  date,  June  3,  1904,  with  interest  from  date,  and 
another  for  $300,  bearing  the  same  date,  due  twelve  months 
after  date,  with  interest  from  date),  were,  on  July  14,  1904, 
duly  assigned  by  Charles  to  appellant  for  a  valuable  considers 
tion,  and  when  collected,  were  to  go  as  a  credit  on  the  debt  of 
Charles  to  appellant,  above  mentioned;  that  after  the  assign- 
ment of  these  notes  and  on  the  same  day,  Gibson  was  notified 
by  appellant  of  the  assignment,  and  he  assured  appellant  that 
the  notes  were  all  right  and  promised  that  he  would  pay  them 
at  maturity,  even  going  to  the  extent  of  saying  that  he  would 
pay  them  before  maturity  if  a  discount  would  be  allowed  upon 
them,  but  refused  to  give  any  security  for  their  payment.  At 
this  interview  between  appellant's  agent  and  Gibson,  the  latter's 
attention  was  called  to  the  statute  above  referred  to,  which  pro- 
vides that  it  shall  be  unlawful  for  any  merchant  buying  and 
selling  merchandise,  while  he  is  indebted  to  any  person,  to  spH 
his  entire  stock  of  merchandise  in  bulk,  or  to  sell  the  major 
portion  thereof  otherwise  than  in  the  ordinary  course  of  trade, 
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in  the  regular  and  usual  prosecution  of  the  seller's  business, 
etc.,  and  that  if  the  terms  of  the  statute  prescribing  in  what 
manner  and  under  what  conditions  a  merchant  engaged  in 
buying  and  selling  merchandise  may  sell  his  entire  stock  in 
bulk,  or  the  major  portion  thereof  otherwise  than  in  the  ordi- 
nary course  of  business,  etc.,  were  not  complied  with,  the  sale 
would  prima  fade  be  presumed  to  be  void  and  fraudulent  as 
against  the  creditors  of  such  seller,  and  the  merchandise,  or 
such  other  part  thereof,  as  might  be  found  in  the  hands  of  the 
purchaser,  should  be  liable  to  the  creditors  of  the  seller;  and 
in  the  event  that  the  same,  or  any  part  thereof,  be  withdrawn 
by  the  purchaser,  then  the  purchaser  himself  should  be  liable 
to  the  creditors  of  such  seller  for  the  merchandise  so  received 
by  him  and  thus  withdrawn.  Upon  obtaining  this  information 
from  appellant's  agent,  Gibson  declared  that  he  did  not  know 
of  the  statute,  and  that  he  was  sorry  that  he  did  not  know  of  it 
sooner,  as  he  had  paid  off  one  of  the  notes  executed  by  him  to 
Charles,  the  note  so  paid  off  being  held  by  an  assignee  of 
Charles  other  than  appellant,  or  Charles  himself.  On  the  fol- 
lowing day,  namely,  the  15th  of  June,  1904,  Gibson  executed, 
delivered  and  had  recorded  in  the  clerk's  office  of  Buchanan 
county,  a  deed  to  his  wife,  conveying  to  her,  in  consideration 
of  $800,  said  to  have  been  in  hand  paid,  a  tract  of  land  situated 
in  that  county,  containing  two  hundred  and  three  acres;  and, 
on  July  30,  1904,  notwithstanding  declarations  on  his  part 
to  the  agent  of  appellant  that  he  still  had  the  stock  of  goods  in 
question  in  possession,  and  intended  to  hold  on  to  them,  he  made 
a  pretended  resale  of  what  remained  back  to  Charles,  without 
any  pretence  of  complying  with  the  provisions  of  the  statute, 
^pra;  whereupon  Charles,  on  the  same  date,  executed  to  one 
C.  "W.  McCoy,  trustee,  a  deed  of  trust  on  this  stock  of  goods  to 
secure  to  the  creditors  of  Charles,  other  than  appellant^  the  one 
$1,100,  and  the  other  $466.  It  further  appears  that,  from  the 
time  Gibson  obtained  this  stock  of  goods  from  Charles,  on  the 
3rd  day  of  June,  1904,  to  the  date  of  his  pretended  resale  of  the 
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same  to  Charles,  on  July  30,  1904,  he  had  sol^  of  the  goods  the 
amount  of  $235.77 ;  so  that  the  invoice  price  of  the  goods  at  the 
pretended  resale  to  Charles  was  $1,464.67. 

At  the  second  August  rules,  1904,  appellant  filed  its  original 
bill  in  this  cause  (which  is  the  only  bill  copied  in  this  record), 
setting  out  the  foregoing  facts,  and  relying  upon  them  as 
showing  that  the  deed  from  Gibson  to  his  wife,  as  well  as  the 
pretended  resale  of  the  stock  of  goods  by  Gibson  to  Charles, 
were  fraudulent  transactions,  made  and  had  for  the  purpose  of 
defrauding  the  creditors  of  Charles,  especially  appellant,  and 
charging  that  Gibson  was  liable  to  appellant  not  only  for  the 
$235.77  realized  by  him  from  the  sale  of  a  part  of  the  goods 
while  in  his  possession,  but  for  the  two  notes  of  $300  each, 
above  mentioned,  and  that  appellant  was  entitled  to  a  lien  there- 
for upon  the  tract  of  land  which  Gibson  had  fraudulently  con- 
veyed to  his  wife. 

Upon  the  hearing  of  the  cause  upon  the  bill,  the  answer  of 
Gibson,  and  depositions  of  witnesses,  the  circuit  court  held 
that  appellant  was  not  entitled  to  recover  of  Gibson  the  amount 
of  the  two  notes  of  $300  each,  executed  by  Gibson  to  Charles, 
and  by  the  latter  assigned  to  appellant  and  sued  on,  but  that 
Gibson  was  liable  to  the  creditors  of  Charles  for  the  difference 
between  the  amount  of  the  goods  turned  over  to  him  by  Charles 
and  the  amount  of  the  goods  returned  to  Charles  by  Gibson, 
namely,  the  difference  between  $1,700.44  and  $1,464.67,  and 
interest  thereon ;  and  that  the  same  should  be  paid  to  appellant, 
the  first  and  only  creditor  attacking  that  transaction ;  and  it 
was  adjudged,  ordered  and  decreed  that  appellant  recover  of 
Gibson  the  sum  of  $235.77,  with  interest  thereon,  from  the  SOth 
day  of  July,  1904,  until  paid,  and  costs  of  its  suit ;  and  that 
as  to  this  recovery  the  deed  executed  on  the  15th  day  of  Julj"? 
1904,  by  Gibson  to  his  wife,  Cordelia  Gibson,  conveying  cer 
tain  lands  therein  described,  was  not  made  for  a  consideration 
deemed  valuable  in  law,  but  was  made  with  intent  to  hinder, 
delay  and  defraud  appellant,  as  a  creditor  of  B.  G.  Gibson,  and, 


Digitized  by 


Google 


Isaac  Eberly  Co.  v.  Gibson,  107  Va.  315.  319 

Opinion. 

therefore,  was  fraudulent  and  void  as  to  its  debt  against  Gib- 
son; and  that  this  decree  be  a  lien  upon  the  lands  in  question, 
to  be  enforced  by  proper  decree  to  be  thereafter  entered  in  the 
cause. 

From  this  decree  the  appeal  under  consideration  is  taken, 
and  we  are  asked  to  reverse  it  only  in  so  far  as  it  holds  that  the 
two  notes  executed  by  Gibson  to  Charles  for  $300  each,  and 
assigned  by  the  latter  to  appellant,  are  void  and  uncollectible 
because  of  failure  of  the  consideration  for  which  they  were 
executed,  the  effect  of  the  decree  being  that  the  sale  of  the 
fitock  of  goods  from  Charles  to  Gibson  having  been  made  with- 
out a  compliance  with  the  provisions  of  the  statute,  supra,  the 
transaction  was  void,  and,  therefore,  the  consideration  for  which 
the  notes  in  question  were  executed,  failed. 

Besides  the  fact  already  mentioned,  that  after  the  assignment 
of  these  notes  to  appellant,  Gibson  not  only  recognized  them  as 
valid  obligations,  which  he  was  bound  in  law  to  meet,  but  ex- 
pressly promised  appellant  that  he  would  pay  the  notes,  the 
statute  does  not  declare  that  the  sale  of  the  goods  was  fraudu* 
lent  and  void  as  to  Gibson,  the  buyer,  but  only  that  the  sale  was 
prima  facie  presumed  to  be  fraudulent  and  void  as  to  the  credi- 
tors of  the  seller,  and  further,  that  the  merchandise  in  the  hands 
of  the  purchaser,  or  any  part  thereof,  if  it  be  found  in  his 
hands,  should  be  liable  to  such  creditors,  and  in  the  event  that 
the  same  or  any  part  thereof  be  withdrawn  by  the  purchaser, 
then  the  purchaser  himself,  personally,  shall  also  be  liable  to 
said  creditors  of  such  seller,  to  the  extent  of  the  merchandise  so 
received  by  him  and  thus  withdrawn. 

The  contention  of  appellant  is  that,  after  notice  to  appellee, 
Gibson,  of  the  assignment  of  the  notes  to  appellant,  Gibson  and 
Charles  could  by  no  subsequent  transaction  invalidate  the  notes 
in  the  hands  of  the  assignee;  and  this  contention  is  clearly 
sound.  The  notes  in  the  hands  of  appellant  were  only  subject 
to  any  equities  between  Charles  and  Gibson  prior  to  notice  of  the 
assignment,  and  it  is  not  pretended  by  Gibson  or  anyone  else 


Digitized  by 


Google 


320  Isaac  Eberly  Co.  v.  Gibson^  107  Va.  313. 


Opinion. 


that  any  such  equity  existed  at  the  time  of  the  assignment,  and 
notice  to  him  on  July  14,  1904;  and  had  there  been,  his  express 
promise  to  pay,  and  assurances  to  the  representative  of  appel- 
lant that  the  notes  were  all  right,  would  have  destroyed  even. 
such  prior  equities,  much  more  any  arising  after  notice  of  the 
assignment.  This  principle  is  rightly  carried  in  such  a  case  so- 
far  as  to  work  an  estoppel  against  the  debtor  and  the  assignor. 
The  express  promise  of  Gibson  to  appellant  to  pay  these  notes^ 
and  his  assurances  that  they  were  all  right,  meant,  of  course,, 
that  he  had  no  prior  equities  to  set  up  against  them,  and  con- 
cluded him  as  to  any"  right  by  a  transaction  with  Charles  to 
render  the  notes  void  and  uncollectible.  Had  he  not  attempted 
to  do  this,  as  he  gave  assurances  that  he  would  not  do,  the  goods 
would  have  remained  in  his  possession  and  been  liable,  to  ap- 
pellant for  the  payment  and  satisfaction  of  the  notes  in  ques- 
tion, by  virtue  of  section  2400a  of  the  Code,  relied  on  by  the 
circuit  court  as  giving  appellant  a  lien  upon  the  money  received 
by  Gibson  from  a  sale  of  a  part  of  the  goods  while  they  were 
in  his  possession. 

According  to  the  answer  of  Gibson,  there  was  no  fraud  or 
dishonesty  in  his*  purchase  of  the  stock  of  goods  in  question 
from  Charles,  and  hence  it  was  an  innocent  and  valid  purchase ; 
therefore,  the  prima  facie  fraud  was  eliminated,  and  Gibson 
was  the  owner  of  the  goods  free  from  any  consequences  and  re- 
sults imposed  by  the  statute,  supra,  under  no  obligations  to  the 
creditors  of  Charles,  and  was  clothed  with  the  right  to  hold  the 
goods  by  pajTnent,  either  directly  to  Charles  or  to  his  assignee, 
of  the  invoice  price  thereof  evidenced  by  the  notes  he  had  given^ 
so  that  the  notes  were  for  a  legal  and  valid  consideration,  and 
Gibson  could  not^  by  his  own  act,  relieve  himself  of  the  express 
promise  to  pay  them  to  appellant. 

In  Stebhins  v.  Bruce,  80  Va.  389,  while  it  is  held  to  be  set- 
tled law  in  this  State  that  the  assignee  of  non-negotiable  paper 
stands  in  the  shoes  of  his  assignor  and  takes  subject  to  all  de- 
fenses of  the  debtor  against  the  assignor  existing  before  notice 
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of  assignment,  it  is  further  held  that  where,  after  notice  of  as* 
signment,  the  debtor  expressly  or  impliedly  promises  to  pay  the 
debt,  he  is  estopped  from  setting  up  any  defense  he  had  against 
the  assignor.  The  opinion  in  that  case  recognizes  the  correct- 
ness of  the  statement  of  the  law  in  the  authorities  cited,  to  the 
effect  that,  while  no  acknowledgment  made  after  an  assignment 
will  prevent  the  debtor  from  proving,  if  he  can,  any  equity 
against  the  assignor  before  he  had  notice  of  the  assignment,  he 
will  be  estopped  from  setting  up  any  equity  or  defense,  however 
well  founded  originally,  if  by  his  assurance  made  beforehand 
he  has  induced  the  assignee  to  acquire  the  debt;  and  that 
the  assignee  in  general  only  holds  an  equitable  interest  in  the 
assigned  instrument.  This  statement  of  the  law  is  declared  to 
be  subject  to  the  qualification,  that  where,  after  notice  of  the 
assignment  the  debtor  expressly  or  impliedly  promises  the  as- 
signee to  pay  the  debt,  he  will  be  concluded  thereby,  if  the 
retraction  of  such  promise  would  operate  as  a  fraud  upon  the 
assignee.  ^^In  this  and  other  like  cases,"  says  the  opinion, 
"where  the  assignee  has  been  influenced  to  act,  or  to  refrain 
from  taking  action,  by  the  representations  of  the  debtor,  to 
permit  the  latter  to  repudiate  those  representations  to  the  injury 
of  the  former,  would  be  contrary,  no  less  to  the  well-settled  rule 
of  the  common  law,  than  to  the  plainest  principles  of  natural 
justice.     And  the  same  principle  prevails  in  equity." 

This  qualification  of  the  rule  of  law  in  that  case  applies  with 
full  force  to  the  case  at  bar,  for  it  plainly  appears  from  the 
facts  already  stated  that  the  effort  on  the  part  of  appellee,  Gib- 
son, to  retract  his  promise  to  appellant  to  pay  the  two  notes  in 
question,  operated  as  a  fraud  upon  the  appellant.  Eelying 
upon  the  promises  and  assurances  given  by  Gibson  that  the 
notes  were  all  right,  and  that  he  would  pay  them,  appellant 
took  no  action  to  enforce  its  indebtedness  against  Charles,  and, 
without  any  notice  whatever  to  appellant,  Gibson  permitted  the 
stock  of  goods  to  be  withdrawn  by  Charles,  so  that  the  latter 
could  and  did  put  them  beyond  the  reach  of  appellant  by  con- 
Vol.  cvii — 41 
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veying  title  thereto  and  transferring  the  possession  thereof  to  a 
trustee  for  the  benefit  of  the  creditors  of  Charles  other  than 
appellant. 

Ignorance  of  the  law  could  not  avail  Gibson,  and  to  permit 
him,  under  the  facts  and  circumstances  appearing  in  the  record, 
to  retract  his  assuranc-es  to  appellant  with  reference  to  the  two 
notes  in  question,  or  to  repudiate  his  express  promise  to  pay 
them,  would  operate,  in  our  opinion,  as  a  fraud  upon  the  rights 
of  appellant,  and  be  not  only  contrary  to  the  established  law, 
but  to  the  "plainest  principles  of  natural  justice."  Stebbins 
V.  Bruce,  supra;  2  Min.  Inst.  326;  1  Greenleaf  on  Ev.  (16  ed.) 
sec.  207;  2  Pom.  Eq.  (3rd  ed.)  sec.  812. 

For  these  reasons,  we  are  of  opinion  that  the  decree  of  the 
circuit  court,  in  so  far  as  it  holds  that  the  appellant  is  not 
entitled  to  recover  of  the  appellee,  B.  G.  Gibson,  the  two  notes 
of  $300  each,  executed  by  Gibson  to  Paris  Charles,  and  by  the 
latter  assigned  to  appellant,  is  erroneous ;  and  we  are  further  of 
opinion  that  appellant  is  entitled  to  a  lien  on  the  tract  of  land 
conveyed  by  Gibson  to  his  wife  by  deed  of  July  15,  1904,  for 
the  amount  of  said  notes,  with  interest  thereon  from  their  ma- 
turity, as  well  as  the  lien  for  the  sum  of  $235.77,  with  interest 
thereon  from  the  30th  day  of  July.  1904,  until  paid,  with  the 
costs  of  this  suit,  as  decreed  by  the  circuit  court ;  therefore,  the 
said  decree,  to  the  extent  that  it  denies  appellant  the  right  to 
recover  of  Gibson  the  amount  of  said  notes  and  a  lien  upon 
said  land  as  security  for  their  payment,  will  be  reversed  and 
annulled,  and  the  cause  remanded  to  the  circuit  court  to  be 
further  proceeded  with  in  accordance  with  this  opiniou. 

Reversed  in  part. 
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StMittom 

The  Liquid  Carbonic  Co.  v.  Norfolk  &  Western  Eailway 

Company. 

September  12,  1907. 

1.  Carbiebs — Bills  of  Lading — Notice  of  Loss  or  Damage — Contracts 
Against  Negligence. — A  condition  in  a  bill  of  lading  that  claims  for 
loss  or  damage,  shall  be  made  in  writing  to  the  carrier's  agent  at 
the  point  of  delivery  promptly  after  the  arrival  of  the  property,  and 
if  delayed  more  than  thirty  days  after  the  delivery  of  the  property, 
or  after  due  time  for  the  delivery  thereof,  there  shall  be  no  liability 
upon  the  carrier,  is  a  reasonable  provision  and  will  be  upheld.  Such 
a  provision  contravenes  no  public  policy  and  excuses  no  negligeitce, 
but  is  a  reasonable  regulation  for  the  protection  of  the  carrier 
from  fraudulent  imposition  in  the  adjustment  and  payment  of 
claims  for  goods  alleged  to  have  been  lost  or  damaged. 

Error  to  a  judgment  of  the  Circuit  Court  of  Wise  county  in 
an  action  of  assumpsit.  Judgment  for  the  defendant.  Plain- 
tiff assigns  error. 

Affirmed. 

The  opinion  states  the  case. 

Vicars  &  Peery,  for  the  plaintiff  in  error. 

Ayers  <&  Fulton,  Theodore  W.  Reath  and  C.  T.  Duncan,  for 
the  defendant  in  error. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  in  the  Circuit  Court  of  Wise 
county  by  The  Liquid  Carbonic  Company,  a  corporation,  to  re- 
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cover  from  the  Norfolk  &  Western  Railway  Company  for 
damage  to  certain  goods  which  the  defendant  railway  company^ 
as  a  common  carrier,  undertook  to  transport  from  Pittsburgh 
Pa.,  and  to  deliver  to  the  plaintiff  at  Coebum,  one  of  its  sta- 
tions in  Wise  county,  Virginia. 

The  bill  of  lading  contained,  among  other  provisions,  the 
following  condition :  "Claims  for  loss  or  damage  must  be  made 
in  writing  to  the  agent  at  point  of  delivery  promptly  after 
arrival  of  the  property,  and  if  delayed  for  more  than  thirty 
days  after  the  delivery  of  the  property,  or  after  due  time  for 
the  delivery  thereof,  no  carrier  hereunder  shall  be  liable  in  any 
event." 

Claim  was  not  made  in  accordance  with  this  stipulation,  nor 
do  we  find  in  the  record  any  evidence  of  waiver,  or  other  cause 
why  the  defendant  should  not  have  relied  upon  it.  The  ques- 
tion, fairly  presented  then,  is :  Does  it  present  a  defense  to  this 
action  ? 

There  was  a  verdict  for  the  defendant,  and  the  plaintiff  in 
the  court  below  obtained  a  writ  of  error  from  this  court;  and 
its  petition  contains  several  assignments  of  error,  but  also  states 
that,  "It  is  unnecessary  to  discuss  in  detail  all  of  the  foregoing 
assignments  of  error,  because  if  the  fourth  assignment  be  well 
taken,  the  judgment  complained  of  must  be  reversed,  and  if  it 
is  not  well  taken,  the  other  assignments  of  error  are  imma- 
terial. We  shall,  therefore,  confine  our  consideration  to  this 
assignment,  which  brings  up  for  review  instruction  ^A,'  given 
on  behalf  of  defendant  in  error,  as  follows:  'The  court  in- 
structs the  jury  that  unless  they  believe  from  the  evidence  that 
the  plaintiff,  or  some  one  for  it,  did  within  thirty  days  after 
the  delivery  of  the  goods  in  question  to  Dingus  &  Kelly  make 
claim  for  its,  plaintiff's,  alleged  damages,  and  deliver  such  claim 
in  writing  to  the  agent  of  the  defendant  railroad  company  at 
Coebum,  Va.,  they  shall  find  for  the  defendent'." 

By   section    12941    of   the    Code    of    1904,    it    is   provided: 
'Whenever  any  property  is  received  by  a  common  carrier  to  be 


Digitized  by 


Google 


Liquid  C.  Co.  v.  N.  &  W.  R.  Co.  107  Va.  323.        325 

Opinion. 

transferred  from  one  place  to  another,  within  or  without  this 
state,  or  when  a  railroad  or  other  transportation  company  issues 
its  receipt  or  bills  of  lading  in  this  state,  the  common  carrier, 
railroad  or  transportation  company,  issuing  such  bill  of  lading 
shall  be  liable  for  any  loss  or  damage  or  injury  to  such  property 
caused  by  its  negligence  or  the  negligence  of  any  common  car- 
rier, railroad  or  transportation  company  operating  within  any 
territory  or  state  of  the  United  States,  to  which  such  property 
may  be  delivered,  or  over  whose  lines  such  property  may  pass ; 
and  the  fact  of  loss  or  damage  in  such  case,  shall  itself  be  prima 
facie  evidence  of  negligence,  and  the  common  carrier,  railroad 
or  transportation  company  issuing  any  such  receipt  or  bill  of 
lading,  shall  be  entitled  to  recover,  in  a  proper  action,  tlie 
amount  of  any  loss,  damage  or  injury  it  may  be  required  to 
pay  to  the  owner  of  such  property  from  the  common  carrier, 
railroad  or  transportation  company  aforesaid,  through  whose 
negligence  the  loss,  damage  or  injury  may  be  sustained.  No 
contract,  receipt,  rule  or  regulation  shall  exempt  any  such 
common  carrier,  railroad  or  transportation  company  from  the 
liability  of  a  common  carrier,  which  would  exist,  had  no  con- 
tract been  made  or  entered  into." 

There  is  a  class  of  cases  which  holds  that  such  a  provision 
as  that  under  consideration,  while  generally  valid  in  those  states 
not  having  a  statute  or  statutes  prohibiting  the  limitation  of 
the  common  law  liability,  is  of  no  avail  as  against  a  statute 
which  prohibits  any  limitation  of  the  common  law  liability. 

In  6  Cyc,  pp.  503-6,  it  is  said :  "It  is  usual  to  insert  in  bills 
of  lading,  or  other  contracts  for  shipment,  a  stipulation  that 
written  notice  of  a  claim  for  loss  of  or  damage  to  the  goods 
shall  be  given  to  the  agents  of  the  carrier  within  some  specified 
time,  such  as  thirty  or  ninety  days,  and  that,  unless  such  notice 
is  given,  there  will  be  no  liability  on  the  part  of  the  carrier,  and 
such  stipulations  are  generally  upheld,  so  far  as  they  are  found 
to  be  reasonable.  Cases  holding  such  stipulations  to  be  invalid 
are  usually  based  on  the  ground  that  the  terms  thereof  are 


Digitized  by 


Google 


326        Liquid  C.  Co.  v.  N.  &  W.  R  Co.  107  Va.  323. 

Opinion. 

unreasonable,  rather  than  on  the  general  invalidity  of  such  con- 
ditions. But  they  are  regarded  as  limitations  of  the  carrier's 
liability,  and  therefore  as  ineffectual  against  a  claim  for  loss 
or  injury  due  to  the  carrier's  negligence,  and  also  as  invalid 
where  limitation  of  common  law  liability  is  prohibited  by 
statute."  Cases  are  cited  from  several  states  in  support  of  the 
text. 

On  the  other  hand,  Hutchinson  on  Carriers  (3rd  ed.)  sec. 
442,  says :  "It  is  frequently  the  custom  for  the  carrier  to  insert 
in  the  contract  of  shipment  a  condition  that,  in  the  event  of 
loss,  the  owner  shall  give  notice  of  his  claim  within  a  specified 
time.  Such  conditions  are  usually  to  the  effect  that  the  notice 
shall  be  in  writing  and  presented  to  some  oflScer  or  agent  of  the 
carrier,  either  before  the  goods  are  removed  from  the  point  of 
destination  or  within  a  certain  time  thereafter,  or  within  a  des- 
ignated time  after  the  loss  has  occurred ;  and  when  such  condi- 
tions are  reasonable,  the  owner  will  be  precluded  from  the 
right  to  maintain  an  action  against  the  carrier  unless  he  has 
presented  the  notice  within  the  time  stated  and  in  the  manner 
provided.  The  object  of  conditions  of  this  character,  it  is 
said,  is  to  enable  the  carrier,  while  the  occurrence  is  recent,  to 
better  inform  himself  of  what  the  actual  facts  occasioning  the 
loss  or  injury  were,  and  thus  protect  himself  against  claims 
which  might  be  made  upon  him  after  such  a  lapse  of  time  as  to 
frequently  make  if  diflScult,  if  not  impossible,  for  him  to  ascer- 
tain their  truth.  It  is  just,  therefore,  that  the  owner,  when  a 
loss  or  injury  has  occurred,  should  be  required,  as  a  condition 
precedent  to  enforcing  the  carrier's  liability,  to  give  notice  of 
his  claim  according  to  the  reasonable  conditions  o£  the  con- 
tract." 

A  great  number  of  cases  hold  that  a  provision  identical  in 
terms,  or  in  some  cases  less  favorable  to  the  shipper,  than  the 
one  under  consideration,  is  reasonable,  and  should  be  enforced — 
among  them  Simons  v.  Oreat  Western  By,,  86  E.  C.  L.  804, 
where  it  was  held  by  the  court  of  common  pleas  that  a  condition 
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in  a  bill  of  lading  was  just  and  reasonable,  which  provided  that 
*'no  claim  for  damages  will  be  allowed,  unless  made  within  three 
days  after  the  delivery  of  the  goods,  nor  for  loss,  unless  made 
within  three  days  of  the  time  that  they  should  be  delivered;" 
and  Lewis  v.  R.  Co.,  5  Hurlstone  &  Norman's  Kep.  867,  where 
a  stipulation  was  held  to  be  reasonable  to  the  eflFect  that  "No 
claim  for  deficiency,  damage  or  detention  will  be  allowed,  unless 
made  within  three  days  after  the  delivery  of  the  goods ;  nor  for 
loss,  unless  made  within  seven  days  of  the  time  they  should  have 
b(  en  delivered." 

Express  Company  v.  Uarris,  51  Ind.  127;  Capehart  v.  S,  & 
n.  R,  Co.,  77  X.  C.  355 ;  and  Texas  Gent.  R.  Co.  v.  Morris,  16 
A.  &  E.  Ey.  Cas.  259,  are  to  the  same  eflFect. 

In  Black  v.  Wahash  R.  Co.  Ill  111.  351,  53  Am.  St.  Eep. 
628  a  bill  of  lading  requiring  notice  of  claim  in  writing  within 
five  days,  was  held  valid,  the  court  saying:  "The  manifest 
object  of  such  a  provision  is  to  force  those  claiming  to  be  dam- 
aged by  the  carrier's  negligence  to  promptly  present  their  claims 
for  adjustment  while  the  facts,  and  circumstances  upon  which 
they  are  based,  are  fresh  in  the  memories  of  parties  and  wit- 
nesses, and  to  prevent  being  harassed  or  imposed  upon  by  dis- 
honest claimants."  See  also  Sprague  v.  M.  P.  R.  Co.,  34  Kan. 
347,  8  Pac.  465. 

In  Pavitt  V.  L.  V.  R.  Co.,  153  Pa.  302,  25  Atl.  1107,  the 
court  sustained  as  valid  a  stipulation  in  a  bill  of  lading  for 
the  transportation  of  horses,  providing  that  the  shipper  must 
make  claim  in  writing  within  five  days  from  date  of  unloading, 
the  court  saying:  "It  is  settled  from  all  the  authorities  that  such 
a  provision  as  this,  inserted  in  a  contract  by  a  common  carrier, 
is  reasonable  and  will  be  enforced.  It  is  proper,  because  the 
demand  promptly  made  gives  warning  and  enables  the  carrier, 
while  evidence  is  attainable  and  recollection  clear,  to  institute 
inquiry  into  the  merits  of  the  claim,  and  thus  guard  against 
fraud  or  over-valuation."  See  also  Armstrong  v.  Chicago.  M. 
cf  8i.  P.  Ry.  Co.,  53  ^\\x\j\,  183,  54  N.  W.  1059;  Selhy  v.  Rail- 
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road,  113  X.  C.  588,  18  S.  E.  88,  37  Am.  St.  Rep.  635 ;  C.  C. 
C.  &  St.  L.  By.  Co.  V.  Newlin,  74  111.  App.  638;  American 
Grocery  Co.  v.  Staten  Island  R.  T.  Co.,  51  K  Y.  Sup.  307  ^ 
St.  Louis  &  San  Francisco  B.  Co.  v.  Hurst,  67  Ark.  407,  55 
S.  W.  215. 

Let  us  consider  for  a  moment  the  authorities  bearing  upon 
the  effect  of  the  statute  heretofore  quoted  upon  this  provision. 

In  Gulf  &  Santa  Fe  B.  Co.  v.  Traawich,  68  Tex.  314,  4  S.  W. 
567,  2  Am.  St.  Rep.  494,  30  A.  &  E.  R.  Cas.  49,  treating  of 
the  effect  of  a  statute  of  the  state  of  Texas  uix)n  such  a  stipula* 
tion,  it  is  said:  "The  statutes  of  this  state  only  forbidding 
such  contracts  as  would  limit  or  restrict  the  common  law  lia- 
bility of  carriers,  we  see  no  reason  why  contracts  executed  upon 
suflBcient  consideration  and  reasonable  in  character,  looking  only 
to  the  time  within  which  such  liability  may  be  enforced,  should 
not  be  held  valid.  There  is  no  rule  of  the  common  law  which 
forbids  such  contracts." 

In  Goggin  v.  Kansas  Pac.  By.  Co.,  12  Kan.  416,  Chief  Jus- 
tice Kingman  said:  "It  is  undoubtedly  settled  that  the  com- 
mon carrier  may  relieve  himself  from  the  strict  liability  im- 
posed on  him  by  the  common  law  by  a  special  contract ;  but  it 
seems  that  he  cannot  relieve  himself  from  liability  for  his  own 
negligence.  The  contract  pleaded  does  not  pretend  to  relieve 
the  defendant  from  the  consequences  of  his  own  negligence.  It 
only  stipulates  that  the  shipper  shall,  on  his  part,  perform  cer- 
tain duties.'' 

See  also  Southern  Express  Co.  v.  Hunnicuit,  54  Miss.  566, 
28  Am.  St.  Rep.  385;  and  Sprague  v.  M.  P.  B,  Co.,  supra, 
where  the  court  said :  "The  stipulation  requiring  notice  of  any 
claim  for  damages  to  be  given,  cannot  be  regarded  as  an  attempt 
to  exonerate  the  company  from  negligence  or  from  the  negli- 
gence or  misfeasance  of  any  of  its  servants.  The  company  con- 
cede that  such  an  agreement  would  be  ineffectual  for  that  pur- 
pose. It  is  to  be  regarded  rather  as  a  regulation  for  the  pro- 
tection of  the  company  from  fraud  and  imposition  in  the  ad- 
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justment  and  payment  of  claims  for  damages  by  giving  the 
company  a  reasonable  opportunity  to  ascertain  the  nature  of 
the  damage  and  its  cause." 

On  this  point,  see  also  Pacitt  v.  L.  V,  B.  Co,,  supra;  Case 
V.  C.  C.  C.  &  St.  L.  Ry.  Co,,  11  Ind.  App.  517,  39,  N.  E.  426; 
B.  &  0,  8.  W,  By,  Co,  v.  Bagsdale,  14  Ind.  App.  406,  42  X.  E. 
1106. 

The  Supreme  Court  of  the  United  States,  in  Southern  Ex. 
Co.  V.  Caldwell,  21  Wall.  264,  22  L.  Ed.  566,  treats  of  this 
subject  as  follows:  "The  stipulation  is  not  a  conventional  limi- 
tation of  the  right  of  the  carrier's  employer  to  sue.  He  is  left 
at  liberty  to  sue  at  any  time  within  the  period  fixed  by  the 
statute  of  limitations.  He  is  only  required  to  make  his  claim 
within  ninety  days,  in  season  to  enable  the  carrier  to  ascertain 
what  the  facts  are,  and  having  made  this  claim,  he  may  delay 
his  suit. 

"It  may  also  be  remarked  that  the  contract  is  not  a  stipula- 
tion for  exemption  from  responsibility  for  the  defendants'  negli- 
gence, or  for  that  of  their  servants.  It  is  freely  conceded  that, 
had  it  been  such,  it  would  have  been  against  the  policy  of  the 
law,  and  inoperative.  *  *  *  A  common  carrier  is  always  respon- 
sible for  his  negligence,  no  matter  what  his  stipulations  may  be. 
But  an  agreement  th^t,  in  case  of  failure  by  the  carrier  to 
deliver  the  goods,  a  claim  shall  be  made  by  the  bailor,  or  by  the 
consignee,  within  a  specified  period,  if  that  period  be  a  rea- 
sonable one,  is  altogether  of  a  different  character.  It  contra- 
venes no  public  policy.  It  excuses  no  negligence.  It  is  per- 
fectly consistent  with  holding  the  carrier  to  the  fullest  measure 
of  good  faith,  of  diligence  and  of  capacity,  which  the  strictest 
rules  of  the  common  law  ever  required.  And  it  is  intrinsically 
just  as  applied  to  the  present  case.  *  ^  *  If  a  bailor  may  delay 
giving  notice  to  them  of  a  loss,  or  making  a  claim  indefinitely, 
they  may  not  be  able  to  trace  the  parcels  bailed,  and  to  recover 
them,  if  accidentally  missent,  or  if  they  have,  in  fact,  been 
properly  delivered.  With  the  bailor,  the  bailment  is  a  single 
Vol.  cvn— 42 
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transaction,  of  which  he  has  full  knowledge ;  with  the  bailee,  it 
is  one  of  a  multitude.  There  is  no  hardship  in  requiring  the 
bailor  to  give  notice  of  the  loss  if  any,  or  make  a  claim  for  com- 
pensation within  a  reasonable  time  after  he  has  delivered  the 
parcel  to  the  carrier.  There  is  great  hardship  in  requiring  the 
carrier  to  account  for  the  parcel  long  after  that  time,  when  he 
has  had  no  notice  of  any  failure  of  duty  on  his  part,  and  when 
the  lapse  of  time  has  made  it  difficult,  if  not  impossible,  to 
ascertain  the  actual  facts.  For  these  reasons,  such  limitation6^ 
have  been  held  valid  in  similar  contracts,  even  when  they  seem 
to  be  less  reasonable  than  in  the  contracts  of  common  carriers.'* 
We  are  of  opinion  that  there  was  no  error  in  the  instruction 
complained  of,  that  it  is  decisive  of  this  controversy,  and  that 
the  judgment  should  be  affirmed. 

Afp,rmed. 
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Stawitoii. 

Morgan  v.  Haley. 

September  12,  1907. 

1.  Judgments — Collateral  Attack — Partition — Equity  Jurisdiction, — ^While 

a  suit  for  partition  under  section  2562  of  the  Code  cannot  be  made 
a  substitute  for  an  action  of  ejectment,  still  a  court  of  equity  has 
jurisdiction  to  partition  land  under  some  circumfltances,  although 
the  defendant  claims  title  to  the  whole  tract,  when  he  or  those 
under  whom  he  claims  title  was  a  joint  owner  with  the  complainant 
or  those  under  whom  he  claims  title.  If  such  jurisdiction  is  upheld 
by  the  court  in  the  partition  suit,  its  decree,  even  if  erroneous,  can- 
not be  collaterally  assailed  in  another  suit. 

2.  Breach  of  Wabraxty — Eviction — Actual  or  Constructive. — ^In  order  to 

maintain  an  action  for  the  breach  of  a  covenant  of  warranty,  there 
must  have  been  an  eviction.  Generally,  the  eviction  must  have  been 
actual,  but  sometimes  a  constructive  eviction  is  sufficient.  Con- 
structive eviction  is  sufficient  where  the  premises  are  in  the  actual 
possession  of  a  third  person  under  a  paramount  title  at  the  date 
of  the  conveyance.  It  is  also  sufficient  where  the  covenantee  is  com- 
pelled to  purchase  the  paramount  title,  the  validity  of  which  has 
been  established  by  the  judgment  or  decree  of  a  court  of  competent 
jurisdiction  and  ordered  to  be  sold  at  public  auction. 

3.  Covenants   op   Warranty — Breach — Notice   of   Suit — Request   to   De- 

fend.— In  order  that  the  proceedings  in  a  suit  against  a  covenantee 
to  recover  the  land  by  paramount  title  may  be  conclusive  on  the 
covenantor,  when  sued  upon  his  covenant  of  warranty,  it  is  neces- 
sary not  only  that  distinct  and  unequivocal  notice  be  given  to  the 
covenantor  of  the  pendency  of  the  suit  to  recover  the  land,  but  he 
must  also  be  requested  to  appear  and  defend  it. 

4.  Covenants    of    Warranty — Breach — Measure    of    Damages — Counsel 

Fees. — In  an  action  by  a  covenantee  to  recover  damages  for  a 
breach  of  a  covenant  of  warranty  of  land,  which  he  has  lost  by  title 
paramount,  the  measure  of  the  plaintiff's  damages  is  the  price  paid 
for  the  land,  with  the  interest  from  the  date  of  eviction,  and  the 
legal  and  taxable  costs  expended  by  him  in  the  action  in  which  he 
was  evicted.  Fees  paid  to  counsel  for  defending  the  title  are  not 
recoverable. 
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Error  to  a  judgment  of  the  Circuit  Court  of  Lee  county,  in 
an  action  of  covenant.  Judgment  for  the  plaintiff.  Defendant 
assigns  error. 

Reversed. 

The  opinion  states  the  case. 

Pennington  Brothers,  for  the  plaintiff  in  error. 

Orr  &  Noel  and  Duncan  &  Cridlin,  for,  the  defendant  in 
error. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

John  D.  Morgan,  the  plaintiff  in  error,  sold  and  conveyed 
a  tract  of  land  to  Sanders  Spurlock,  with  covenants  of  general 
warranty ;  and  Spurlock  sold  and  conveyed  the  same  to  Frances 
Haley,  the  defendant  in  error,  who  instituted  this,  her  action  of 
covenant  against  .Morgan  to  recover  damages  for  the  loss  of  a 
portion  of  the  land  by  title  paramount,  as  alleged  in  her 
declaration. 

The  first  error  assigned  in  the  petition,  and  which  raised  the 
question  as  to  the  proper  method  of  declaring  on  a  lost  deed, 
was  waived  in  oral  argument. 

The  second  assignment  of  error  is  to  the  action  of  the  court 
in  admitting  in  evidence  a  copy  of  a  deed,  because  it  was  not 
properly  certified  by  the  clerk  of  the  court,  in  whose  office  it 
was  recorded. 

The  copy  was  attested  as  follows :  "A  copy,  Teste :  H.  C.  T. 
Ewing,  Clerk." 

If  the  certificate  had  stated  that  the  person  making  it  was 
clerk  of  the  court,  in  whose  office  the  deed  was  recorded,  or  had 
used  initials  to  show  that  fact,  under  the  decisions  of  Gibson 
V.  Com'th,  2  Va.  Cases  111,  120,  Wynn  v.  Harman,  5  Gratt. 
157,  165-6,  and  Usher  v.  Pride,  15  Gratt.  190,  195-6,  it  would 
clearly  have  been  prima  facie  sufficient.  But  whether  in  its  pres- 
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ent  form  it  was  admissible  in  evidence,  it  is  unnecessary  to 
decide,  as  the  judgment  complained  of  will  have  to  be  reversed 
on  other  grounds,  and  the  case  remanded  for  a  new  trial  when 
this  question  is  not  likely  to  arise  again,  as  the  defect  in  the 
certificate,  if  it  be  one,  can  easily  be  cured. 

The  trial  court  permitted  the  record  in  the  chancery  cause 
of  Lula  M.  Postlewaite  against  the  defendant  in  error  to  be 
introduced  in  evidence  for  the  purpose  of  showing  the  latter's 
eviction  from  that  portion  of  the  land,  for  the  loss  of  which  she 
seeks  to  recover  damages  in  this  case.  That  action  of  the  court 
is  assigned  as  error,  upon  the  ground,  first,  that  the  court  which 
tried  that  cause  was  without  jurisdiction;  and,  second,  that 
the  record  does  not  show  such  eviction. 

The  ground  relied  on  to  show  that  the  court  was  without 
jurisdiction  to  hear  and  determine  that  cause  (which  was  a  suit 
for  partition),  is,  that  the  defendant  in  error,  who  was  the 
defendant  in  that  suit,  claimed  title  to  the  whole  tract  of  land 
sought  to  be  partitioned,  not  as  joint  owner  with  the  plaintiff  in 
that  suit,  but  by  an  independent  adversary  title. 

It  is  quite  true,  as  argued,  that  a  suit  for  partition,  under 
the  provisions  of  section  2562  of  the  Code,  cannot  be  made  a 
substitute  for  an  action  of  ejectment  (Pillow  v.  Southwest  &c. 
Imp.  Co.,  92  Va.  144,  148,  23  S.  E.  32,  53  Am.  St.  Rep.  804), 
but  it  is  equally  true  that  a  court  of  equity  has  jurisdiction  to 
partition  land  under  some  circumstances,  although  the  de- 
fendant claims  title  to  the  whole  tract  where  he  (or  those  under 
whom  he  claims  title)  was  a  joint  owner  with  the  complainant 
or  those  under  whom  he  claims  title.  See  Pillow  v.  Southwest 
&c.  Imp.  Co.,  supra. 

Whether  or  not  such  facts  and  circumstances  were  alleged 
and  proved  in  the  partition  suit  of  Postlewaite  v.  Haley  as  gave 
the  court  the  right  to  try  the  question  of  title  in  that  suit  under 
section  2562  of  the  Code,  was  a  question  to  be  decided  in  that 
cause.  The  court  which  heard  and  decided  it  had  the  power  to 
determine  whether  or  not  the  case  made  by  the  bill  was  within 
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the  jurisdiction  of  a  court  of  equity;  and  having  proceeded  in 
the  case  to  a  final  decree,  must,  of  necessity,  have  determined 
that  question  in  favor  of  its  right  to  exercise  the  jurisdiction 
invoked.  It  may  have  erred  in  its  decision,  but  such  error 
would  not  make  its  action  void.  The  decree  would  only  be  er- 
roneous at  most,  but  conclusive  xmtil  reversed  or  vacated.  In 
this  case,  neither  the  circuit  court  nor  this  court  could  determine 
whether  or  not  that  case  was  one  of  equitable  jurisdiction  with- 
out an  inquiry  into  the  facts,  and  where  inquiry  is  necessary, 
the  decree,  however  erroneous,  is  not  void,  and  cannot,  therefore, 
be  collaterally  assailed.  Lemmon  v.  Herbert,  92  Va.  653,  655- 
658,  24  S.  E.  249,  and  authorities  cited. 

The  other  ground  of  objection  to  the  introduction  of  that 
record  in  evidence  is,  that  it  did  not  show  the  eviction  of  the 
defendant  in  error  from  the  land  to  which  the  court  held  that 
the  complainant  in  that  cause  had  the  paramount  title. 

It  appears  from  the  record  in  that  cause  that  the  court  decreed 
that  the  complainant  had  a  paramount  title  to  an  undivided 
sixth  interest  in  the  land  sought  to  be  partitioned;  that  it  was 
impracticable  to  partition  the  land  in  kind  and  lay  off  that  in- 
terest; that  the  same  was  directed  to  be  sold;  that  it  was  sold 
by  a  special  commissioner  to  the  defendant  in  error  at  public 
auction;  and  that  the  sale  was  reported  to  the  court  and  con- 
firmed. While  there  was  no  actual  eviction  of  the  defendant  in 
error,  she  was  compelled,  under  the  decree  of  the  court,  to  pur- 
chase that  interest  or  surrender  the  possession  thereof  to  such 
other  person  as  might  become  the  purchaser. 

It  is  always  necessary,  in  order  to  maintain  an  action  fot 
the  breach  of  covenant  of  warranty,  that  there  shall  be  an  evic- 
tion, and  generally  there  must  be  an  actual  eviction ;  but  some- 
times a  constructive  eviction  is  sufficient.  One  class  of  cases 
where  constructive  eviction  is  sufficient,  is  where  the  premises 
are  in  the  actual  possession  of  a  third  party  under  a  paramount 
title  at  the  date  of  the  conveyance.  In  such  a  case  the  cov- 
enantee  can  maintain  his  action,  although  he  has  never  been  in 
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possession  of  and  actually  evicted  from  the  land.     Sheffy  v. 
Gardner,  79  Va.  313,  and  authorities  cited. 

Another  class  of  cases,  under  "the  head  of  constructive  evic- 
tion,'' says  Eawle  on  Covenants  for  Title  (5th  ed.),  sec.  142, 
"is  that  which  holds  that  an  eviction  will  be  caused  by  the  cov- 
enantee having  compulsorily  purchased  or  taken  a  lease  under 
the  paramount  title,  without  any  actual  change  of  possession, 
both  in  cases  where  the  validity  of  such  title  has  been  estab- 
lished by  judgment  or  decree  of  a  court  of  competent  jurisdic- 
tion, and  imder  certain  circumstances  where  it  has  not  been 
established." 

While  the  cases  are  not  in  accord  on  this  question,  the  weight 
of  modem  authority  and  the  better  reason  is  in  favor  of  the 
rule,  as  stated  by  Eawle,  at  least  to  the  extent  that  a  covenantee 
may  maintain  an  action  for  breach  of  covenant  of  warranty 
where  he  has  been  compelled  to  purchase  the  paramount  title 
when  the  validity  of  such  title  has  been  established  by  the 
judgment  or  decree  of  a  court  of  competent  jurisdiction  and 
ordered  to  be  sold  at  public  auction;  for,  in  such  a  case,  the 
covenantee  has  the  right  to  presume  that,  if  he  does  not  become 
the  purchaser,  he  will  be  evicted  by  or  for  the  benefit  of  the 
person  who  does  purchase  at  such  sale.  Whitney  v.  Densmore, 
6  Cush.  124;  Rawle  on  Cov.  for  Title,  sec.  143;  11  Cyc.  1128, 
1129;  8  Am.  &  Eng.  Ency.  L.  (2nd.  ed.),  108;  Iloffner's  Heirs 
V.  Burchett,  11  Leigh   93,  88-9. 

The  next  assignment  of  error  is  to  the  action  of  the  court  in 
instructing  the  jury  as  to  the  character  of  the  notice  required 
to  be  given  to  the  covenantor  when  suit  is  brought  against  his 
covenantee  to  recover  the  land,  in  order  that  the  proceedings 
in  that  suit  shall  be  conclusive  upon  the  covenantor  when  sued 
upon  his  covenant  of  warranty. 

The  trial  court  was  of  opinion,  and  so  instructed  the  jury, 
that  notice  given  to  the  plaintiff  in  error  by  the  defendant  in 
error,  her  agent  or  attorney,  of  the  pendency  of  the  suit  and 
of  the  claim  asserted  therein  in  time  to  defend  the  same,  was 
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sufficient  to  render  the  proceedings  in  that  case  conclusive  upon 
the  plaintiff  in  error. 

The  question  involved  in  this  assignment  of  error  has  not 
been  passed  upon  by  this  court  in  any  reported  case.  In  some 
jurisdictions  it  is  held  that,  v^'here  suit  is  brought  on  a  para- 
mount claim  against  one  who  is  entitled  to  the  benefit  of  any  of 
the  covenants  for  title,  and  especially  it  would  seem,  of  the 
covenant  of  warranty,  he  can,  by  giving  proper  notice  of  the 
action  to  the  party  bound  by  the  covenants  and  requesting  him 
to  defend  it,  relieve  himself  from  the  burden  of  being  compelled 
afterwards  to  prove  in  an  action  on  the  covenants  the  validity  of 
the  title  of  the  adverse  claimant.  In  other  jurisdictions,  iu 
order  to  relieve  himself  of  that  burden,  it  is  only  necessary  for 
the  party  sued  to  give  proper  notice  of  the  pendency  of  such 
action  without  calling  upon  the  party  bound  to  defend  the  suit 

Mr.  Eawle,  in  his  work  on  Covenants  for  Title  (5th  ed). 
sections  117  to  125,  upon  a  review  of  the  cases,  reaches  the  con- 
clusion that  the  weight  of  authority  is  in  favor  of  the  view  that 
there  must  not  only  bo  a  distinct  and  unequivocal  notice  of  the 
suit  given  to  the  party  bound  by  the  covenants,  but  he  must  also 
be  requested  to  appear  and  defend  it.  And  this  would  seem  to 
be  the  better  doctrine  upon  reas(m  as  well  as  upon  authority. 
Ko  one,  it  would  seem,  on  familiar  principles,  ought  to  be 
bound  by  a  proceeding  to  which  he  is  not  a  party  actually  or 
constructively.  The  covenantor  is  not  actually  a  party.  If. 
upon  merci  notice  of  the  suit,  he  would  be  authorized  to  come 
in  and  assume  the  conduct  of  the  defense,  so  far  as  proof  of  his 
own  title  was  concerned,  there  might  be,  as  was  said  in  Broif^^ 
V.  Taylor,  13  Vt.  G81,  "some  reason  for  holding  him  bound  by 
such  knowledge.  But  without  the  assent  of  the  defendant  in 
the  suit,  he  has  no  such  authority.  It  is  res  inter  alios  adfi, 
and  if  he  should  apply  to  the  court  for  permission  to  defend, 
the  defendant  not  having  voluntarily  offered  it,  the  answer 
would  be  that  he  had  no  occasion  to  do  so,  since  his  rights  couW 
not  bo  affected  by  the  judgment."     If  he  appears  and  is  per- 
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mitted  to  make  defense,  he  is,  of  course,  bound  by  the  proceed- 
ings, or  if  properly  notified  and  requested  by  the  defendant  to 
make  defense  and  he  fails  to  do  so,  there  is  no  hardship  in 
holding  him  bound  by  the  proceedings  in  the  suit.  He  had 
notice  and  the  right  to  appear  and  defend  his  title,  and  if  he  did 
not  do  so,  it  was  manifestly  his  own  fault.    7  Rob.  Pr.  150-151. 

The  action  of  the  court  in  holding  that  the  defendant  in 
error  had  the  right  to  recover  as  part  of  her  damages  the  fee 
($50)  she  paid  her  attorneys  in  the  partition  suit,  is  assigned 
a<i  error. 

Neither  has  this  question  been  passed  upon  by  this  court 
Hj  far  as  the  reported  cases  show.  In  other  jurisdictions  the 
decisions  of  the  courts  are  not  in  accord.  In  some  it  is  held 
that  counsel  fees  cannot  be  recovered  as  part  of  the  damages  for 
breach  of  covenant  of  warranty ;  in  others,  that  they  may,  pro- 
vided the  covenantor  has  been  required  to  defend  and  has  failed 
to  do  80 ;  and  in  still  others,  that  they  are  recoverable  wherever 
the  covenantor  does  not  employ  counsel  to  defend,  the  fact  of 
notice  or  want  of  notice  to  defend  being  immaterial.  Rawle 
^•n  Co?,  for  Title,  sees.  197  to  200,  and  cases  cited. 

Since  the  decision  in  the  case  of  Threlkeld  v.  Fitzhngh,  2 
I^igh  489,  the  settled  doctrine  in  this  State  has  been,  that  the 
pnrchaser  of  land,  upon  eviction,  is  only  entitled  to  the  pur- 
chase price  paid,  with  interest  from  the  date  of  eviction  and 
the  costs  expended  by  him  in  the  action  in  which  he  was  evicted. 
C//Vt  V.  Green,  77  Va.  827,  835 ;  Conrad  v.  E/fingrr,  87  Va.  59, 
12  S.  E.  2,  24  Am.  St.  Rep.  646.  The  term  ^^costs''  has  a 
well-defined  legal  meaning,  and  means  those  expenses  incurred 
by  parties  in  prosecuting  or  defending  a  suit,  action  or  other 
proceeding  at  law  or  in  equity,  recognized  and  allowed  by  law, 
and  taxed  against  the  losing  party.  5  Ency.  PI.  &  Pr.  106,  and 
cases  cited. 

The  law,  as  a  general  rule,  measures  the  expenses  incurred 
in  the  management  of  a  suit  by  the  taxable  costs.  The  taxable 
<^s  are  the  costs  contemplated  by  those  decisions,  as  we  nnder- 
VoL.  cvii— 43 
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stand  them,  and  not  the  other  expenses  incurred  in  defending 
the  action  in  which  the  covenantee  was  evicted,  however  great 
they  may  have  been.  There  would  seem  to  be  no  more  reason 
for  allowing  expenses  incurred  in  the  employment  of  counsel 
as  a  part  of  the  covenantee's  damages  for  breach  of  covenant  of 
warranty  than  expenses  incurred  in  visiting  and  conferring 
with  counsel,  finding  and  interviewing  witnesses,  and  in  per- 
forming all  the  other  duties  necessary  in  preparing  the  case  for 
trial. 

In  the  case  of  Wisecarver  v.  Wisecarvcr,  97  Va.  452,  34 
S.  E.  56,  it  was  held,  that  in  an  action  on  an  injunction  bond 
with  condition  "to  pay  all  such  costs  as  may  be  awarded  against 
the  plaintiff  and  all  such  damages  as  shall  be  incurred  in  case 
said  injunction  be  dissolved,"  fees  paid  to  counsel  in  the  in- 
junction suit  could  not  be  recovered  as  damages,  although  the 
bill  was  a  pure  bill  of  injunction.  One  of  the  reasons  given  for 
refusing  to  allow  the  fee  as  damages  in  that  case  was,  (quoting 
from  the  Supreme  Court  of  the  United  States  in  the  case  of 
Oelrichs  v.  Spain,  15  Wall.  211,  21  L.  Ed.  43,)  that  "There 
is  no  fixed  standard  by  which  the  honorarium  can  be  measured. 
Some  counsel  demand  much  more  than  others.  Some  clients 
arc  willing  to  pay  more  than  others.  More  counsel  may  be 
employed  than  are  necessary.  When  both  client  and  counsel 
know  that  the  fees  are  to  be  paid  by  the  other  party,  there  is 
danger  of  abuse.  A  reference  to  a  master  or  an  issue  to  a  jury 
might  be  necessary  to  ascertain  the  proper  amount,  and  this 
grafted  litigation  might  possibly  be  more  animated  and  pro- 
tracted than  that  in  the  original  cause.  It  would  be  an  office 
of  some  delicacy,  on  the  part  of  the  court,  to  scale  down  the 
charges,  as  might  sometimes  be  necessary.  We  think  the  prin- 
ciple of  disallowance  rests  on  a  solid  foundation,  and  that  the 
opposite  rule  is  forbidden  by  the  analogies  of  the  law  and  soimd 
public  policy." 

That  reasoning  applies  with  equal  force  against  the  allow- 
ance of  attorneys'  fees  in  this  case.     We  are  of  opinion  that 
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the  8ound^  simple  and  more  satisfactory  rule  is  to  deny  the 
right  to  recover  counsel  fees  as  part  of  the  damages^  and  to 
confine  the  right  of  recovety  to  the  fees  allowed  by  statute  and 
taxed  in  the  costs  of  the  action  in  which  the  covenantee  is 
evicted. 

It  follows,  from  what  has  been  said,  that  the  judgment  com- 
plained of  must  be  reversed,  the  verdict  of  the  jury  set  aside, 
and  the  cause  remanded  for  a  new  trial,  to  be  had  not  in  con- 
flic*  with  the  views  expressed  in  this  opinion. 


Reversed, 
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StauHtom 


Norfolk  &  Western  Railway  Company  v.  Belcher's  Ai>- 

ministbatrix. 

September  12,  1907. 

1.  Ra-ILBOADS — Negligence — Employees  on  Yard — Signals — Lookout. — ^A. 
railroad  company  does  not  owe  to  its  employees  engaged  on  its 
yards,  over  which  engines  are  constantly  moving,  the  duty  of  sound- 
ing whistles,  ringing  bells  or  keeping  a  constant  lookout  to  warn 
them  of  dangers  of  which  they  already  have  knowledge.  Such  em- 
ployees are  exposed  to  more  than  ordinary  peril,  and  should  be  on 
the  alert  and  vigilant  to  guard  against  injury  from  the  movement 
of  engines  and  cars  always  to  be  expected.  Those  in  charge  of 
switching  engines  on  a  yard  have  the  right  to  assume  that  em- 
ployees on  the  yard,  who  are  familiar  with  the  dangers  of  the 
place,  will  lookout  for  themselves,  and  will  not  fail  to  leave  a 
place  of  danger  in  time  to  avoid  injury.  There  can  be  no  recovery 
by  an  employee  on  a  yard  who  negligently  steps  on  to  a  track  on 
which  a  switching  engine  and  cars  are  moving  in  his  direction^ 
and  who  is  there  injured  by  the  cars  in  consequence  of  inattention 
to  his  surroundings. 

Error  to  a  judgment  of  the  Circuit  Court  of  Wise  county,  in 
an  action  of  trespass  on  the  case.  Judgment  for  the  plaintiff. 
Defendant  assigns  error. 

Reversed, 

The  opinion  states  the  case. 

Ayers  &  Fulton,  Theodore  If.  Heath,  and  C,  T,  Duncan,  for 
the  plaintiff  in  error. 

Bond  £'  Bruce,  Bullitt  &  Kelly,  and  Irvine  &  Morison,  for 
the  defendant  in  error. 
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Habbison,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  administratrix  of  O.  E. 
Belcher  against  the  Norfolk  &  Western  Railway  Company  to 
recover  damages  for  the  alleged  negligent  killing  of  the  plain- 
tiff's intestate.  The  trial  resulted  in  a  verdict  and  judgment 
for  $2,000  in  favor  of  the  plaintiff,  which  we  are  asked  by  the 
defendant  company  to  review. 

The  petition  assigns  as  error  the  action  of  the  circuit  court 
in  overruling  the  demurrer  to  the  declaration ;  its  action  in  re- 
fusing to  strike  out  certain  words  in  the  declaration  alleged  to 
be  objectionable;  its  action  in  giving  and  refusing  certain  in- 
structions; and  its  action  in  overruling  the  motion  of  the  de- 
fendant company  to  set  the  verdict  aside  as  contrary  to  the  law 
and  the  evidence.  All  of  these  assignments  of  error  involve 
but  one  proposition  of  law,  which,  in  our  view  of  the  case,  can 
be  best  considered  in  connection  with  the  facts  applicable 
thereto. 

The  plaintiff's  intestate  was  an  employee  of  the  defendant 
railroad  company,  about  seventeen  years  of  age,  engaged  as  a 
section  hand  on  the  railroad  yards  at  Norton,  in  Wise  county. 
An  approaching  train  made  it  necessary  for  the  deceased  and  a 
co-laborer  to  leave  the  track  upon  which  they  were  working  for 
the  train  to  pass.  They  stepped  to  a  place  of  safety,  clear  of  all 
tracks,  but  the  deceased,  for  some  unexplained  reason,  imme- 
diately left  his  position  of  safety,  against  the  remonstrance  of 
his  fellow-workman,  crossed  the  track  which  he  had  just  left,  in 
front  of  the  approaching  train,  and  took  his  stand  in  the  center 
of  a  parallel  track,  with  his  back  to  an  approaching  switching 
engine,  which  was  pushing  six  cars  toward  him,  and  within 
sixty  feet  of  the  nearest  car.  The  fireman  on  the  passing  local 
train  saw  the  dangerous  position  of  the  deceased,  and  called 
to  him,  but  he  paid  no  attention,  seeming  to  be  oblivious  of  his 
peril.  The  engineer  of  the  backing  switching  train  did  not 
see  the  deceased,  and  his  brakeman  did  not  see  him  until  within 
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fifteen  feet  of  him,  too  late  to  save  him,  though  he  immediately 
^otified  the  engineer,  who  stopped  the  train  as  promptly  as 
possible. 

The  contention  of  the  plaintiff  is  that  it  was  the  duty  of 
those  in  charge  of  the  backing  switching  train  to  keep  a  lookout 
to  discover  persons  on  the  track  at  the  place  where  the  accident 
happened.  In  other  words,  the  negligence  of  the  deceased,  in 
leaving  his  position  of  safety  and  putting  himself  in  a  place 
of  danger,  is,. as  it  must  be,  conceded;  but  the  doctrine  of  the 
last  clear  chance  is  invoked  in  order  to  fix  liability  upon  the 
defendant.  This  theory  of  negligence  on  the  part  of  the  ser- 
vants of  the  defendant,  after  they  discovered,  or  by  keeping  a 
lookout  might  have  discovered,  the  peril  of  the  deceased,  was 
maintained  by  the  circuit  court  throughout  its  rulings  on  the 
trial.  The  fact  is  established  in  this  case  that  the  engineer 
in  charge  of  the  switching  train  did  not  see  the  plaintiff's  in- 
testate at  all,  and  his  brakeman  did  not  see  him  until  the  car 
was  within  a  few  feet  of  him. 

It  is  undoubtedly  a  well-settled  general  rule,  that  it  is  the 
duty  of  a  railroad  company  to  keep  a  lookout  at  all  places  where 
passengers  and  strangers  are  to  be  expected  upon  the  track,  and 
that  it  is  liable  for  injuries  which,  by  the  use  of  ordinary  care 
might  have  been  averted,  after  the  peril  of  the  person  injured 
was  discovered,  or  by  the  use  of  ordinary  care,  might  have  been 
discovered.  But  there  is  no  sufficient  reason  for  enforcing  this 
rule  without  limitation  in  a  railroad  yard,  where  all  of  the 
employees  have  equal  knowledge  of  the  constant  shifting  of  cars 
in  making  up  trains,  and  equal  facilities  for  looking  out  and 
protecting  themselves  from  the  dangers  naturally  incident  to 
such  work.  If  those  in  charge  of  a  switching  train  see  an 
employee  in  danger,  from  which  there  is  reason  to  believe  he 
will  not  remove  himself,  they  must  do  all  that  can  be  reasonably 
done  to  protect  him.  They  cannot  wilfully  injure  him.  But 
they  are  justified  in  presuming  that  the  employees  on  a  rail- 
road yard,  who  are  familiar  with  the  constant  movements  of 
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such  trains,  will  look  out  for  themselves,  and  will  not  fail  to 
leave  a  place  of  danger  in  time  to  avoid  injury  j  and  especially 
that  they  will  not  leave  a  place  of  safety  and  take  one  of  im- 
minent danger  without  the  slightest  attention  to  their  sur- 
roundings. In  a  railroad  yard  there  are  other  things  to  engage 
the  attention  of  those  in  charge  of  a  switching  train  besides 
watching  the  track  to  see  if  another  enployee  is  going,  con- 
trary to  the  dictates  of  prudence  and  reason,  to  get  on  the 
track  and  stand  with  his  back  to  cars  moving  toward  him  and 
in  sixty  feet  of  him. 

At  the  time  of  the  accident,  the  engineer  was  backing  the 
cars  for  the  purpose  of  placing  them  upon  the  "house  track." 
The  brakeman  had  to  give  him  a  signal  when  that  track  was 
reached,  and  his  attention  was  fixed  upon  the  brakeman,  watch- 
ing for  that  signal.  Under  these  circumstances,  it  would  have 
been  difficult  for  either  engineer  or  the  brakeman  to  have  had 
their  eyes  upon  the  track  when  the  deceased  placed  himself 
upon  it. 

In  the  very  similar  case  of  Aerkfetz  v.  Uumphreys,  145  U.  S. 
418,  36  L.  Ed.  758,  12  Sup.  Ct.  835,  Mr.  Justice  Brewer, 
resting  the  opinion  of  the  court  upon  the  groimd  that,  under  the 
circumstances,  there  was  no  negligence  on  the  part  of  the 
defendant,  says:  "The  plaintiff  was  an  employee,  and,  there- 
fore, the  measure  of  duty  to  him  was  not  such  as  to  a  passenger 
or  a  stranger.  As  an  employee  of  long  experience  in  that  yard, 
he  was  familiar  with  the  moving  of  cars  forward  and  backward 
by  the  switch  engine.  The  cars  were  moved  at  a  slow  rate  of 
speed,  not  greater  than  that  which  was  customary,  and  that 
which  was  necessary  in  the  making  up  of  trains.  For  a  quar- 
ter of  a  mile  east  of  him,  there  was  no  obstruction,  and  by 
ordinary  attention,  he  could  have  observed  the  approaching 
cars.  He  knew  that  the  switch  engine  was  busy  moving  cars 
and  making  up  trains,  and  that  at  any  minute  cars  were  likely 
to  be  moved  along  the  track  upon  which  he  was  working.  With 
that  knowledge,  ho  places  himself  with  his  face  away  from  the 
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on  from  which  cars  were  to  be  expected,  and  continues 
3rk  without  ever  turning  to  look.  Abundance  of  time 
i  between  the  moment  the  cars  entered  upon  the  track 
which  he  was  working  and  the  moment  they  struck  him. 

could  have  been  no  thought  or  expectation  on  the  part 
engineer,  or  of  any  other  employee,  that  he,  thus  at  work 
lace  of  danger,  would  pay  no  attention  to  his  own  safety. 

such  circumstances,  what  negligence  can  be  attributed 

parties  in  control  of  the  train  or  the  management  of  the 
They  could  not  have  moved  the  cars  at  any  slower  rate 
ed.  They  were  not  bound  to  assume  that  any  employee, 
ar  with  the  manner  of  doing  business,  would  be  wholly 
Tent  to  the  going  and  coming  of  the  cars.  There  were 
angers  whose  presence  waa  to  be  guarded  against.  The 
g  of  bells  and  the  sounding  of  whistles  on  trains  going 
oming,  and  switch  engines  moving  forwards  and  back- 
,  would  have  simply  tended  to  confusion.     The  person  in 

charge  had  a  right  to  act  on  the  belief  that  the  various 
VQcs  in  the  yard,  familiar  with  the  continuously  recurring 
lent  of  the  cars,  would  take  reasonable  precaution  against 
ipproaeh.  The  engine  was  mo^ang  slowly,  so  slowly  that 
•dinary  attention  on  the  part  of  the  plaintiff  to  that  which 
^w  was  a  part  of  the  constant  business  of  the  yard,  would 
nade  him  aware  of  the  approach  of  the  cars,  and  enabled 
)  step  one  side  as  they  moved  along  the  track.  It  cannot 
it,  under  these  circumstances,  the  defendants  were  com- 

to  send  some  man  in  front  of  the  cars  for  the  mere  sake 
ing  notice  to  employees,  who  had,  all  the  time,  knowled^t^ 
at  was  to  be  expected.  We  see  in  the  facts  disclosed,  no 
ence  on  the  part  of  the  defendants,  and  if,  by  any  means, 
once  could  be  imputed  to  them,  surely  the  plaintiff,  by  bis 
ent  inattention,  contributed  directly  to  the  injury."  See 
Vahash  R.  Co.  v.  Skih-s.  64  Ohio  133,  60  X.  E.  .570,  Sn 
3t.  Eep.  739:  Pitfnrd's  Admr.  v.  Southern  By,  Co.  107 

57  S.  E.  5G1,  1  Va.  App.  281. 
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In  the  case  last  cited,  Judge  Keith,  in  discussing  the  correla- 
tive duties  from  employees  to  the  railroad  company,  says:  "The 
yard  of  a  railroad  company  is  the  scene  of  ceaseless  activity, 
the  shifting  of  cars  and  the  movement  of  engines ;  and  in  order 
to  carry  on  their  work  and  promptly  to  discharge  their  duties, 
there  must  be  a  careful  economy  of  time,  and  as  far  as  possible, 
every  moment  must  be  utilized.  Under  such  conditions,  those 
engaged  within  yard  limits  are  exposed  to  more  than  ordinary 
peril,  and  should  be  on  the  alert  and  vigilant  to  guard  against 
injury  from  the  movement  of  engines  and  cars  always  to  be 
expected.  ^The  sounding  of  whistles  and  ringing  of  bells,  under 
such  conditions,  would  not  add  to  the  safety  of  employees,  but 
serve  only  to  confound  them  by  adding  to  the  confusion. 

"It  is,  therefore,  said  in  section  1258  of  Elliott  on  Kail* 
roads,  that  ^As  to  employees,  the  company  is  under  no  obliga- 
tion to  ring  the  bell  or  sound  the  whistle  upon  a  switching 
engine,  engaged  in  making  up  trains  in  its  yard,  for  the  pur- 
pose of  notifying  such  employees,  who  are  familiar  with  the 
operation  of  the  yard.'  Aerkfetz  v.  Humphreys,  145  U.  S.  418, 
36  L.  Ed.  758,  12  Sup.  Ct.  835. 

"As  was  said  by  this  court  in  Darracott  v.  C,  &  0,  Ey.  Co,, 
83  Va.  294-5,  2  S.  E.  511,  5  Am.  St.  Eep.  56G,/Thore  are  cer- 
tain correlative  duties  on  the  part  of  the  employee  to  the  com- 
pany; one  of  these  is  to  use  ordinary  care  to  avoid  injuries  to 
himself;  for  the  company  is  under  no  greater  obligation  to  care 
for  his  safety  than  he  is  himself,  and  he  must  inform  himself, 
so  far  as  he  reasonably  can,  respecting  the  dangers  as  well  as 
the  duties  incident  to  the  service.  And  in  general,  any  negli- 
gence of  an  employee  amounting  to  the  want  of  ordinary  care, 
which  is  the  proximate  cause  of  the  injury,  will  defeat  an 
action  against  the  company.'  " 

Under  the  facts  and  circumstances  of  this  case,  and  in  the 

light  of  the  authorities  cited,  we  are  of  opinion  that  the  servants 

of  the  defendant  company  were  not  negligent  in  failing  to 

keep  a  constant  lookout,  in  anticipation  that  the  deceased  would 

Vol.  cvn — 44 
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ilty  of  the  reckless  act  which  alone  cost  him  his  life.  It 
be  added,  that  if  those  in  charge  of  the  switching  train 
►een  under  obligation  to  keep  such  a  lookout,  and  had  dis- 
3d  the  deceased  as  soon  as  he  stepped  on  the  track,  the 
J  that  the  accident  might  have  been  avoided  is  a  matter  of 
aerest  conjecture  and  speculation.  When  the  deceased 
is  place  of  safety  and  stepped  on  the  track,  where  he  met 
?ath,  he  was  not  more  than  sixty  feet  from  the  nearest  car 
3  switching  train  that  was  backing  toward  him.  At  tie 
)f  speed  the  train  was  moving,  that  distance  would  have 
covered  in  seven  seconds.  The  evidence  shows  that  the 
could  not  be  stopped  in  less  than  fifty-one  feet.  So  that 
•p  the  train  before  it  struck  the  deceased,  the  engineer 
[  have  had  about  one  second  in  which  to  discover  the  dan- 
ind  to  determine  that,  contrary  to  the  dictates  of  reason, 
^ceased  was  going  to  remain  in  his  position  of  peril  with- 
laking  the  slightest  effort  to  protect  himself. 

are  of  opinion  that,  upon  the  facts  disclosed  by  the 
I,  the  defendant  company  was  guilty  of  no  negligence,  and 
he  accident  occurred  solely  from  a  lack  of  proper  attention 
3  part  of  the  deceased.  The  judgment  must,  therefore,  be 
;ed,  the  verdict  set  aside,  and  the  case  remanded  for  a  new 
not  in  conflict  with  the  views  expressed  in  this  opinion. 

Beversed, 
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The  United  States  Fidelity  &  Guaranty  Co.  v.  Joedan 
AND  Othebs. 

September  12,  1907. 

1.  County  Tbeasubers — Ex    Parte   Settlementa — Prima    Facie   Evidence 

Against  Sureties, — ^The  settlements  made  by  a  county  treasurer  with 
the  board  of  supervisors  of  a  county  are,  as  against  his  sureties  who 
have  only  bound  themselves  for  the  faithful  discharcre  by  him  of 
the  duties  of  his  office,  not  conclusive,  but  only  prima  facie  evidence 
of  the  balance  in  his  hands  at  the  dates  of  such  settlements,  re- 
spectively. The  sureties  are  not  regarded  as  in  privity  with  their 
principal  so  as  to  be  conclusively  bound  by  his  acts.  Baker  v.  Pres- 
ton,  Gilmer  228,  Overruled, 

2.  iQniT   Jurisdiction — Settlement    of    Accounts — Remedy    at    Law — 

County  Treasurers — Defaults  on  Different  Bonds. — ^Where  sundry 
motions  for  judgments  are  pending  against  a  county  treasurer  and 
the  sureties  on  different  bonds  covering  different  periods,  and  it  is 
claimed  that  the  balances  shown  by  his  settlements  during  his  first 
tenn  were  mere  paper  balances,  and  that  he  had  squandered  the 
puhlic  funds,  and  had  used  the  revenue  received  during  a  second 
term  to  pay  off  delinquences  accruing  in  the  first  term,  a  surety  for 
tte  second  term  may  go  into  a  court  of  equity  and  have  the  pro- 
ceedings on  said  motions  enjoined,  and  proper  accounts  settled  so  as 
to  ascertain  in  what  fiscal  years  the  defalcations  accrued  and  the 
amounts  thereof,  and  settle  and  determine  the  rights  and  liabilities 
of  the  sureties  and  co-sureties  on  the  several  bonds.  It  may  be 
that  such  surety  might  have  been  able  to  make  his  defense  at  law, 
hut  it  is  plain  that  his  remedy  there  is  far  less  complete  and  ade- 
quate than  in  equity. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Pulaski  county, 
'-^^cree  for  the  defendants.     Complainant  appeals. 

\  Reversed. 

\ 
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The  bill  in  this  cause  alleges  that  H.  L.  Stone  executed 
sundry  different  bonds  as  treasurer  of  Pulaski  county,  the  sure- 
ties on  which  were  not  the  same.  The  first,  on  June  8,  1895, 
to  cover  his  term  of  office  from  July  1,  1895,  to  July  1,  1899. 
A  new  bond,  on  February  6,  1899,  to  cover  the  residue  of  said 
term.  A  temporary  bond  on  June  5,  1899  to  cover  another 
term,  to  which  he  had  been  elected,  from  July  1,  1899,  to 
July  1,  1903,  and,  finally,  on  July  5,  1899,  the  bond  on  which 
appellant  become  surety,  which  was  given  in  lieu  of  the  bond 
last  mentioned.  The  bill  charges  that,  from  the  very  first, 
Stone  squandered  and  misappropriated  the  public  revenue, 
using  it  to  pay  his  personal  debts  as  a  merchant,  for  the  purpose 
of  speculation  and  for  other  improper  purposes,  and  that,  while 
his  settlements  during  his  first  term  showed  large  balances  in 
his  hands  as  treasurer,  he  did  not,  in  fact,  have  the  amount  of 
those  balances  on  hand,  but  had  wasted  and  squandered  the 
monoy,  and  that  the  balances  were  mere  paper  balances,  with 
no  actual  funds  to  meet  them ;  that  appellant  was  induced  to 
become  surety  by  misrepresentations  of  Stone  and  others,  and 
as  soon  as  it  became  surety,  Stone  diverted  and  misappropriated 
the  revenue  derived  from  the  fiscal  year,  beginning  July  1. 
1899,  towards  the  liquidation  of  his  arrearages  for  the  pre- 
vious years,  so  as  to  shift  the  burden  of  those  arrearages  from 
the  shoulders  of  former  sureties  on  to  appellant.  The  bill 
enumerates  the  amounts  and  dates  of  some  of  the  misappro- 
priations thus  made.  It  is  then  charged  that  Stone,  realizing 
that  he  would  be  removed  from  his  office,  by  reason  of  his  defa^ 
cations,  tendered  his  resignation  as  treasurer,  which  was 
accepted  October  2,  1900,  and  that  O.  E.  Jordan  was  appointed 
his  successor ;  and  that  Stone  was  directed  to  settle  his  accounts 
with  the  board  of  supervisors,  but  had  failed  to  do  so. 

The  bill  then  charges  the  pendency  of  five  different  motions 
in  the  Circuit  Court  of  Pulaski  county,  brought  by  O.  E.  Jor-  ■ 
dan,  treasurer  of  Pulaski  county,  against  Stone  and  his  sureties 
on  his  different  bonds,  claiming  upwards  of  $50,000.    In  three 
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of  these  motions,  appellant  is  made  a  defendant  along  with  the 
sureties  on  the  bond  dated  June  5,  1899. 

The  bill  then  proceeds  as  follows : 

**AI1  of  the  said  deficits,  for  which  notice  has  been  given,  as 
aforesaid,  of  motions  for  judgments  against  your  orator,  were 
created  by  said  H.  L.  Stone  as  treasurer,  and  he  and  other 
sureties  of  his  became  liable  therefor,  before  your  orator  became 
his  surety,  and  your  orator  is  in  no  wise  responsible  or  liable 
for  the  same.  Your  orator  only  became  and  is  responsible  for 
the  faithful  discharge  by  said  Stone  of  his  duties  as  treasurer 
of  Pulaski  county,  from  July  5th,  1899,  to  October  2nd,  1900, 
when  his  resignation  was  accepted  by  said  county  court ;  and  if 
the  revenues  of  the  fiscal  years  of  1899-1900  and  1901  are 
faithfully  applied  to  the  liabilities  of  those  years,  your  orator 
will  not  be  found  liable  for  any  amount  whatever. 

"Your  orator  is  advised  and  avers  that  its  defense  to  said 
motions  is  inadequate  and  incomplete  at  law,  and  that  it  is 
entitled  to  come  into  a  court  of  equity  for  relief  in  the  premises. 
The  said  Stone,  treasurer,  has  intermingled  separate  and  dis- 
tinct funds,  and  used  portions  of  all  funds  that  came  into  his 
custody  after  your  orator  became  his  surety  to  pay  his  derelic- 
tions before  your  orator  became  his  surety,  and  has  kept  l(X)se 
and  unsatisfactory  books  of  account,  and  a  settlement  of  his 
affairs  as  late  treasurer  of  Pulaski  county  involves  a  very  com- 
plicated account,  which  necessitates  a  reference  of  the  matter 
to  a  master  commissioner.  The  rights  and  liabilities  of  differ- 
ent sets  of  sureties  are  involved,  and  questions  of  contribution 
between  the  sureties  are  raised.  A  resort  to  equity  is  necessary 
to  compel  the  settlement  of  Stone  as  treasurer  of  Pulaski  county, 
which  was  ordered  by  the  county  court  of  said  county  upon  the 
acceptance  by  it  of  his  resignation,  and  which  is  required  by 
W.  The  said  Stone,  treasurer,  has  been  very  lax  in  making 
settlements  required  by  law,  and  other  officers  have  not  been  as 
punctilious  in  the  performances  of  their  duties  pertaining  to 
the  office  of  treasurer  as  they  might  have  been.     During  the 
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whole  time  he  was  treasurer,  the  said  Stone  failed  to  make  the 
bi-monthly  statements  required  by  section  858  of  the  Code  of 
Virginia  of  1887,  and  the  clerk  of  the  county  court  failed  to 
certify  his  failure  to  the  grand  jury  as  required  by  said  sec- 
tion.    He  failed  to  furnish  the  auditor  of  public  accounts,  at 
the  date  of  his  annual  settlements  with  the  auditor,  a  state- 
ment, showing  the  receipts  and  disbursements  of  the  county  for 
the  preceding  year,  as  required  by  the  act  of  the  General  As- 
sembly of  Virginia,  approved  March  3rd,  1898,  and  found  in 
the  acts  of  said  Assembly,  1897-98,  on  page  940.     The  said 
county  court  and  board  of  supervisors  never  exercised  their 
authority  under  section  861  of  said  Code  of  1887,  to  require 
him  to  furnish  an  account  of  the  receipts  and  expenditures  of 
the  county,  and  a  statement  of  his  accounts  as  treasurer  thereof. 
"The  county  court,  as  a  rule,  never  ordered  a  conmiissioner 
to  examine  and  report  upon  his  oflScial  bond  as  required  by 
section  855  of  the  said  Code  of  1887.    He  frequently  failed  to 
settle  with  the  board  of  supervisors  at  its  annual  July  meeting, 
or  within  sixty  days  thereafter,  as  required  by  law.     In  1899 
he  did  not  make  any  settlement  with  them  until  November  3, 
1899.     Tour  orator  is  advised  that  it  is  not  bound  by  said  set- 
tlement of  November  3,  1899,  nor  by  any  of  his  settlements 
after  it  became  his  surety,  but  is  entitled  to  impeach  them,  and 
show  that  they  are  incorrect.     His  settlements  with  the  board 
of  supervisors  and  the  county  school  board,  and  all  of  his  other 
settlements  after  your  orator  became  his  surety,  showing  bal- 
ances in  his  hands,  are  incorrect  in  this,  that  he  did  not  have 
those  balances  in  his  hands,  and  the  deficits  occurred  before 
your  orator  became  his  surety,  and  his  sureties  at  the  time  said 
deficits  occurred  are  liable  for  same,  and  not  your  orator.  Your 
orator  is  ready  and  willing  to  pay  for  any  deficits  for  which 
it  is  justly  liable,  but  for  no  others.     Tour  orator  is  advised 
and  avers  that  said  H.  L.  Stone  is  the  owner  of  both  real  and 
personal  estate  in  the  said  county  of  Pulaski,  and  that  your 
orator  is  entitled  to  resort  to  a  court  of  equity  to  compel  an 
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exhaustion  of  said  Stone's  own  property  towards  the  payment 
of  his  official  defalcations  before  your  orator  can  be  required  to 
pay  any  portion  of  the  same. 

"Your  orator  is  also  advised  that,  in  view  of  all  the  premises, 
a  resort  to  equity  by  it  will  prevent  a  multiplicity  of  suits. 

"Being  remediless  in  the  premises,  save  in  a  court  of  equity, 
where  matters  of  this  sort  are  properly  cognizable,  your  orator 
prays  that  O.  E.  Jordan,  as  treasurer  of  Pulaski  county,  and 
H.  L.  Stone,  in  his  individual  capacity,  and  as  late  treasurer  of 
Pulaski  county,  and  *  *  *  (sureties  on  the  several  bonds  above 
mentioned),  be  made  parties  defendant  to  this  bill,  and  required 
to  answer  the  same,  but  answer  on  oath  is  waived  as  to  each  and 
all  of  them;  that  your  honor  will  enjoin  the  said  O.  E.  Jordan, 
treasurer  of  Pulaski  county,  from  proceeding  with  the  said 
motions  of  which  notice  has  been  given  as  aforesaid,  or  any  of 
them ;  that  your  honor  will  compel  said  H.  L.  Stone,  late  treas- 
urer of  Pulaski  county,  to  settle  his  accounts  as  of  the  date  of 
the  acceptance  of  his  resignation ;  that  your  honor  will  enquire 
and  ascertain  in  what  fiscal  years  the  said  Stone,  treasurer,  etc., 
was  guilty  of  defalcations,  and  the  amounts  thereof,  and  deter- 
mine and  adjudicate  what  set,  or  sets,  of  his  sureties  are  liable 
for  the  same,  and  decree  all  proper  contribution  between  sets 
of  sureties  and  between  co-sureties,  and  first  subject  the  estate, 
real  and  personal,  of  said  H.  L.  Stone  toward  the  payment  of 
his  defalcations  as  treasurer,  and  to  these  ends  order  all  neces- 
sary and  proper  accounts  to  be  taken  and  reported;  that  your 
honor  will  grant  unto  your  orator  all  such  further  and  general 
relief  as  is  suitable  to  the  nature  of  the  case  and  agreeable  to 
equity  and  good  conscience;  that  spa.  in  chancery  may  issue, 
etc.,  and  your  orator,  as  in  duty  bound,  will  ever  pray,  etc." 

T.  L,  Massie,  for  the  appellant. 

Jno,  S.  Draper,  S.  W.  Williams,  D,  8.  Pollock,  and  Selden 
Longley,  for  the  appellees. 
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Buchanan,  J.,  delivered  the  opinion  of  the  court. 

H.  L.  Stone  was  treasurer  of  Pulaski  county  from  the  year 
1890  until  the  year  1900,  during  which  time  he  executed  six 
bonds  with  different  sets  of  sureties.  The  last  of  these  bonds 
was  executed  July  5,  1899,  with  the  appellant  as  his  surety,  for 
the  remainder  of  the  term,  commencing  July  1,  of  that  year,  in 
lieu  of  a  bond  executed  on  the  5th  day  of  Jime,  1899. 

By  section  862  of  the  Code  of  1887  it  is  provided  that  the 
treasurer  shall  receive  the  county  levy  in  the  manner  required 
for  the  receipt  of  state  revenues,  and  shall,  at  the  July  meeting 
of  the  board  of  supervisors,  or  as  soon  thereafter  as  may  be, 
settle  with  the  board  his  accounts  for  that  year. 

Stone  made  settlements  each  year  he  was  treasurer,  until 
November  3,  1899,  when  he  made  his  last  settlement  with  the 
supervisors.  For  the  year  beginning  July  1,  1899,  and  ending 
June  30,  1900,  and  from  July  1,  1900,  until  October  of  that 
year,  when  he  resigned,  being  a  defaulter,  no  settlement  was 
made  by  him  with  the  supervisors.  These  various  settlements 
showed  balances  in  his  hands,  due  the  county  on  account  of 
roads,  schools  and  county  levies.  According  to  the  settlement 
of  November  3,  1899,  there  was  a  large  balance  due  on  these 
several  accounts. 

To  recover  the  moneys  due  the  county  from  Stone  when  he 
resigned  as  treasurer,  the  appellee,  Jordan,  who  succeeded  him 
in  office,  was  proceeding  by  notices  and  motions  when  the  ap- 
pellant instituted  this  suit,  in  which  Jordan  was  enjoined  from 
prosecuting  the  said  motions.  Upon  a  hearing  of  the  cause, 
the  circuit  court  held  that  the  settlement  of  November  3,  1899, 
showed  the  amount  due  from  Stone  to  the  county  and  in  his- 
hands  as  treasurer  as  of  that  date,  and  that  such  settlement  was 
conclusive  upon  the  appellant,  his  surety,  at  the  time  that  set- 
tlement was  made,  and  so  decreed.  That  action  of  the  court  is 
assigned  as  error. 

It  is  conceded  that  the  settlc^ment  was  prima  facie  evidence 
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against  the  appellant ;  and  it  is  further  conceded,  as  we  under- 
stand the  argument  of  the  appellant's  counsel,  that  the  ruling 
complained  of  is  in  accord  with  the  decision  of  the  special  court 
of  appeals  in  Baker  v.  Preston^  reported  in  Gilmer,  p.  228. 
But  it  is  insisted  that  that  decision  was  wrong  in  principle,  and 
has  been  repeatedly  discredited,  and  in  fact,  overruled,  by  this 
court. 

That  case  has  been  criticised  by  members  of  this  court,  but 
it  has  never  been  directly  overruled,  and  the  circuit  court,  no 
doubt,  as  is  argued,  felt  that  it  was  its  duty  to  follow  it. 

In  that  case,  which  was  a  motion  by  the  treasurer  of  the 
state  against  a  former  treasurer,  who  had  defaulted,  and  the 
sureties  on  his  bond,  it  was  held  that  the  books  kept  by  the 
treasurer  were  conclusive  evidence  of  the  balance  actually  in 
the  treasury  at  any  time,  both  against  the  treasurer  and  his 
sureties,  so  as  to  charge  them  with  balances  carried  forward 
from  year  to  year,  as  if  those  balances  were  actually  in  hand. 
The  conclusion  in  that  case  was  based  upon  the  assumption  that 
a  judgment  against  the  principal  concludes  his  sureties,  and, 
for  that  reason,  the  evidence  on  which  such  judgment  was 
rendered  ought  also  to  conclude  them. 

In  the  case  of  Munford  v.  Overseers  of  Poor,  2  Rand.  313, 
Judge  Green  said,  that  the  question,  how  far  sureties  are  bound 
by  a  judgment  or  other  evidence  against  their  principal  which 
estops  or  concludes  him,  had  never,  so  far  as  he  was  informed, 
been  settled  in  this  court,  except  in  the  case  of  Baker  v.  Preston 
and  his  sureties,  and  that  neither  of  the  cases  relied  on  in  that 
case,  to  show  that  a  judgment  against  the  principal  was  conclu- 
sive upon  his  sureties,  sustains  that  conclusion. 

In  the  case  of  Jacobs  v.  Hill,  2  Leigh  393,  it  was  held  that  a 
judgment  confessed  by  the  sheriff,  with  the  assent  of  his  deputy, 
against  the  sheriff  for  the  deputy's  default,  but  without  the 
knowledge  of  the  latter's  sureties,  was  ample  evidence  of  the 
fact  of  the  deputy's  default,  and  charged  his  sureties  unless  dis- 
proved by  them.  That  decision  was  understood  by  Judpjo 
Vol.  cvii — 45 
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:er  as  holding  that   the  judgment  was  only  prima  facie 
'ct,  and  not  conclusive  against  the  sureties  {Henrico  Jus- 

V.  'Turner,  6  Leigh  110);  but  Judge  Muncure,  in  Craw- 
d'c,  V.  Turk,  24  Gratt.  172,  184,  in  construing  what  was 
led  in  Jacobs  v.  Hill,  said:  *'The  proceeding  was  upon 
)fficial  bond  of  a  deputy  sheriff,  which  was,  to  some  exUmt, 
ndemnifying  bond,  and  somewhat,  though  not  preci:?ely, 
the  bond  in  this  case.  It  was  not  necessary  to  decide,  and 
not  decided,  in  that  case,  that  the  judgment  against  the 
11*  was  not  conclusive  against  the  sureties  of  the  deputy; 
I  was  surticient  to  decide,  as  it  was  decided,  that  said  judg- 

was  pri)na  facie  evidence  against  them.  The  remark  ot 
H'  Carr,  in  delivering  the  opinion  of  the  court,  that,  Hbb. 
bink,  was  ample  evidence  of  the  fact  and  charged  his  sun- 

unless  disproved  by  them,'  was  extra-judicial  as  to  th* 
luding  words  'imless  disproved  by  them,'  and  seems,  in  that 
•ct,  to  have  been  made  without  adverting  to  the  distincti<Mi 
•ed  by  Judge  Green  as  before  mentioned,''  (in  the  case  of 
ford  V.  Orersrrrs  dV.^  supra.) 

I  the  case  of  Henrico  Justices  v.  Turner,  supra,  it  was  hel'I 
a  verdict  and  judgment  against  an  (\\ecutor  or  administra- 
verc  not  conclusive  evidence  against  his  surety.  Presidou: 
vcr,  who  diss(Mited  in  part  in  that  case,  said,  in  discussing 
lecision  in  Baker  v.  Preston,  that  it  turned  upon  the  conclu- 
K  ?s  of  the  books  of  the  treasurer,  and  not  upon  any  previous 
ict  or  judgment  against  the  principal,  though  Judge  Eoan- 
(1  on  the  two  cases  just  cited  (Braxton  v.  Win^lou\  1  Wash 
md  Greensides  v.  Benson,  3  Atk.  248)  to  sustain  his  opinion. 
at  opinion,"  he  continues,  ^'has  not  been  very  acceptable  t'> 
::>rof('ssion.  Tt  was  most  ably  combatted  at  the  time  by  one 
le  most  distinguished  judges  of  the  general  court,  then  sit- 
as  a  mend^er  of  the  special  court  of  appeals,  which  decided 
*ause."  Judge  Tucker's  conclusion  was,  that  it  was  doubt- 
vhether  the  decision  in  Baker  v.  Preston  could  l)e  sustaineil 
I  any  ground. 
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We  have  been  cited  to  no  other  decision  of  this  court,  nor 
hare  we  found  one  in  our  investigation  which  refers  to  Baker  v. 

Pr€Sto7l. 

In  Cox  V.  Thomas,  9  Gratt.  312,  323,  Board  of  Supervisors. 
V.  Dunn,  27  Gratt.  608,  and  Carr  v.  Meade,  77  Va.  142,  records 
showing  the  liability  of  the  principal  to  which  the  sureties  were 
not  parties,  were  held  to  be  prima  facie  evidence  against  the 
sureties. 

la  the  case  of  Crawford  v.  Turk,  24  Gratt.  176,  which  was 
au  action  by  a  sheriff  against  his  deputy  and  the  latter's  sureties 
for  his  default,  a  judgment  rendered  against  the  sheriff  in  an 
action  for  the  deputy's  default,  at  the  trial  of  which  the  deputy 
was  present  and  took  part  in  the  defense,  was  held  conclusive 
not  only  against  the  deputy,  but  his  sureties,  who  had  no  notice 
of  the  proceeding  in  which  the  judgment  was  rendered.  But 
ihe  bond  in  that  case  provided,  not  only  that  the  deputy  should 
faithfully  discharge  the  duties  of  his  office,  but  should  also  in- 
demnify and  save  harmless  the  sheriff  and  all  other  persons 
from  all  loss  and  damage  arising  from  his  conduct  as  deputy ; 
and  upon  this  latter  provision  or  condition,  the  conclusion 
reached  in  that  case  was  largely,  if  not  entirely,  based. 

A  settlement  made  under  the  provisions  of  section  862  of  the 
Code  of  1887,  ascertaining  what  balances  due  the  county  are  in 
the  hands  of  the  treasurer  at  the  date  of  the  settlement,  may  be 
of  equal,  but  is  of  no  higher,  dignity  than  a  judgment  rendered 
against  the  treasurer  in  a  proceeding  against  him  for  the  samo 
indebtedness.  The  general  rule  is  that  judgments  bind  conclu- 
sively parties  and  privies,  because  privies,  whether  in  blood, 
in  estate,  or  in  law,  claim  under  the  person  against  whom  the 
judgment  is  so  rendered,  and  as  they  claim  his  rights,  they  are. 
of  course,  bound  as  he  is.  But,  as  a  general  rule,  a  judo-ment  is 
not  conclusive  upon  other  persons,  because  it  would  be  unjust 
to  bind  one  by  a  proceeding  in  which  he  had  no  opportunity  to 
make  defense,  and  in  which  he  could  not  appeal  if  dissatisfied 
with  the  judgment  rendered  therein.    See  Munford  v.  Overseers 
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etc.  of  Nottoway  Co.,  2  Rand.  313,  318;  Stinchcomb  v.  Marsh. 
15  Gratt.  202,  204;  Downer  v.  Morrison,  2  Gratt,  250;  Xote2 
Smith's  Lead.  Gas.  (5th  ed.),  683. 

The  true  view  of  the  law  would  seem  to  be,  and  the  older 
decisions  so  hold,  that  sureties  are  not  regarded  in  any  sense  as 
in  privity  with  their  principal,  {Munford  v.  Overseers  iic, 
supra.  2  Smith's  Lead.  Gas.,  685;  7  Rob.  Pr.  142,  &c);  but 
in  the  later  cases  (our  own  as  well  as  those  of  other  jurisdic- 
tions) it  is  held  that  an  engagement  by  one  man  to  be  re- 
sponsible for  another,  creates  such  privity  between  them  as  to 
render  a  recovery  against  the  latter  prima  facie  evidence  against 
the  former.  2  Smith's  Lead.  Gas.  685  and  cases  cited ;  Cox  v. 
Thomas,  supra;  Board  of  Sup.  v.  Dunn,  supra;  Carr  v.  Meade, 
supra. 

While  the  general  rule  is  as  stated,  that  none  are  conclusively 
bound  by  a  judgment  except  those  who  were  parties  or  standing 
in  privity  with  those  who  were,  there  are  exceptions  to  the  rule 
as  well  settled  as  the  rule  itself.  Baylor  v.  DeJamelte,  IS 
Gratt.  152,  164. 

Among  the  well-settled  exceptions  to  the  general .  rule,  in 
which  parties  are  conclusively  bound  by  judgments  in  proceed- 
ings to  which  they  are  not  parties,  are  cases  of  contracts  of  in- 
df^mnity,  or  in  the  nature  of  contracts  of  indemnity,  or  in  those 
cases  in  which  a  person,  although  not  in  form  a  party  to  the 
suit,  is  bound  to  assist  in  the  prosecution  or  defense,  and  either 
docs  so  in  fact,  or,  when  called  upon  to  prosecute  or  defend,  as 
the  case  may  be,  fails  to  do  so.  See  Munford  v.  Overseers  <tc^, 
supra;  Crairford  v.  TnrJc,  supra;  2  Smith's  Lead.  Gas.,  685-6; 
7  Rob.  Pr.  150-2 ;  Morgan  v.  Haley,  ante,  p.  331. 

Xone  of  the  bonds  executed  by  Stone  were  bonds  of  indem- 
nity, nor  in  the  nature  of  contracts  of  indemnity.  The  condi- 
tion in  each  was,  that  he  should  faithfully  discharge  the  duties 
of  his  office  or  trust.  We  are  of  opinion,  therefore,  that  the 
settlements  made  by  Stone,  treasurer,  with  the  board  of  super- 
visors were  not  conclusive,  but  only  prima  facie  evidence  of  the 
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balance  in  his  hands  at  the  date  of  said  settlements  respectively. 

Having  reached  the  conclusion  that  the  settlements  made  by 
Stone,  treasurer,  under  the  provisions  of  section  862  of  the 
Code,  were  only  prima  facie  evidence  against  the  sureties  on  his 
bonds  at  the  date  of  such  settlements,  respectively,  we  are  of 
opinion  that  the  appellant,  under  the  allegations  of  its  bill,  had 
the  right  to  have  the  proceedings  at  law  enjoined,  in  order  that 
It  might  make  its  defense  in  a  court  of  equity. 

It  may  be  that  the  appellant  might  have  been  able  to  make 
iti  defense  at  law,  but  it  seems  plain  that  its  remedy  there 
would  have  been  far  less  adequate  and  complete  than  in  equity, 
where  all  necessary  accounts  could  be  taken  and  the  rights  of 
all  concerned  ascertained  and  determined  in  a  single  suit.  See 
Xational  L,  Ass.  v.  Hopkins,  97  Va.  167,  171,  33  S.  E.  539 ; 
Fa.  Min.  Co.  v.  Willcinson,  92  Va.  98,  100,  22  S.  E.  839. 

Most  of  the  questions  raised  in  this  case  were  not  passed  upon 
by  the  circuit  court,  because,  in  the  view  it  took  of  the  conclu- 
siveness of  the  treasurer's  settlements  as  to  his  sureties,  it  was 
iijinecessary  to  do  so.  This  court  having  reached  a  different  con- 
clusion as  to  the  effect  of  his  settlements,  those  questions  become 
material ;  and  as  the  oral  and  the  written  arguments  here  were, 
for  the  most  part,  devoted  to  the  discussion  of  the  effect  of  said 
settlements,  and  but  comparatively  little  attention  paid  to  the 
other  questions,  this  court  is  of  opinion  that  it  would  hit 
better  for  all  parties  in  interest  for  it  not  to  pass  upon  any  of 
the  questions  involved  in  this  appeal,  except  the  effect  of  such 
settlements  and  the  jurisdiction  of  the  court,  but  to  leave  all 
other  questions  open  and  remand  the  cause  to  the  circuit  court 
for  further  proceedings,  where  all  the  other  questions,  most  of 
which  depend  largely  upon  matters  of  fact,  can  be  carefully 
considered  after  full  argument,  and  where,  if  error  has  been 
or  be  committed,  there  will  be  a  better  opportunity  to  have  it 
corrected  than  there  is  in  this  court,  whose  decisions  are  final 
unless  the  error  is  discovered  within  the  time  allowed  for  a 
rehearing. 
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We  are  of  opinion,  therefore,  to  reverse  the  decree  appealed 
from  and  remand  the  cause  for  further  proceedings,  to  be  had 
not  in  conflict  with  the  views  expressed  in  this  opinion. 


Reversed. 
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Staiimom 


Virginia  and   Southwestern   Railway   Company  v.   Hoi.- 

lingsworth. 

September  12,  1907. 

1.  V^ENUE — Corporation   Defendant — Plea   to  Jurisdiction — Better  Writ. — 

In  an  action  of  tort  against  a  railroad  company,  a  plea  to  the  jur- 
isdiction is  good  which  avers  that  the  cause  of  action  did  not  nor 
did  any  part  thereof  arise  in  the  county  in  which  the  action  is 
brought,  and  that,  at  the  time  of  the  issuing  of  the  writ  in  the 
cause,  the  defendant  did  not  have  its  principal  office  in  said  county, 
and  that  it  had  no  president  or  other  chief  officer  residing  in  said 
county,  and  which  further  states  in  what  county  the  cause  of  action, 
if  any,  did  arise,  and  in  what  city  its  principal  office  was  at  the 
time  of  issuing  the  writ  and  still  is.  The  venue  of  all  actions  in 
this  State,  whether  local  or  transitory,  is  fixed  by  statute,  and  the 
statute  declares  where  actions  against  corporations  as  well  as  indi- 
viduals may  be  brought. 

2.  Demurrer — Voluntary    Statement    of    Orouuds — Other   Grounds — Code, 

1004,  section  3271. — Under  the  provisions  of  section  3271  of  the 
Code  (1904),  where  a  plaintiff  voluntarily  states  in  writing  the 
grounds  of  his  demurrer  to  a  plea  in  abatement,  no  other  grounds 
can  be  considered  than  those  so  stated.  The  fact  that  the  grounds 
were  stated  voluntarily,  and  were  not  required  by  the  court,  is  im- 
material,   nie  statute  applies  as  well  in  one  case  as  the  other. 

Error  to  a  judgment  of  the  Circuit  Court  of  Scott  county,  in 
an  action  of  trespass  on  the  case.  Judgment  for  the  plaintiff. 
Defendant  assigns  error. 

Reversed. 

The  defendant,  though  a  corporation,  seems  to  have  appeared 
in  proper  person. 
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The  plea  to  the  jurisdiction  in  this  case  was  in  the  following 
words : 

"And  the  said  defendant  comes  and  says  that  this  court  ought 
jiot  to  have  or  take  any  further  cognizance  of  the  action  afore- 
said of  the  said  plaintiff,  because  the  defendant  says  that  the 
supposed  cause  of  the  said  action  did  not,  nor  did  any  part 
thereof,  arise  in  the  said  Scott  county,  but  that  the  supposed 
cause  of  said  action,  and  every  part  thereof,  did  arise,  if  at  all, 
within  the  county  of  Washington,  and  that,  at  the  time  of  the 
issuing  of  the  said  writ  in  this  case  the  said  defendant  did  not 
have  its  principal  office  in  said  county  of  Scott,  and  that  it  had 
no  president  or  other  chief  officer  residing  in  said  county  of 
Scott,  and  that  its  principal  office  then  was,  and  has  ever  since 
been,  in  the  city  of  Bristol  in  the  state  of  Virginia. 

''And  this  the  defendant  is  ready  to  verify. 

"Wherefore  it  prays  judgment  whether  this  court  can  or  will 
take  any  further  cognizance  of  the  action  aforesaid." 
..  The  demurrer  was  in  the  following  words: 

"The  plaintiff  comes  and  says  that  the  said  plea  to  the  juris- 
diction is  not  sufficient  in  law,  and  for  grounds  for  said  de- 
murrer says  that  this  action  is  a  transitory  one  and  can  be 
brought  anywhere  in  the  state  the  defendant  may  be  found." 

Bullitt  &  Kelly  and  D,  D,  Hull,  for  the  plaintiff  in  error. 

Duncan,  Matthew  &  Maynor,  and  Richmond  &  Bond,  for  the 
defendant  in  error. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

Maggie  Ilollingsworth  filed  her  declaration  in  an  action  of 
trespass  on  the  case  in  the  Circuit  Court  of  Scott  county  against 
the  Virginia  and  Southwestern  Railway  Company,  from  which 
it  appears  that  the  defendant  is  a  corporation,  organized  and 
doing  busines  under  the  laws  of  the  state  of  Virginia.     At  the 
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same  rules  to  which  the  suit  was  brought,  the  defendant  filed 
a  plea  to  the  jurisdiction,  which  states  that  the  Circuit  Court  of 
Scott  county  "ought  not  to  have  or  take  any  further  cognizance 
of  the  action  aforesaid  of  the  said  plaintiflF,  because  the  de- 
fendant says  that  the  supposed  cause  of  the  said  action  did  noi , 
nor  did  any  part  thereof,  arise  in  the  said  Scott  county,  but  that 
the  supposed  cause  of  said  action,  and  every  part  thereof,  did 
arise,  if  at  all,  within  the  county  of  Washington,  and  that,  at 
the  time  of  the  issuing  of  the  said  writ  in  this  case,  the  said 
defendant  did  not  have  its  principal  office  in  said  county  of 
Scott,  and  that  it  had  no  president  or  other  chief  officer  residing 
in  said  county  of  Scott,  and  that  its  principal  office  then  was, 
and  has  ever  since  been,  in  the  city  of  Bristol,  in  the  state  of 
Virginia;''  and  concludes  w4th  a  verification. 

The  plaintiff  demurred  to  this  plea,  and  said  "that  the  said 
plea  to  the  jurisdiction  is  not  sufficient  in  law,  and  for  grounds 
for  said  demurrer,  says  that  this  action  is  a  transitory  one,  and 
can  be  brought  anywhere  in  the  state  the  defendant  may  be 
found." 

The  circuit  court,  being  of  opinion  that  the  cause  of  action 
sued  upon  is  a  transitory  one,  and  that  the  defendant  might  be 
sued  wherever  found,  sustained  the  demurrer  and  rej'ected  the 
plea;  and  thereupon  the  defendant  pleaded  the  general  issue, 
and,  upon  a  trial  before  a  jury,  there  was  a  verdict  for  the  dr- 
fendant.  This  verdict  was,  upon  motion  of  the  plaintiff,  set 
aside,  and  at  a  subsequent  trial,  there  was  a  verdict  and  judg- 
ment for  the  plaintiff;  and  the  case  is  before  us  upon  a  writ 
of  error  awarded  the  defendant. 

So  much  of  section  3214  of  the  Code  of  1904  as  is  pertinent 
to  this  case  declares,  that  "Any  action  at  law  or  suit  in  equity 
except  where  it  is  otherwise  especially  provided,  may  be  brought 
in  any  county  or  corporation — 

First,  Wherein  any  of  the  defendants  may  reside. 

Second.  If  a  corporation  be  a  defendant,  wherein  its  princi- 

VoL.  cvii — 46 
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pal  office  is,  or  wherein  its  mayor,  rector,  president,  or  other 
chief  officer  resides.'' 

Section  3215  provides,  that  '*An  action  may  be  brought  in 
any  county  or  corporation  wherein  the  cause  of  action,  or  any 
part  thereof  arose,  although  none  of  the  defendants  reside 
therein."  But  the  effect  of  this  latter  section  is  qualified  by 
section  3220,  which  declares  that  process  against  a  defendant 
to  answer  in  any  action  brought  under  section  3215,  "shall  not 
be  directed  to  an  officer  of  any  other  county  or  corporation  than 
that  wherein  the  action  is  brought,  unless  it  be  an  action 
against  a  railroad,  express,  canal,  navigation,  turnpike,  tele- 
graph, or  telephone  company." 

The  plea  in  abatement  to  the  jurisdiction  in  this  case  avers, 
*'that  the  supposed  cause  of  the  said  action  did  not,  nor  did 
any  part  thereof,  arise  in  the  said  Scott  county,  but  that  the 
supposed  cause  of  said  action,  and  every  part  thereof,  did 
arise,  if  at  all,  within  the  county  of  Washington."  It  avers  that 
the  defendant  did  not  have  its  principal  office  in  said  county  of 
Scott,  and  that  it  had  no  president  or  other  chief  officer  residing 
in  said  county,  and  that  its  principal  office  then  was  and  ever 
since  has  been,  in  the  city  of  Bristol,  in  the  state  of  Virginia. 
The  plea  is  a  complete  negation  of  the  jurisdiction  of  the  circuit 
court  of  the  county  of  Scott,  with  respect  to  the  residence  of  the 
defendant,  as  provided  in  the  first  sub-division  of  section  3214, 
and  it  is  equally  as  complete  with  respect  to  the  second  sub- 
division, which  refers  especially  to  corporations,  for  it  appears 
that  it  had  no  president  or  other  chief  officer  residing  in  Scott 
county^  and  that  its  principal  office  then  was  and  ever  since  has 
Ix^en  in  the  city  of  Bristol,  Virginia.  The  denial  of  jurisdiction 
nnder  section  3215  is  equally  complete,  for  it  avers  that  the 
supposed  cause  of  action  did  not  arise  in  Scott  county,  but  that 
it,  and  every  part  thereof,  arose,  if  at  all,  within  the  county  of 
Washington.  There  is  no  room  for  dispute  that  the  plea  denies 
the  existence  of  every  fact  upon  which  the  jurisdiction  of  the 
county  of  Scott  could  be  asserted.     It  gives  to  the  plaintiff  a 
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lietter  writ  with  respect  to  the  cause  of  action,  which  is  averred 
to  have  arisen,  if  at  all,  within  the  county  of  Washington;  it 
gives  to  the  plaintiff  a  better  writ  with  respect  to  the  location 
of  the  principal  office  of  the  defendant  company,  which  is 
averred  to  be  in  the  city  of  Bristol,  in  the  state  of  Virginia. 

It  is  contended,  however,  upon  the  part  of  the  defendant  in 
error,  that  the  plea  is  insufficient,  in  that,  while  it  denies  that 
the  company  had  a  president  or  other  chief  officer  residing  in  the 
county  of  Scott,  it  does  not  show  the  place  of  residence  of  the 
president  or  other  chief  officer,  and,  in  that  respect,  fails  to 
give  to  the  plaintiff  a  better  writ.  In  reply  to  this  contention, 
it  is  pointed  out  by  plaintiff  in  error  that  the  terms  of  the  rule 
upon  this  subject,  with  respect  to  a  plea  in  abatement  is,  that 
the  plea  must  give  the  plaintiff  a  better  writ ;  that  the  plea  does 
give  the  plaintiff  a  better  writ — indeed,  two  better  writs ;  and 
that,  therefore,  the  letter  of  the  rule  invoked  has  been  complied 
with ;  while  defendant  in  error  insists  that  the  plea  must  inform 
the  plaintiff  with  respect  to  every  court  within  whose  jurisdic- 
tion his  suit  might  have  been  properly  brought. 

Conceding,  for  the  sake  of  argument,  that  such  is  the  law, 
it  would  avail  the  defendant  in  error  nothing  in  this  case.  In 
>ection  3271  of  the  Code  it  is  provided,  that  "The  form  of  de- 
murrer or  joiner  in  demurrer  may  be  as  follows :  The  defend- 
ant says  that  the  declaration  is  not  sufficient  in  law;'  provided 
that  all  demurrers  shall  be  in  writing,  except  in  criminal  cases, 
and  in  civil  cases  the  court,  on  motion  of  any  party  thereto, 
j^hall,  or  of  its  own  motion  may,  require  the  grounds  of  demurrer 
relied  on  to  be  stated  specifically  in  the  demurrer;  and  no 
grounds  shall  be  considered  other  than  those  so  stated,  but  either 
party  may  amend  his  demurrer  by  stating  additional  grounds, 
or  otherwise,  at  any  time  before  the  trial." 

The  plaintiff,  as  we  have  seen,  filed  her  demurrer  in  writing, 
in  which  she  says  that  "the  said  plea  to  the  jurisdiction  is  not 
FuflScient  in  law,  and  for  grounds  for  said  demurrer  says  that 
this  action  is  a  transitory  one,  and  can  be  brought  anywhere  in 
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the  State  the  defendant  may  be  found."  The  only  ground  here 
stated — the  only  ground  which  the  circuit  court  was  called  upon 
to  consider,  and  as  appears  from  its  order,  the  only  ground 
which  it,  in  point  of  fact,  considered — is  that  the  cause  of  action 
being  a  transitory  one,  could  be  brought  anywhere  in  the  state 
where  the  defendant  could  be  found.  That  ground  having  been 
stated  and  relied  upon,  the  statute  expressly  declares  that  none 
other  shall  be  considered. 

To  meet  this  contention,  the  defendant  in  error  insists  that 
she  was  not  required  by  the  court  to  state  her  grounds  of  de- 
murrer, but  that  she  did  so  voluntarily,  and  that,  therefore, 
the  statute  does  not  apply ;  but  to  this  contention  we  are  unable 
to  give  our  sanction.  By  coming  forward  and  stating  in  writing 
her  grounds  of  demurrer,  the  court  and  the  opposite  party  were 
disarmed.  It  would  have  been  a  superfluous  and  idle  thing  to 
require  the  plaintiff  to  do  that  which  she  had  already  done  of 
her  own  accord,  and  counsel  and  the  opposing  party  could  safely 
rely  upon  the  written  statement  of  the  plaintiff  as  constituting 
the  sole  ground  of  demurrer  with  respect  to  the  defendant's  plea 
in  abatement. 

Defendant  in  error  relies  upon  sections  7424,  7425,  of 
Thompson's  Commentaries  on  the  Law  of  Corporations,  from 
which  it  appears  that,  in  some  of  the  states  a  corporation  is 
held  to  reside  wherever  it  exercises  its  franchise;  and  upon 
section  7426,  from  which  it  appears  that  in  some  of  the  states 
a  corporation,  for  the  purposes  of  jurisdiction,  is  deemed  to 
reside  throughout  the  entire  limits  of  the  state,  and  especially 
in  those  counties  where  it  carries 'on  its  business  and  exercises 
its  franchises,  and  is  hence  suable  in  any  county  where  it  has 
an  agent,  upon  whom  process  against  it  may  lawfully  be  served. 
"But,"  says  the  author,  "it  should  be  carefully  kept  in  mind 
that  this  rule  is  not  so  much  a  theory  of  the  courts  as  to  the 
legal  situs  of  a  corporation  for  the  purposes  of  jurisdiction,  as 
it  is  a  rule  in  particular  states,  founded  on  the  express  language 
of  statutes;  and  that,  in  so  far  as  .the  states  have  the  same  rule, 


Digitized  by 


Google 


Va.  &  S.  E.  Co.  V.  HoLLiNGSwoRTu,  107  Va.   359.    365 

Opinion. 


it  is  rather  a  nile  depending  upon  a  concurrence  of  judicial 
decisions." 

Section  7427  of  the  same  work  says:  "In  the  absence  of 
special  statutory  provisions  relating  to  the  venue  of  civil  actions 
by  and  against  corporations,  it  is  a  sound  conclusion  that  the 
same  rules  prevail  which  have  been  established  by  general 
statutes — in  other  words,  that  the  same  rules  prevail  in  the 
case  of  corporations  as  in  the  case  of  natural  persons.  It  has 
been  so  held  in  respect  of  actions  by  corporations.  So,  a  consti- 
tutional provision  requiring  all  civil  cases  to  be  tried  in  the 
county  in  which  the  defendant  resides,  is  held  to  apply  to  cor- 
porations as  well  as  to  natural  persons.'^ 

Section  7428  states  the  law  very  nearly  in  accordance  with 
our  statute.  "  "Another  rule,  founded  entirely,  it  may  be  as- 
sumed, on  constitutional  and  statutory  provisions,  is  to  the  effect 
that,  a  corporation  being  a  resident  of  the  state  for  jurisdic- 
tional purposes,  an  action  against  it  may  be  brought  in  the 
county  where  the  injury,  which  is  the  special  matter  of  the 
action,  was  done,  or  where  the  contract,  which  is  the  subject  of 
the  action,  was  broken;  or  (at  the  pleasure  of  the  plaintiff)  in 
the  county  where  the  chief  office  or  place  of  business  of  the  cor- 
poration is  situated." 

Barton's  Law  Practice  (2nd  ed.)  Vol.  1,  sec.  9,  states  the 
general  rule  to  be  that  transitory  actions  "may  be  brought 
against  a  party  wherever  he  may  be  found  and  served  with 
process  no  matter  where  he  may  reside,  or  where  the  cause  of 
action  arose.  The  statute  declaratory  of  the  jurisdiction,  ter- 
ritorially, of  the  courts,  provides  that  actions  or  suits,  unless 
it  be  otherwise  specially  provided,  shall  be  brought  in  any 
county  or  corporation  wherein  any  of  the  defendants  may  re- 
side; against  a  corporation  wherein  its  principal  office  is,  or 
chief  officer  resides ;  if  upon  a  policy  of  insurance,  wherein  the 
property  insured  was  situated,  or  the  person  whose  life  was 
insured  resided  at  the  date  of  the  policy  of  insurance;  if  to 
recover  land,  or  subject  it  to  a  debt,  or  be  against  a  defendant 
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who  resides  without,  but  has  estate  or  debts  due  him  within 
this  state,  or  be  against  a  foreign  corporation,  in  the  county  or 
corporation  wherein  such  land,  estate,  or  debts,  or  any  part 
thereof,  may  be.  *  *  *  An  action  may  also  be  brought  in  any 
county  or  corporation  wherein  the  cause  of  action,  or  any  part 
thereof,  may  arise,  although  none  of  the  defendants  reside 
therein.  But  this  last  provision  is  subject  to  the  qualification 
contained  in  section  3220  of  the  Code,  that  process  issued 
against  a  defendant  under  section  3215,  unless  the  defendant 
be  a  railroad,  express,  canal,  navigation,  turnpike,  telegraph,  or 
telephone  company,  and  in  certain  other  cases,  to  answer  in 
any  action,  shall  not  be  directed  to  an  officer  of  any  county  or 
corporation  other  than  that  wherein  the  action  is  brought." 
Further  on  in  this  same  section  the  author  remarks,  that  "by 
reading  sections  3214,  3215  and  3220  together,  we  find  that  an 
action  may  be  maintained  against  a  railroad,  canal,  turnpike, 
express,  navigation,  telephone  or  telegraph  company,  in  any 
county  or  corporation  in  which  the  cause  of  action,  or  any  part 
thereof,  arose,  whether  said  corporation  was  incorporated  by 
the  laws  of  this  state  or  any  other  state  or  country,  provided  it 
is  transacting  business  in  this  state." 

In  section  84,  speaking  of  "Direction  and  Service  of  the 
Writ,"  the  learned  author  says:  "Where  the  defendant  resides 
or  happens  to  be  in  the  same  county  or  city  where  the  cause  of 
action  arose,  there  is  no  difficulty  about  the  writ,  nor  is  there 
any  trouble  in  suing  a  defendant  in  a  transitory  action  where- 
ever  he  resides.  Confusion  has  arisen,  however,  where  suits 
have  been  brought  in  a  county  or  city  where  the  cause  of  action 
did  not  arise  or  the  defendant  reside,  but  where  he  happened  to 
be  at  the  time  of  the  service  of  the  writ.  In  such  a  case,  the 
action  may  be  defeated  by  a  plea  in  abatement.  But,  even  if 
the  suit  be  instituted  in  the  county  or  city  where  the  cause  of 
action  arose,  the  writ  cannot,  except  in  the  cases  hereafter  men- 
tioned, be  sent  to  another  county  or  city  to  be  served.  If  it  be 
so  sent  the  action  may  be  defeated  without  plea  in  abatement, 
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for  the  service  of  such  a  writ  is  simply  void,  and  an  appearance 
to  contest  it  will  not  be  regarded  as  an  appearance  on  the  merits, 
or  as  a  waiver  of  the  question  of  jurisdiction.^' 

We  have  no  decision  upon  our  statutes  affecting  this  subject 
as  they  now  stand  in  the  Code,  and  we  have  therefore  gone  more 
fully  into  the  subject  than  might  otherwise  have  been  necessary. 

We  are  of  opinion  that  the  circuit  court  erred  in  sustaining 
the  demurrer  to  the  plea,  and  that  for  this  error  its  judgment 
should  be  reversed,  the  plea  to  the  jurisdiction  sustained,  and 
the  suit  of  the  plaintiff  in  the  circuit  court  of  Scott  county  dis- 
missed. 

Reversed. 
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Virginia  Pocahontas  Coal  Co.  v.  Lambert. 

September  12,  1907. 

1.  Principal    and    Agent — Ratification — Agent    Acting    for    Himself. — 

Where  a  stranger  holds  himself  out  as  the  agent  of  another  and 
makes  a  contract  or  does  an  act  for  that  other's  use  or  benefit,  the 
latter  may  latify.  But,  although  a  stranger  may  falsely  represent 
himself  as  the  agent  of  another,  yet  if  he  makes  a  purchase  in  his 
own  name,  for  his  own  benefit  and  pays  his  own  money  therefor, 
there  can  be  no  ratification.  Nor  can  the  supposed  principal,  as 
against  the  alleged  agent,  claim  the  benefit  of  the  purchase  unless  it 
was  made  under  such  circumstances  as  creates  an  estoppel,  or  the 
supposed  principal  has  been  deprived  of  some  legal  right,  or  been 
otherwise  injured. 

2.  Trusts    and   Trustees — Constructive   Trust — Misrepresentdtions — Con- 

veyance to  Cure  Defect  in  Former  Deed. — One  who  falsely  represents 
himself  as  the  agent  of  another,  and  procures  a  conveyance  of  land 
in  his  own  name,  by  causing  his  vendor  to  believe  that  the  convey- 
ance is  made  to  cure  defects  in  a  former  conveyance  of  the  vendor  to 
such  other,  is  a  mere  trustee  for  the  party  really  intended  to  be 
benefited  by  the  grantor. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Koanoke  county. 
Decree  for  the  defendant.    Complainant  appeals. 

Reversed, 
The  opinion  states  the  case. 

A.  A,  Phlegar,  for  the  appellant. 

Robertson,  JIall  &  Woods,  for  the  appellee. 
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Buchanan,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  by  the  appellant  for  the  purpose  of 
compelling  the  appellee*  to  convey  to  it  the  interests  which  he 
had  acquired  in  two  parcels  of  land  lying  in  McDowell  county^ 
in  the  state  of  West  Virginia,  one  containing  ninety-three  and 
the  other  thirty-four  acres,  by  a  conveyance  from  Susan  J. 
Beavers  and  John  Cline  and  wife,  upon  the  ground  that  appellee 
had  obtained  said  conveyance  by  falsely  representing  himself 
as  the  agent  of  the  appellant. 

The  record  shows  that  Samuel  Lambert  died  in  the  year  1851, 
seized  of  several  parcels  of  land,  and  leaving  seven  children.  In 
the  partition  of -his  real  estate,  the  ninety-three  and  thirty-four 
acre  parcels  involved  in  this  suit  were  allotted  to  the  decedent's 
daughters,  Susan  J.  Beavers  and  Martha  J.  Oline,  and  his  son* 
Thomas  A.  Lambert.  The  latter  conveyed  his  interest  to  Bart- 
lev  Rose,  from  whom,  by  mesne  conveyances,  the  same  passed 
to  the  appellant.  In  the  year  1869  the  interest  of  John  Cline 
in  these  lands,  by  virtue  of  his  rights  as  the  husband  of  Martha 
J.  Cline,  was  sold  in  a  creditor's  suit  to  Peter  Cline.  After- 
wards Cline  and  wife,  as  they  testify,  executed  a  deed  for  her 
interest  in  the  land  to  Alexander  Beavers  and  Bartley  Rose, 
who  had  acquired  the  interest  sold  in  the  creditor's  suit;  but 
this  deed  was  not  recorded  and  has  never  been  found.  The  in- 
terest of  Alexander  Beavers  and  Bartley  Rose  passed  by  mesne 
cf»nveyances  to  and  is  now  owned  by  the  appc^llant.  In  the 
year  1867  Susan  J.  Beavers  and  her  husband,  Andrew  J.  Beav- 
ers, undertook  to  convey  their  interest  in  the  lands  to  Alexander 
Beavers,  but  the  acknowledgment  of  the  wife  being  insufficient, 
as  is  claimed,  her  interest  did  not  pass  by  the  deed. 

By  deeds  dated,  respectively,  February  3,  1902,  and  March 
13,  1902,  a  tract  of  1,969  acres,  and  by  a  deed  dated  October  1, 
of  the  same  year,  a  tract  of  a  little  over  200  acres,  were  con- 
veyed to  the  appellant.  These  parcels  of  land  adjoined  each 
other  and  embraced  the  93  and  the  34-acre  parcels  of  land  in* 
Vol.  rvii — 47 
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volved  ill  this  suit;  but  it  appears  that  the  appellant  did  not 
know  that  they  were  so  embraced  until  in  March,  1003,  and  was 
not  informed  as  to  the  sources  of  title  to  the  93  and  34racre 
parcels  until  August  of  that  year,  as  the  appellant's  agents,  iu 
examining  the  title  to  the  1,969  and  the  208-acre  parcels,  seem 
to  have  overlooked  the  interest  of  Mr.  Cline  and  the  defect,  or 
alleged  defect,  in  the  deed  by  which  ilrs.  Beavers  attempted 
to  convey  her  interest. 

By  deed  dated  September  29,  1902,  Mrs.  Cline  and  her  hus- 
band and  Mrs.  Beavers  conveyed  to  the  appellee  all  their  in- 
terest in  the  lands  of  Samuel  Lambert,  deceased,  consisting  of 
the  93  and  the  34-acre  parcels  and  another  small  tract  of  land, 
which  latter  is  not  embraced  in  this  litigation.  In  May,  1903, 
the  appellee  gave  the  appellant  a  twenty-days'  option  to  pur- 
chase these  lands  at  the  price  of  $200  per  acre,  and  after  the 
option  had  expired,  the  appellant  sought,  without  success,  to 
have  the  same  extended.  In  August  of  that  year,  the  general 
counsel  of  the  appellant  interviewed  Mrs.  Beavers  and  Cline 
and  wife,  who  informed  him  of  their  interest  in  and  dealings 
with  the  land,  and  the  circumstances  under  which  they  had 
conveyed  to  the  appellee. 

The  question  involved  in  the  first  error  assigned,  is  whether 
or  not  the  conveyance  made  by  Cline  and  wife  and  Mrs. 
Beavers  was  obtained  under  such  circumstances  as  entitles  the 
appellant  to  the  benefit  of  the  interests  thus  acquired  by  the 
appellee. 

The  appellant  bases  its  contention  that  they  were  so  acquired 
upon  two  grounds — First:  That  the  appellee  made  the  purchase 
as  the  avowed  agent  of  the  appellant ;  and.  Second :  That  he  be- 
came a  trustee  ex  maleficio  because  of  the  misrepresentations 
made  to  his  grantors. 

As  to  the  first  ground:  The  evidence  satisfactorily  shows 
that  the  appellee,  in  obtaining  the  conveyance  of  their  interests 
from  Mrs.  Beavers  and  Cline  and  wife,  represented  that  he  was 
the  agent  of  the  appellant.     This  statement  was  false,  and  the 
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purchase  was  made  in  the  appellee's  own  name,  for  his  own 
benefit,  and  the  consideration  was  paid  with  his  own  money. 

It  is  settled  law  that  where  a  stranger  holds  himself  out  as 
the  agent  of  another  and  makes  a  contract,  or  does  an  act,  for 
that  other's  use,  or  for  his  benefit,  the  latter  may  ratify.  But  it 
is  equally  clear,  we  think,  that,  where  the  contract  made,  or  the 
act  done,  was  not  in  that  other's  name,  and  was  not  intended  for 
his  use  or  benefit,  there  can  be  no  ratification.  This  would 
seem  to  be  necessarily  so  from  the  meaning  of  the  word  "ratify." 

"Ratification,"  says  Bouvier  in  his  Law  Dictionary,  "is  an 
agreement  to  adopt  an  act  i>erformed  by  another  for  us." 

"A  ratification,"  says  a  recent  text-book,  "by  a  principal  of 
the  acts  of  an  agent  can  only  be  effectual  between  the  parties 
^hen  the  act  was  done  by  the  agent  on  account  of  the  principal, 
not  on  his  own  account  or  on  account  of  a  third  person.  Where 
one  buys  in  his  own  name  for  himself,  another  cannot  adopt  the 
act  as  a  principal."  1  Am.  &  Eng.  Ency.  L.  (2nd  ed.)  1188-9. 
It  is  said  in  a  note  to  that  work,  where  numerous  authorities  are 
cited,  that  the  rule  as  stated  in  the  text  is  that  laid  down  in  the 
Year  Book,  7  Hen,  IV.,  fol.  35,  where  it  was  held  that  if  a 
bailiff  take  a  heriot,  claiming  property  in  it  himself,  the  sub- 
sequent assent  of  the  lord  would  not  amount  to  a  ratification: 
but  if  he  take  it  as  bailiff  of  the  lord,  the  subsequent  assent 
amounts  to  a  ratification  of  the  bailiff's  act. 

In  the  case  of  Forbes  £c,  v.  Bagman,  &c.,  75  Va.  168,  178, 
Judge  Burks,  who  delivered  the  opinion  of  the  court,  in  dis* 
cussing  the  question  of  ratification,  after  stating  what  had  been 
done  in  that  case  (tort),  says:  "This  was  a  virtual  ratification 
and  adoption  of  what  had  been  done  by  the  agent,  on  the  prin- 
ciple omnis  ratihahitio  retrotrahitur  et  mandato  priori  aequi- 
paratur,  which  applies  as  well  to  a  tort,  when  done  to  the  use 
or  for  the  benefit  of  him  who  subsequently  adopts  it,  as  to  a 
matter  of  contract.  It  was  said  by  Lord  Coke,  that  ^he  that 
agreeth  to  a  trespass  after  it  is  done  is  no  trespasser,  unless  the 
trespass  was  done  to  his  use  or  for  his  benefit,  and  then  his 
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agreement  subsequent  amounteth  to  a  comniandment.'  4  Inst. 
317.  So  that  the  test  of  liability  in  such  a  case  is  said  to  be 
the  consideration  whether  the  act  was  originally  intended  to  be 
done  to  the  use  or  for  the  benefit  of  the  party  who  is  afterwards 
said  to  have  ratified  it.    Broom's  Leg.  Max.  873  (marg.)" 

"Chief  Justice  Tindall/'  continues  Judge  Burks,  "in  \Yilson 
v.Tumman,  5  Man.  &  Gr.  (46  Eng.  C.  L.  R)  236,  states  the 
rule  more  fully  thus:  *That  an  act  done  for  another  by  a 
person  not  assuming  to  act  for  himself,  but  for  such  other  per- 
son, though  without  any  precedent  authority  whatever,  becomes 
the  act  of  the  principal  if  subsequently  ratified  by  him,  is  the 
known  and  well-established  rule  of  law.' " 

In  the  case  of  Garvey  v.  Jervis,  46  X.  Y.  310,  313,  7  Am. 
Kep.  335,  Chief  Judge  Church,  in  discussing  this  question, 
said:  "It  is  a  familiar  i*ule  that  the  ratification  of  an  un- 
authorized act  of  an  agent  is  equal  to  an  original  authority 
(Dunlop's  Paley's  Agency,  171,  note  a).  But  in  this  case  the 
essential  element  is  wanting,  that  the  act  must  be  done  for  an- 
other. Here  it  was  not  so  done.  The  most  that  can  be  claimed 
is,  that  the  defendant  said  he  was  acting  for  the  plaintiff,  which 
was  false.  He  paid  his  own  money,  and  in  fact  acted  for  hin«- 
self.  He  was  a  stranger  to  the  plaintiff,  and,  of  course,  under 
no  obligation  to  act  for  him,  and,  as  we  have  seen,  he  deprived 
the  plaintiff  of  nothing  to  which  he  was  entitled.  *  *  *  [JTo 
authority  has  been  cited,  and  I  think  it  is  safe  to  say  that  none 
exists,  in  which  any  court  has  ever  held  that  a  false  declaration 
of  agency  for  another  enables  the  latter,  as  against  the  alleged 
agent,  to  receive  the  benefit  of  an  act  actually  performed  for 
the  latter,  unless  it  was  performed  under  such  circumstance-* 
as  to  create  an  estoppel,  or  unless  the  assumed  principal  has 
been  deprived  of  some  legal  right,  or  otherwise  injured."  See 
also  Phil  TF.  £  B.  R.  R.  Co,  v.  Cowell,  28  Pa.  329,  70  Am^ 
Dec.  128,  130. 

It  is  clear,  as  it  seems  to  us,  under  the  authorities  and  upon 
principle,  that  the  appellant  is  not  entitled  to  the  benefit  of  the 
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conveyance  to  the  appellee  upon  the  ground  that  it  had  the 
right  to  and  did  ratify  the  purchase  of  the  land  acquired  by 
him. 

This  brings  us  to  the  consideration  of  the  question  whether 
the  purchase  was  made  under  such  circumstances  as  to  constitute 
the  appellee  a  trustee  ex  tnaleficio  for  the  benefit  of  the  ap- 
pellant. 

While  the  evidence  is  conflicting  as  to  the  representations 
made  by  the  appellee  in  obtaining  the  conveyance  from  Mrs. 
Beavers  and  Cline  and  wife,  it  clearly  appears  from  the  whole 
testimony  and  from  the  circumstances  surrounding  the  trans- 
action, that  he  made  the  impression  upon  the  grantors  that  he 
was  not  purchasing  for  himself,  but  for  the  coal  company,  which 
claimed  to  be  the  owner  of  the  land  and  was  in  possession  there- 
of, and  that  they  were  induced  to  make  the  conveyance  because 
of  their  belief  that  in  so  conveying  they  were  curing  defects 
in  former  conveyances  of  the  same  land  made  by  them.  In 
other  words,  the  record  establishes  the  fact  that  the  appellee 
secured  the  conveyance  by  causing  his  vendors  to  believe  that 
it  was  made  to  cure  defects  in  their  former  conveyances.  Where 
a  conveyance  is  procured  under  these  circumstances,  the  grantee 
under  settled  equitable  principles  is  held  to  be  a  mere  trustee 
for  the  party  really  intended  to  be  benefited  by  the  grantor. 

"In  general,"  says  Pomeroy  on  Eq.  Jur.,  sec.  1053,  ^*when- 
ever  the  legal  title  to  property,  real  or  personal,  has  been  ob- 
tained through  actual  fraud,  misrepresentations,  concealment?, 
or  through  undue  influence,  duress,  taking  advantage  of  one's 
weakness  or  necessities,  or  through  any  other  similar  means,  or 
under  any  other  similar  circumstances,  which  render  it  un- 
conscientious for  the  holder  of  the  legal  title  to  retain  and  en- 
joy the  beneficial  interest,  equity  impresses  a  constructive  trust 
on  the  property  thus  acquired  in  favor  of  the  one  who  is  truly 
and  equitably  entitled  to  the  same,  although  he  may  never,  per- 
haps, have  had  any  legal  estate  therein.  *  *  "^^ 

Perry  on  Trusts,  sec.  118,  says,  that  "If  a  person,  by  his 
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promises,  or  by  any  fraudulent  conduct,  with  a  view  to  his 
own  profit,  prevents  a  deed  or  will  from  being  made  in  favor  of 
a  third  person,  and  the  property  intended  for  such  third  person 
afterwards  comes  to  him  who  fraudulently  prevented  the  execu- 
tion of  the  will  or  deed,  he  will  be  held  to  be  a  trustee  for  the 
person  defrauded  to  the  extent  of  the  interest  intended  for  him." 

In  15  Am.  &  Eng.  Ency.  L.,  (2nd  ed.)  p.  1188,  it  is  said: 
"So  also,  if  one,  though  not  in  fact  the  agent  of  another,  pre- 
tends to  act  as  his  agent  and  thereby  secures  title  in  his  own 
name  to  property  in  which  such  other  has  an  interest,  he  cannot 
deny  that  he  was  acting  as  agent  and  claim  the  benefit  of  the 
purchase,  but  will  hold  the  title  so  acquired  in  trust." 

In  the  case  of  Rollins  v.  Mitchell,  52  Minn.  41,  38  Am.  St. 
Rep.  519,  it  was  held,  Mitchell,  J.,  delivering  the  opinion  of 
the  court,  that  one  who  obtains  a  conveyance  of  land  from  a 
former  owner  by  fraudulently  giving  him  to  understand  that  it 
is  for  the  purpose  of  supporting  an  earlier  defective  conveyance, 
and  thus  validating  the  title  of  one  who  claimed  thereunder,  is 
a  trustee  ex  maleficio  for  the  latter,  and  that,  in  such  case,  the 
rights  of  the  cestui  que  trust  do  not  depend  upon  the  existence 
of  a  fiduciary  relation  in  regard  to  the  title  between  him  and 
the  fraudulent  grantee,  nor  upon  the  fact  that  he  has  some 
legal  claim  to  the  land  which  he  could  have  enforced  against 
the  original  owner  thereof. 

Tn  the  case  of  Harold  v.  Bacon,  36  Mich.  1,  it  was  held  that 
a  deed  fraudulently  obtained  from  one  who  had  before  con- 
veyed to  another  by  a  deed  not  of  record,  by  false  representa- 
tions that  it  was  being  procured  by  and  for  the  protection  of  the 
party  holding  under  such  prior  unrecorded  deed,  did  not  vest  in 
the  grantee  any  title  as  against  the  real  party  for  whose  benefit 
the  grantor  undertook  and  designed  to  make  the  grant;  and 
that  such  fraudulent  grantee  was  a  mere  trustee  for  the  party 
really  intended  by  the  grantor  to  be  benefited. 

We  are  of  opinion  that  the  apj)ellee  holds  the  property  or 
interests  acquired  from  !Mrs.   Reavers  and  Oline  and  wife  in 


Digitized  by 


Google 


Va.  Pocahontas  C.  Co.   v.  Lambert^  107  Va.  368.    375 


Opinion. 


trust  for  the  benefit  of  the  appellant,  and  that  the  circuit  court 
erred  in  not  so  decreeing. 

The  decree  complained  of  must,  therefore,  be  reversed,  and 
the  cause  remanded  to  the  circuit  court  for  further  proceedings 
ill  accordance  with  the  views  expressed  in  this  opinion. 


Reversed, 
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StdHiitoii. 

Wise  Terminal  Co  v.   McCormick. 

I 

September  12,  1907. 

1.  Pleading — Amended    Declaration — Xew    Case — Case    at    Bar. — If    an 

amended  declaration  a&serts  rights  or  claims  arising  out  of  the 
same  transaction,  act,  agreement,  or  obligation  as  that  upon  which 
the  original  declaration  is  founded,  it  will  not  be  regarded  as  for  a 
new  cause  of  action,  however  great  may  be  the  difference  in  the 
fonn  of  liability  asserted  in  the  two  declarations.  In  the  ease  at 
bar,  the  cause  and  form  of  action  are  the  same  in  both  declarations, 
and  the  amended  declaration  merely  charges  the  negligence  com- 
plained of  in  varying  form  to  meet  the  different  phases  of  the  evi- 
dence. 

2.  Evidence — Opinion   Kvidcttce — Experts. — Subject  to   projier  restrictions 

based  on  their  experience  and  knowledge,  witnesses  may  give  their 
opinion  as  to  the  distance  within  which  a  locomotive  engine  may 
be  stopped. 

3.  Evidence — Testimony     at     Former     Trial — X on- Availability     of     Wit- 

nesses.— In  order  that  proof  may  be  admitted  of  what  a  witness 
stated  at  a  previous  trial  between  the  same  parties  and  upon  the 
same  issue,  sufficient  reason  must  be  shown  why  the  original  wit- 
ness is  not  produced,  as  that  he  is  dead  or  out  of  the  State,  or  that 
diligent  enquiry  for  him  w^here  it  is  most  likely  that  he  would  be 
found  has  proved  unavailing,  or  that  the  opposite  party  has  caused 
his  absence,  and  the  evidence  on  this  subject  should  be  complete  and 
satisfactory.  In  the  case  at  bar.  the  evidence  on  the  subject  of  the 
non-availability  of  the  witness  falls  short  of  tliese  requirements. 

Error  to  a  judgment  of  the  circuit  court  of  Wise  county,  in 
in  an  action  of  trespass  on  the  case.  Judfonent  for  the  plain- 
tiff.    Defendant  assig*ns  error. 

lie  versed. 
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The  opinion  states  the  case. 


Ayers  £  FuUorij  and  Bullitt  &  Kelly,  for  the  plaintiff  in 
error. 

IFm.  //.  Werth,  for  the  defendant  in  error. 

WiiiTTJ.E,  J.,  delivered  the  opinion  of  the  court. 

The  evidence  in  this  case,  which  is  before  us  the  second  time, 
was  exhaustively  reviewed  on  the  former  hearing,  and  held  not 
to  establish  actionable  neglig(mce  on  the  part  of  the  plaintiff  in 
error,  the  Wise  Terminal  Company.  Wise  Terminal  Co,  v. 
McCormich,  104  Va.  400,  51  S.  E.  731.  It  is  now  alleged  that 
the  second  recovery  is  founded  on  substantially  the  same  evi- 
dence, and  must,  therefore,  be  controlled  by  the  former  decision. 
On  the  other  hand,  the  defendant  in  error  contends  that  the 
evidence  at  the  second  trial,  S(?t  out  in  the  stenographic  report. 
is  not  sufficiently  identified  to  constitute  part  of  the  record,  and 
the  original  record  was  brought  up  on  a  subpoena  duces  tecum 
to  substantiate  that  assertion. 

As  a  new  trial  must  l)e  granted  on  another  ground,  it  is  un- 
necessary to  pass  upon  that  question;  but  before  dismissing  the 
subject,  the  objections  to  inadequate  certification  of  evidence 
with  which  we  are  repeatedly  confronted,  justify  our  again 
calling  the  attention  of  the  profession  to  the  importance 
of  paying  more  regard  to  this  essential  feature  in  making  up  a 
record.  Jeremy  Improvement  Co,  v.  Com'th,  106  Va.  482,  56 
S.  E.  224. 

The  first  assignment  of  error  which  claims  our  attention  is  to 
the  action  of  the  trial  court  in  rejecting  the  plea  of  the  act  of 
limitations.  The  assignment  proceeds  upon  the  theory  that  the 
amended  declaration  makes  a  new  case. 

In  this  the  plaintiff  in  error  is  mistaken,  as  an  inspection 
of  the  pleading  plainly  shows.     The  cause  and  form  of  action 
Vol.  cvii — 48 
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are  the  same  in  both  declarations,  and  the  amended  declaration 
merely  charges  the  negligence  complained  of  in  varying  form 
to  meet  different  phases  of  the  evidence. 

The  principle  is  clearly  stated  in  New  River  Min,  Co,  v. 
Painter,  100  Va.  507,  42  S.  E.  300,  as  follows:  "If  an 
amended  declaration  assert  rights  or  claims  arising  out  of  the 
same  transaction,  act,  agreement  or  obligation  as  that  upon 
which  the  original  declaration  is  founded,  it  will  not  be  regarded 
as  a  new  cause  of  action,  however  great  may  be  the  difference 
in  the  form  of  liability  asserted  in  the  two  declarations." 

That  the  case  falls  within  the  rule  thus  laid  down  will  be 
seen  from  the  statement  in  the  petition  for  a  writ  of  error,  that 
"The  evidence  on  the  last  trial  was  confined  mainly  to  the  issue 
presented  by  the  amended  declaration,  but  the  same  issue  was 
raised  by  the  former  declaration,  and  substantially  the  same 
evidence  was  introduced  and  *  *  *  held  insufficient  to  support 
a  verdict." 

Several  assignments  involve  objections  to  the  admission  of 
opinions  of  witnesses  with  respect  to  the  distance  within  which 
the  engine  could  have  been  stopped.  Subject  to  proper  restric- 
tions, based  on  the  knowledge  and  experience  of  the  witnesses, 
such  evidence  is  admissible,  and  is  usually  relied  on  to  prove 
that  face. 

The  next  assignment  is  founded  on  the  alleged  effort  of  the 
plaintiff  to  discredit  one  of  his  own  witnesses;  but  the  record 
does  not  sustain  the  objection.  The  purpose  of  the  examina- 
tion which  is  made  the  ground  of  exception  was  to  refresh  the 
iner/iory  of  the  witness  by  reference  to  his  testimony  at  the 
former  trial,  and  not  to  impeach  him. 

Another  error  assigned  is  to  the  action  of  the  court  in  allow- 
ing the  testimony  of  the  witness  Campbell  on  the  former  trial 
to  be  read  to  the  jury.  The  rule  of  practice,  which,  in  civil 
actions  at  least,  under  certain  circumstances,  permits  proof  of 
what  a  witness  stated  at  a  previous  trial  between  the  same  par- 
ties and  upon  the  same  issues,  is  conceded. 
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In  16  Cyc.  1088,  the  nile  is  stated  thus:  "The  court  must  be 
satisfied  (1)  That  the  party  against  whom  the  evidence  is  of- 
fered, or  his  privy,  was  a  party  on  the  former  trial;  (2)  That 
the  issue  is  substantially  the  same  in  the  two  cases;  (3)  That 
the  witness  who  proposes  to  testify  to  the  former  evidence  is 
able  to  state  it  with  satisfactory  correctness;  and  (4)  That  a 
sufficient  reason  is  shown  why  iho  original  witness  is  not  pro- 
duced. The  first  three  of  these  conditions  render  the  reported 
endence  relevant;  the  fourth  is  necessary  to  justify  the  court 
in  receiving  it." 

In  the  same  work,  at  pages  1095-6,  after  declaring  that  such 
testimony  is  substitutionary,  it  is  said:  "The  court  will  there- 
fore insist  upon  being  satisfied,  not  only  that  the  situation  of 
the  case  promises  some  advantage  from  its  use,  but  also  that  a 
sufficient  reason  be  shown  why  the  original  witness  is  not  pro- 
duced; and  that  it  is  impossible,  fairly  speaking,  for  the  person 
offering  the  evidence  to  produce  the  living  witness  or  to  take  his 
deposition."  In  n.  24,  on  the  quantum  of  proof  necessary,  it  is 
declared,  that  "inasmuch  as  this  species  of  testimony  is  ad- 
mitted as  a  sort  of  judicial  necessity,  the  proof  of  the  facts 
which  constitute  the  necessity  for  the  departure  from  general 
niles  ought  to  be  clearly  established  before  the  testimony  is  ad- 
mitted— as  that  the  witness  is  dead,  that  diligent  inquiry  has 
been  made  for  him  where  it  is  most  likely  he  would  be  found,  or 
that  the  defendant  has  caused  his  absence.  The  proof  on  this 
subject  should  be  complete  and  satisfactory,  as  the  question  of 
the  sufficiency  of  this  proof  would  necessarily  be  confined  largely 
to  the  discretion  of  the  judge,  and  not  be  revisable  on  appeal 
when  properly  exercised."  Citing  Sullivan  v.  State  6  Tex.  App. 
319,  32  Am.  St.  Rep.  580. 

Illustrations  of  what  constitutes  due  diligence  in  such  cases 
are  given  at  page  1098,  n.  32.  "To  ascertain  by  writing  to  the 
postmaster  of  a  certain  town  in  a  distant  state  that  a  fonner 
witness  is  not  in  the  postmaster's  town,  but  in  another  town  of 
the  postmaster's  state  (the  Texas  case,  supra),  or  to  show  that 


Digitized  by 


Google 


380    Wise  Terminal  Co.  v.  McCoRMicK,  107' Va.   37G. 

Opinion. 

the  witness  is  reputed  to  be  out  of  the  state  (Baldwin  v.  St. 
Louis  (Sec.  R.  Co.,  68  Iowa  37,  25  IST.  W.  918),  or  for  an  officer 
charged  with  the  service  of  a  subpoena  to  report  that  he  has 
made  diligent  search  for  a  witness  at  the  supposed  residence, 
and  been  informed  by  persons  unknown  to  him  that  they  had 
heard  that  the  witness  was  dead  (Augusta  &c,  R.  Co.  v.  Ran- 
dall, 85  Ga.  297,  11  S.  E.  706),  have  been  held  under  the  facts 
of  these  particular  cases,  not  to  be  sufficient.  Alleged  absence 
•from  the  jurisdiction  must  be  established  by  the  testimony  of 
bome  one  who  knows  the  fact,  or  can  testify  to  circumstances 
within  his  knowledge  which  will  justify  the  inference  of  such 
fact.  Baldwin  v.  St.  Louis  &c.  R.  Co.,  68  Iowa,  37,  25  X.  W. 
918 ;  Reynolds  v.  Fitzpatrick,  28  Mont.  ^  170,  72  Pac.  510. 
Statements  by  persons  with  peculiar  means  of  knowledge  may, 
together  with  lack  of  further  opportunity  for  inquiry,  suffice  to 
admit  the  evidence.  Thus,  in  ease  of  an  attesting  witness,  the 
reply  of  his  parents,  that  he  was  in  America  was  considered  by 
Mr.  Justice  Erie  as  ^reasonable  evidence  that  the  witness  is  out 
of  the  jurisdiction  of  the  court.'  Austin  v.  Rumsey,  2  C.  &  K. 
736.  The  mere  fact  that  a  party  who  could  have  summoned  a 
witness  has  preferred  to  rely  on  his  promise  to  attend  volun- 
tarily, is  no  reason  for  admitting  the  witness's  former  evidence. 
Provo  City  v.  Shurtliff,  4  Utah  15,  5  Pac.  302.  The  action  of 
the  court  in  deciding  what  search  is  sufficient  will  not  be  revised 
in  the  absence  of  evidence  of  gross  abuse  of  discretion.  Vauban 
V.  State,  58  Ark.  353,  371,  24  S.  W.  885 ;  CUnton  v.  Estes,  20 
A.rk.  216.'' 

In  further  discussion  of  the  subject  in  the  text,  it  is  ob- 
served :  ^The  more  modem  tendency  is  not  only  to  require  that 
the  absence  offered  as  a  basis  for  admitting  the  former  evidence 
should  be  permanent,  but  to  require  further  that  the  party  offer- 
ing the  evidence  should  show,  to  the  satisfaction  of  the  court, 
that  he  could  not,  by  the  use  of  reasonable  diligence,  have  pro- 
cured the  deposition  of  the  absent  witness.  Mere  absence  from 
the  jurisdiction  at  the  time  of  trial  is  a  disability  by  no  means 
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equivalent  to  death,  without  aflSrmative  evidence  that  a  fruit- 
less search  has  been  conducted  in  good  faith  and  with  due  dili- 
gence, and  that,  from  ignorance  of  the  witness'  whereabouts  or 
other  reason,  his  deposition  could  not  have  been  given.'' 

The  Virginia  statute  (Va.  Code,  1904,  sec.  3365),  provides 
that  in  a  civil  case  at  law  a  deposition  taken  on  proper  notice 
may  be  read,  if,  when  offered,  the  witness  be  dead,  or  out  of  the 
state.  But  it  has  been  held  that  hearsay  evidence,  that  the 
deponent  has  left  the  country  and  has  not  returned,  is  not  sufE-- 
cient  to  authorize  the  reading  of  his  deposition.  Collins  v. 
Lowry,  2  Wash.  75,  (2nd  ed.  97).  See  also  Powell  v.  Manson, 
22  Gratt.  176,  187,  and  cases  cited. 

Campbell  resided  at  Pulaski,  Virginia,  and  the  foundation 
laid  for  admitting  his  former  testimony  was  the  statement  of 
the  sheriff  of  Wise  county  that  he  sought  him  at  Blackwood, 
and  heard  that  he  had  left.  The  defendant  in  error  also  testi- 
fied that,  in  response  to  his  inquiries,  he  learned  that  Campbell 
had  left  Blackwood,  and  he  believes  he  heard  that  he  had  gone 
to  Knoxville.  He  says  that  at  Norton  a  young  man  from  Pu- 
laski told  him  he  did  not  think  Campbell  was  at  home.  He 
likewise  made  inquiry  of  a  man  at  Toms  Creek,  who  said  that 
if  Campbell  was  at  Pulaski,  he  did  not  know  it,  but  that  he 
had  been  absent  from  that  place  for  several  weeks,  perhaps  for 
one  or  two  months.  Witness  admitted  that  he  had  neither 
written  to  Pulaski  concerning  Campbell's  whereabouts,  nor 
otherwise  inquired  for  him  at  his  home.  It  is  true  a  subpoena 
directed  to  the  sheriff  of  Wise  county,  was  returned  "not 
found,"  but,  manifestly,  the  return  of  an  officer  of  a  bailiwick 
other  than  that  in  which  the  witness  usually  resides,  affords  but 
scant  evidence  of  the  fact  that  he  is  beyond  the  process  of  the 
court. 

The  preliminary  evidence  relied  on  in  this  instance  is  ob- 
viously insufficient  to  have  warranted  the  introduction  of  Camp- 
bell's testimony  at  the  first  trial. 

Errors  are  assigned  to  the  action  of  the  court  in  giving  and 
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refusing  certain  prayers,  but  they  are  dependent  on  evidence, 
and  as  we  cannot  anticipate  that  the  precise  questions  involved 
will  likely  arise  at  the  next  trial,  it  is  unnecessary  to  notice 
these  exceptions. 

For  the  error  of  the  trial  court  in  the  particular  indicated, 
we  are  of  opinion  to  reverse  the  judgment  complained  of,  to 
set  aside  the  verdict  of  the  jury,  and  remand  the  case  for  a 
new  trial. 

Reversed. 
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RICDMONd. 

Bkown   v.   Gibson's   Executor. 
November  21,   1907. 
Abfeent,  Cardwell,  J. 

1.  Wills — Construction — MeauitKj   of   Words   Used. — Wlicre    the   language 

of  a  will,  tak'pn  as  a  whole,  is  clear  and  unambiguous,  the  safest 
mode  of  construction  is  to  adhere  to  the  words  of  the  will.  The 
true  inquiry  is.  not  what  the  testator  intended  to  express,  but  what 
the  words  used  do  express. 

2.  Wills — Construction — Case     in     Judy  men  t — Ixclease    of    debt — Ler/ade 

not  Ivdehtcd. — A  testatrix,  by  a  codicil  to  her  will,  says:  I  dir*»ct 
that  any  note  or  notes,  bond  or  bonds,  or  other  evidences  of  indebted- 
ness w^hicli  may  remain  unpaid  at  the  date  of  my  death  from  the 
following  named  individuals,  viz.:  A,  B,  X,  Y  and  Z,  my  executor 
shall  ca-.icel  and  surrender  all  ^uch  obligations  to  the  obligors  in 
full  satisfaction  and  payment  thereof.  At  the  time  of  her  de.itli, 
the  testatrix  held  the  pecuniary  obligations  of  all  the  persons 
named,  for  money  loaned,  except  Z,  her  second  cousin,  who  was  the 
only  one  of  them  in  any  way  related  to  her.  At  that  time,  Z  was 
indebted  to  L  for  borrowed  money,  in  the  sum  of  $7,000,  evidenced 
by  bonds  not  then  due,  which  were  never  owned  by  the  testatrix 
and  had  never  been  her  property.  Z  claimed  that  it  was  the  du*y 
of  the  executor  to  purchase  these  bonds  and  cancel  and  surrender 
them  to  her,  for  in  this  way  only  could  she  be  benefited  by  the  will. 
Held:  Such  was  not  the  duty  of  the  executor.  The  testatrix  intendrd 
to  forgive  debts  due  to  her  at  the  date  of  her  death.  They  mi;ziit 
be  incurred  after  the  date  of  the  will,  but  must  be  debts  due  to  lier 
and  not  to  others.  The  words  "cancel"  and  "surrender"  in  the 
connection  in  which  they  are  used,  would  be  inapplicable  to  debts 
due  by  Z  to  a  third  person. 

Appeal  from  a  dccroc  of  ihv  Circuit  C<mrt  of  Au^ista  county. 
The  bill  in  this  case  was  filed  by  the  executor  of  E.  V.  Gibson, 
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asking  a  construction  of  her  will  and  the  aid  and  advice  of  the 
court  in  the  administration  of  her  estate.  Margaret  Gibson 
Brown  was  one  of  the  defendants  in  the  cause,  and  from  a  de- 
cree adverse  to  her  interest   she  appeals. 

Affirmed, 

The  opinion  states  the  case. 

-1.  C  Braxton  and  Taylor-  McCoy,  for  the  appellant. 

Kerr  &  Kerr,  for  the  appellee. 

IlAirRisoN,  J.,  delivered  the  opinion  of  the  court. 

This  appeal  involves  an  interpretation  of  the  second  clause 
of  the  codicil  to  the  will  of  ^[iss  E.  \^.  Gibson,  deceased,  which 
reads  as  follows: 

"And  I  do  also  herebv  revoke  the  devises  and  bequests  con- 
tained in  the  fourth  clause  of  my  said  will,  and  desire  to  com- 
pletely cancel  and  annul  1  all  the  provisions  of  said  fourth  clause 
of  my  said  will;  and  in  lieu  thereof,  I  direct  that  any  note  or 
notes,  bond  or  bonds,  or  other  evidences  of  indebtedness,  which 
may  remain  unpaid  at  the  date  of  my  death,  from  the  following 
named  individuals,  viz. :  Joseph  M.  Hogshead,  X.  D.  McCor- 
mick,  Wm.  C.  McTvemy,  George  W.  eTenkins,  John  A.  Frenger, 
George  W.  Dice,  Fanny  Dice,  AVm.  II.  Cochran,  Charles  D. 
Whitesell,  E.  P.  McPheeters,  II.  J.  Williams  and  Margaret 
Gibson  Brown,  my  executor  shall  cancel  and  surrender  all  such 
obligations  to  the  obligors  in  full  satisfaction  and  payment 
thereof." 

This  codicil,  as  shown  on  its  face,  was  in  lieu  of  the  fourth 
clause  of  the  testatrix's  will,  which  was  in  these  words:  "I 
direct  that  all  notes,  bonds  or  other  evidences  of  indebtedness 
now  due  to  me  from  any  source  whatsoever,  and  which  may  re- 
main unpaid  at  the  date  of  my  death,  either  as  to  princij^al  or 
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interest,  my  executor  hereinafter  named  shall  cancel  and  sur- 
render to  the  obligors  in  full  satisfaction  and  payment  thereof.'^ 

It  appears  from  the  record  that  the  testatrix,  at  the  time  of 
her  death,  held  the  obligations  of  all  the  persons  named  in  the 
codicil,  except  the  appellant,  Margaret  Gibson  Brown,  who 
was  in  no  way  indebted  to  her;  and  that  all  of  such  persons, 
except  the  appellant,  who  was  a  second  cousin,^  were  in  no  way 
related  to  the  testatrix,  but  were  merely  borrowers  of  her  money. 
It  further  appears  that,  at  the  time  of  the  death  of  the  testatrix, 
the  appellant  was  indebted  to  Washington  and  Lee  University 
in  the  principal  sum  of  $7,250,  which  was  secured  on  her  farm 
near  Salem,  Va.,  and  had  been  so  indebted  for  several  years 
prior  to  that  date. 

The  contention  of  the  appellant  is  that,  by  the  terms  of  the 
codicil  in  question,  it  is  the  duty  of  the  executor,  not  only  to 
cancel  and  surrender  such  obligations  of  the  parties  named 
therein  as  belonged  to  the  testatrix,  but  to  acquire  out  of  the 
moneys  of  her  estate  all  the  evidences  of  indebtedness  of  all  of 
the  parties  named  in  the  codicil,  whether  belonging  to  the  testa- 
trix or  anyone  else,  and  after  acquiring  such  obligations,  to 
then  cancel  and  surrender  them  to  the  obligors  therein;  and 
that  it  is,  therefore,  the  duty  of  the  executor  to  acquire  the  out- 
standing obligations  mentioned  of  the  appellant  to  Washington 
and  Lee  University,  and  to  cancel  and  deliver  the  same  to  her ; 
it  being  insisted  that,  unless  the  testatrix  intended  to  make  the 
appellant  the  beneficiary  of  her  bounty,  the  mention  of  her 
name  in  the  codicil  was  meaningless  and  useless. 

It  appears  that  the  testatrix  did  not,  in  her  lifetime,  acquire 
or  hold  as  part  of  her  estate  the  obligations  due  from  the  ap- 
pellant to  Washington  and  Lee  University.  Indeed,  those  obli- 
gations were  not  then  due,  and  are  not  now  due,  and,  therefore, 
cannot  be  acquired,  cancelled  and  surrendered  by  the  executor 
to  the  appellant,  except  by  and  with  the  consent  of  Washington 
and  Lee  University,  and  of  any  such  consent  there  is  no  intima- 
tion of  record. 
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The  fourth  clause  of  the  will  is  very  broad,  and  involved  the 
cancellatiou    and    surrender    by    her  executor,  to  the    obligors 
therein,  of  all  notes,  bonds,  or  other  evidences  of  debt,  belonging 
to  the  testatrix,  and  remaining  unpaid  at  the  date  of  her  death, 
from  whosoever  due.     The  codicil,  which  rep<^aled  the  fourth 
clause,  was  evidently  intended  by  the  testatrix  to  withdraw  this 
sweeping  provision  in  favor  of  all  of  her  debtors,  and  to  limit 
such  cancellation  and  surrender  of  indebtedness  to  those  objects 
of  her  bounty  sj^ecifically  named  in  the  codicil.     The  fourth 
clause  of  the  will,  in  speaking  of  the  debts  to  be  cancelled  and 
surrendered,  uses  the  language,  * 'indebtedness  now  due  to  me 
from  any  source  whatsoever,  and  which  may  remain  unpaid 
iit  my  death.''     The  codicil,  in  naming  the  debts  to  be  cancelled 
and  surrendered,  omits  the  words  **due  to  me,"  saying,  "I  direct 
that  any  note  or  notes,  bond  or  bonds,  or  other  evidences  of  in- 
debtedness which  may  remain  unpaid  at  the  date  of  my  death 
from  the  following  named  individuals,"  etc. 

It  is  contended  on  behalf  of  the  appellant  that  the  omission 
from  the  codicil  of  the  words  "due  to  me,"  which  had  Ix-en 
used  in  the  repealed  fourth  clanse,  shows  that  the  testatrix  in- 
t(^nded  to  include  in  her  benefaction,  not  merely  such  oUliga- 
tions  as  apj:>ellant  might  owe  her  at  the  time  of  her  death,  but 
all  the  indebtedness  of  appellant  to  whomsoever  it  might  ho  due. 

heading  the  first  part  of  the  codicil  al(»ne,  there  might  be 
some  ground  for  this  contention,  unreasonable  and  unusual  as 
it  seems,  bnt  when  the  codicil  relating  to  this  subject  is  read 
Jis  a  whtde,  the  ground  for  the  contention  disappears.  Tb^ 
language  of  the  codicil,  taken  as  a  whole,  is,  we  think,  clear  and 
unambiguous.  This  being  so,  it  is  always  the  safest  mode  of 
construction  to  adhere  to  the  words  of  the  instrument.  The 
true  inquiry  is,  not  what  the  testator  intended  to  express,  but 
what  the  words  used  do  express.  Woof  en  v.  Redd,  12  Gratt. 
190:  Burh>  v.  Lee,  70  Va.  386;  Waring  v.  Basher,  91  Va.  f>SO, 
21  S.  E.  464. 

By  the  terms  of  the  codicil,  the  parties  therein  named  air 
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gi^eu  specific  legacies  of  the  obligations  mentioned,  and  not 
merely  general  legacies  of  such  portions  of  the  testatrix's  estate 
as  would  equal  the  amount  of  such  obligations ;  and  the  execu- 
tor is  directed  "to  cancel  an^  surrender  all  such  obligations  to 
the  obligors  in  full  satisfaction  and  payment  thereof."     The 
language,  "my  executor  shall  cancel  and  surrender"  such  ol)li- 
gations  to  the  obligors,  seems  clearly  to  show  that  the  purpose 
of  the  testatrix  was  to  limit  the  provision  to  such  obligors  of 
the  person  named  as  were  owing  to  the  testatrix  herself  at  the 
date  of  her  death.     The  word  "surrender"  presupposes  the  pos- 
sfs-^iou  or  ownership  of  the  thing  to  be  surrendered.     The  testa- 
trix neither  possessed  nor  owned  the  Washington  and  Lee  Uni- 
versity bonds,  and  it  cannot  be  held,  with  any  reason,  that  she 
intended,  by  the  use  of  the  word  "surrender,"  to  make  a  gift 
iji  something  she  had  no  interest  in,  and  had  no  power  or  control 
over.     If  it  were  legally  possible  for  the  testatrix  to  dev^ise 
obligations  which  fonned  no  part  of  her  estate,  vet,  by  giving 
the  words  she  has  used  their  ordinary  and  common  meaning,  no 
other  conclusion  can  be  reached  but  that  it  was  her  intention 
that  her  executor  should  cancel  and  surrender  such  obligations 
to  the  parties  named  in  the  codicil  as  wore  in  the  po^sc^ssion  of 
the  testatrix  at  the  date  of  her  death,  and  constituted  part  of 
her  estate.     Not  only  does  the  word  "surrender"  imply  posses- 
sion, but  the  word  "cancel"  excludes  the  idea  of  payment,  can- 
cellation being  the  forgiving  and  obliteration  of  a  debt.     It  not 
only  is  in  no  sense  a  payment,  but  it  is  the  very  thing  that 
makes  the  payment  unnecessary  and  impossible.    Smith  v.  Yan- 
cry,  SI  Va.  88. 

It  was  clearly  contemplat(»d  by  the  testatrix  that,  not  only 
the  appellant,  but  others  named  in  the  codicil,  might  not  be  in 
debt  to  her  at  the  date  of  her  death,  for  she  directs  her  executor 
to  cancel  and  surrender  such  obligations  of  the  parties  named 
as  remained  unpaid  at  the  date  of  her  death.  She  may  also 
have  anticipated  that  new  obligations,  which  did  not  exist  at 
thf"  date  of  the  will,  might  exist,  as  part  of  her  estate,  at  the 
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date  of  her  death,  her  purpose  being  that,  if  any  such  new 
obligations  of  the  parties  named  should  come  into  existence  be- 
fore her  death,  they  should  be  cancelled  and  surrendered  like 
those  already  in  existence  were  to  be,  if  remaining  unpaid.  If^ 
however,  no  such  new  obligations  came  into  existence,  the  will 
contains  no  direction  to  her  executor  to  create  such  obligations 
by  acquisition  or  otherwise. 

It  may  be,  as  contended,  that  the  testatrix  contemplated  ac- 
quiring the  Washington  and  Lee  University  bonds,  and  that 
such  expectation  caused  her  to  name  appellant  in  the  codicil  as 
one  whose  obligation  was  to  be  cancelled  and  surrendered,  but 
the  fact  remains  that  she  did  not  carry  out  any  such  purpose. 
It  is  not  the  province  of  the  court  to  speculate  on  the  intention 
of  the  testatrix  in  opposition  to  her  plain  and  unambiguous 
language.  Such  a  course  would  only  be  productive  of  endless 
uncertainty  and  confusion. 

For  these  reasons,  the  decree  of  the  circuit  court  must  bcv 
affirmed. 

Afftrmed. 
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RIcDttONl 

Bowling^  Spotts  &  Company  v.  Davidson  and  Others. 
November  21,  1907. 

1.  Tbust   Deeds — Inconsistent    Reservations — Fraud   Per   Se. — ^A    general 

deed  to  secure  creditors  is  not  fraudulent  per  se,  because  of  the 
fact  that  the  trustee  is  permitted  to  continue  the  business  for  six 
months  and  to  extend  the  time  for  another  six  months,  if  it  is 
demonstrated  to  be  to  the  advantage  of  the  creditors  secured,  but 
provides  for  a  sale  at  any  time,  upon  request  of  creditors  holding 
as  much  as  $2,0CM)  of  the  debts  secured,  or  at  any  time  the  trustee 
deems  it  wise  or  is  requesfted  in  writing  by  the  grantor  to  sell. 
Whether  or  not  a  deed  is  fraudulent  per  se  is  a  question  to  be 
determined  by  the  Court  from  an  inspection  of  the  deed. 

2.  Tbust  Deeds — Inconsistent  Reservations — Accelerating  Date  of  Sale — 

Fraud  Per  8e. — While  a  deed  which  reserves  to  the  grantor  powers 
inconsistent  with  the  avowed  object  of  the  deed,  is  fraudulent  per  se, 
a  provision  in  a  deed  for  the  benefit  of  creditors  of  a  grantor 
which  authorizes  a  sale  of  the  trust  subject  at  an  earlier  date  than 
that  fixed  by  the  deed,  if  desired  by  the  grantor,  is  not  repugnant 
to  and  incoiisi stent  with  the  avowed  object  and  purpose  of  the  deed 
so  a«  to  render  it  invalid. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Bath  county. 
Decree  for  defendants.     Complainants  appeal. 

Affirmed. 
The  opinion  states  the  case. 

J.  M.  Perry,  for  the  appellant. 

Greerdee  D.  Letcher,  for  the  appellee. 
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Whittle^  J.,  delivered  the  opinion  of  the  court. 

This  appeal  is  from  a  decree  of  the  Circuit  Court  of  Bath 
county,  whereby  it  was  adjudged  that  a  deed  of  trust  executed* 
by  the  appellee,  J.  Graham  Davidson,  for  the  benefit  of  credi- 
tors, was  not  fraudulent  per  se  and  void. 

The  de^d  is  admittedly  free  from  the  imputation  of  fraud 
in  fact,  and  its  provisions  are  characterized  by  commendable 
fairness  to  all  parties  concerned.  It  includes  all  the  grantor's 
assets,  and  secures  all  his  creditors  ratably,  and  contains  no 
clause  releasing  the  debtor  from  such  portions  of  his  indebted- 
ness as  may  remain  undischarged  by  the  trust  fund.  The  ad- 
ministration of  the  trust  is  confided  to  a  former  clerk  of  the 
grantor,  a  man  of  exemplary  character  and  thoroughly  familiar 
with  the  business.  It  also  appears  that  the  grantor's  mother^ 
his  largest  creditor,  has  agreed  to  surrender  all  benefit  under 
the  deed  to  such  of  the  creditors  as  may  accept  its  terms.  The 
fairness  of  the  arrangement  is,  morever,  attested  by  the  circum- 
stance that,  out  of  fifty  odd  creditors  secured  by  the  deed,  the 
appellant  alone  challenges  the  correctness  of  the  decree.  The 
intention  and  acts  of  the  grantor  give  a  deed  its  character,  and 
it  is  apparent  that  it  was  the  purpose  of  the  appellee,  who  was 
engaged  in  the  mercantile  business  and  failed,  to  avoid  bank- 
ruptcy by  making  a  full  and  fair  surrender  of  all  his  assets  for 
the  benefit  of  creditors. 

Though  it  is  true,  that  whether  or  not  a  deed  is  fraudulent 
as  a  matter  of  law  (that  is  to  say,  whether  it  contains  some 
stipulation  irreconcilable  with  an  honest  purpose),  is  a  question 
to  be  determined  by  the  court  from  an  inspection  of  the  instru- 
ment itself,  it  is  but  just  to  the  grantor  that  the  foregoing  state- 
ment of  undisputed  facts  be  made  matter  of  record. 

The  deed  empowers  the  trustee,  should  he  deem  it  to  the 
interest  of  the  creditors,  to  continue  the  business  for  six  months 
from  its  date,  "and  if,  at  the  end  of  that  time,  the  indebtedness 
is  not  paid,  and  it  is  demonstrated  that  a  continuance  of  the 
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oixjratioii  of  the  business  will  be  to  the  advantage  of  the  credi- 
tors, the  said  trustee  may  continue  to  operate  the  business  for 
six  months  longer;  but  at  any  time  he  shall  be  requested  in 
writing  by  any  two  or  more  of  the  creditors,  holding  in  the 
aggregate  over  $2,000  of  the  debt,  the  said  trustee  shall  forth- 
with proceed  to  close  up  the  business  with  the  most  practicable 
dispatch,  and  at  any  time  that  the  trustee  deems  it  wise,  or  is 
requested  so  to  do  in  writing  by  J.  Graham  Davidson,  he  will 
proceed  to  close  up  the  business,  *  *  ^  selling  the  remainder  of 
the  property,  *  *  *  as  authorized  in  this  deed.  After  the  ex- 
l)iration  of  twelve  months  after  the  date  hereof,  the  trustee 
may,  if  he  deem  it  best  for  the  creditors,  continue  the  business 
for  twelve  months  longer,  or  less,  if  requested  in  writing  by  J. 
Graham  Davidson  and  creditors  holding  a  majority  in  amount 
of  the  debts  secured  by  this  deed." 

There  is  striking  similarity  between  this  instrument  and  the 
deed,  the  validity  of  which  -was  sustained  in  Hurst  v.  Leckie, 
97  Va.  550,  34  S.  E.  464,  75  Am.  St.  Rep.  798.  But  it  is  con- 
tended that  the  diflFerentiating  features  of  the  two  deeds,  and 
the  vitiating  feature  of  this  deed,  are  to  be  found  in  the  stipula- 
tion contained  in  the  latter,  reserving  to  the  grantor  power  at 
any  time  to  require  the  trustee  to  foreclose. 

The  law  has  been  settled  in  this  state,  from  the  time  of  the 
decision  in  Lang  v.  Lee,  3  Rand.  410,  that  a  deed  which  ^Pre- 
serves to  the  grantor  power  inconsistent  with  the  avowed  object 
for  which  the  deed  is  made,"  is  per  se  fraudulent.  This  prin- 
ciple, in  varying  form,  has  repeatedly  received  the  sanction  of 
this  court;  but  no  case  has  been  cited,  and  we  know  of  none, 
where  a  deed  has  been  condemned  as  fraudulent  which  reserves 
to  the  grantor  the  power  to  require  the  trustee,  at  any  time,  to 
foreclose  the  deed.  Surely,  a  reservation,  the  exercise  of  which 
must  result  in  an  immediate  sale  of  the  trust  subject  and  appli- 
cation of  the  avails  to  the  paj^nent  of  debts,  cannot  be  declared 
inconsistent  with  the  objects  of  an  assigimient  for  the  benefit 
of  creditors,  or  bo  construed,  in  any  just  sense,  as  amenable  to 
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objection  on  the  ground  that  it  may  be  used  to  hinder  or  delay 
creditors. 

This  precise  question  has  been  decided  adversely  to  the  view 
of  the  appellant  in  Sipe  v.  Earman,  20  Gratt.  563,  and  there- 
fore, a  review  of  analogous  cases  would  be  unprofitable.  The 
<50urt,  in  that  case,  at  page  569,  observers:  '*Xor  is  the  pro- 
vision, which  authorizes  an  earlier  sale,  if  desired  by  the 
grantor,  repugnant  to  and  incompatible  with  the  avowed  object 
and  purposes  of  the  deed,  so  as  to  render  it  invalid  and  void." 

For  these  reasons,  we  are  of  opinion  that  the  decree  of  tho 
circuit  court  is  without  error,  and  ought  to  be  affirmed. 

Affirmed. 
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RiCbMONl 

Clixchfield  Coal  Co.  v.  Powers. 
November  21,   1907. 

1.  Specific  Performance — When  it  will  be  Decreed. — All  applications  for 

the  specific  performance  of  contracts  are  addressed  to  the  sound 
judicial  discretion  of  the  court,  regulated  by  established  principled, 
and,  to  warrant  enforcement,  the  contract  mu.st  be  clearly  af^ccr- 
tained  and  distinctly  proved,  and  must  be  reasor.iablc,  certain,  legal 
and  mutual,  and  founded  on  a  valuable,  or  at  least  meritorious 
consideration;  and  the  complainant  must  not  have  been  backward, 
but  ready,  desirous,  prompt  and  eager. 

2.  Specific   Performance — Meeting  of  Minds  on  Htibjcrt   and  Terms   of 

Contract. — Where  the  court  is  unable  from  all  the  circumstances 
of  the  case,  to  say  whether  the  minds  of  the  parties  met  upon  oil 
the  essential  particulars  of  a  contract,  or,' if  they  did,  then  cannot 
say  exactly  upon  what  substantial  terms  they  agreed,  or  trace  out 
any  particular  line  where  their  minds  met,  specific  performance  will 
be  refused. 

Appeal  from  a  decree*  of  the  Circuit   C()iii*t  of  Dickenson 
county.     Decree  for  complainant.     Defendant  appeals. 

Reversed, 

The  opinion  states  the  case. 

/.  Norment  Powell,  Ayers  &  Fulton  and  W,  II.  Rouse,  for 
the  appellant. 

A.  A,  Sheen,  for  the  appellee. 
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Keith,  P.,  delivered  the  opinion  of  the  court. 

J.  H.  Powers  filed  his  bill  in  the  circuit  court  of  Dickenson 
county,  asking  a  specific  performance  of  a  contract  alleged  to 
have  been  made  by  him  for  the  sale  of  a  certain  paicel  of  land 
to  the  Clinchfield  Coal  Company.  The  Clinchfield  Goal  Com- 
pany filed  its  answer,  denying  the  plaintiff's  equity. 

The  facts  of  the  case  are  as  follows:  One  Owens,  as  agent 
for  H.  G.  Morison,  entered  into  negotiations  with  J.  H.  Powers^ 
which  resulted  in  a  written  contract,  dated  October  14,  1905,  to 
the  following  effect :  That  Powers  and  wife,  parties  of  the  first 
part,  bargained  and  sold  to  H.  G.  Morison,  and  covenanted  to 
convey  by  deed  of  general  warranty,  and  free  from  all  encum- 
brances and  clouds  upno  the  title,  to  the  party  of  the  second  part 
"  the  following  tract  or  parcel  of  land  situated,  lying  and  being 
in  the  county  of  Dickenson,  state  of  Virginia,  on  the  waters  of 
Frying  Pan  Creek,  adjoining  the  lands  of  Clinchfield  Coal 
Company,  J.  P.  Sutherland,  S.  D.  Sutherland,  and  others,  and 
bounded  as  follows :  All  coal  heretofore  sold  and  conveyed  are 
excepted  from  this  contract,  and  all  poplar  trees  branded  are 
excepted  from  this  contract ;  containing  500  acres,  more  or  less» 
the  acreage  to  be  determined  by  actual  survey,  and  being  the 
same  acquired  by  the  parties  of  the  first  part  by  deed  from 
Henry  Sutherland. 

*^The  terms  of  this  sale  are  $20.00  per  acre  for  the  said  lands, 
as  the  acn^age  is  determined  by  actual  survey  hereafter  to  be 
made,  of  which  purchase  price  the  sum  of  $25.00  is  paid  cash 
in  hand,  the  receipt  of  which  is  hereby  acknowledged,  and  thu 
balance  is  to  be  paid  in  three  equal  payments,  the  first  of  which 
is  to  be  made  as  soon  as  the  title  can  be  examined,  a  survey 
made,  and  the  deed  herein  provided  for  executed  and  delivered, 
and  the  remaining  payments  to  be  made  in  six  and  twelve 
months  from  this  date. 

"In  further  consideration  of  the  sum  of  $25,  this  day  paid, 
the  receipt  of  which  is  hereinbefore  acknowledged,  it  is  agreed 
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that  the  said  party  of  the  second  part  shall  have  the  right  for 
a  jx^riod  of  sixty  days  from  this  date,  to  elect  whether  he  will 
purchase  said  land  upon  the  terms  herein  stated,  and  that  if 
the  said  party  of  the  second  part,  or  his  assigns,  does,  within 
the  said  period  of  sixty  days  from  this  date,  notify  the  said 
parties  of  the  first  part  of  his  intention  to  purchase  the  same, 
then  the  said  parties  of  the  first  part  shall  be  bound  to  convey, 
and  the  said  party  of  the  second  part  or  his  assigns  shall  be 
bound  to  pay  for  and  accept  said  land,  upon  the  terms  herein- 
before stated.^'  The  remainder  of  this  contract  is  omitted,  as 
not  being  material  to  the  decision  of  the  question  before  us. 

On  December  11th,  and  within  the  sixty  days,  the  Clinchfield 
Coal  Company,  through  W.  H.  Eouse,  its  attorney,  sent  the 
following  notice  to  Powers : 

"You  are  hereby  notified  that  it  is  the  intention  of  the  Clinch- 
field  Coal  Company  to  take  and  pay  for  that  certain  tract 
of  land  lying  in  Dickenson  county,  Virginia,  on  the  waters  of 
Frying  Pan  Creek,  adjoining  the  lands  of  the  Clinchfield  Coal 
Company,  J.  P.  Sutherland,  S.  D.  Sutherland,  and  others,  con- 
taining 500  acres,  more  or  less,  in  accordance  with  the  terms 
and  provisions  of  a  contract  executed  by  you  on  the  14th  day  of 
October,  1905,  to  H.  G.  Morison,  and  by  said  Morison  assigned 
to  the  said  company.     This  11th  day  of  December,  1905. 

"CLINCHFIELD  COAL  CO., 

"By  W.  H.  Rouse,  Attorney^ 

On  the  10th  of  July,  1906,  Powers  and  wife  tendered  to  the 
Clinchfield  Coal  Company  a  deed  in  execution  of  their  contract, 
as  understood  by  them,  but  it  appearing  that,  by  this  deed,  the 
grantors  did  not  convey  the  whole  of  that  certain  tract  of  land 
lying  in  Dickenson  county,  as  described  in  the  contract,  but 
only  the  western  portion  thereof,  containing  411  acres,  reserving 
to  themselves  something  more  than  200  acres  of  the  tract,  upon 
which  were  the  improvements  and  level  land,  constituting  the 
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most  valuable  and  desirable  portions,  the  Clinchfield  Coal  Com- 
pany refused  to  accept  the  deed;  and  thereupon  this  suit  was 
instituted. 

Owens,  who  conducted  the  negotiations  with  Powers,  was 
in  no  sense  *a  general  agent,  either  of  Morison  or  of  the  Clinch- 
field  Coa]  Company.  His  authority  was  limited  to  procuring 
an  option  upon  certain  property.  The  option  contract  of 
October  14,  1905,  is,  upon  its  face,  a  covenant  to  convey,  should 
its  terms  be  thereafter  accepted,  a  ^'tract  or  parcel  of  land, 
situate,  lying  and  being  in  the  county  of  Dickenson,  state  of 
Virginia,  on  the  waters  of  Frying  Pan  Creek,  adjoining  the 
lands  of  Clinchfield  Coal  Company,  J.  P.  Sutherland,  S.  D. 
Sutherland,  and  others,  *  *  *  containing  500  acres,  more  or 
less,  the  acreage  to  be  determined  by  actual  survey,  and  being 
the  same  acquired  by  the  parties  of  the  first  part  by  de«d  from 
Henry  Sutherland."  The  written  acceptance  conformed  to  this 
offer  in  ipsissimts  verbis,  Owens  had  no  authority,  as  agent, 
to  bind  Morison  or  the  Clinchfield  Coal  Company  by  any  verbal 
agreement  or  understanding  not  embodied  in  the  paper  of 
October  14,  1905;  nor  does  he,  in  his  evidence,  claim  that 
Morison  or  the  company  knew  before  the  papers  were  signed 
that  Powers  did  not  intend  to  sell  and  convey  the  entire  tract, 
except  so  far  as  that  information  may  be  inferred  from  his 
letter  to  Morison,  to  which  wc  will  presently  advert. 

Q,  21.  "Then,  in  your  letter  to  Morison  you  did  tell  him 
that  Powers  did  not  want  to  sell  all  of  his  tract  of  land,  but 
would  sell  a  part,  and  asked  him  (Morison)  what  you  should  do 
about  taking  the  contract  ?    Is  this  correct  ?" 

A.  "My  letter  to  Mr.  Morison,  I  believe,  explained  to  him. 
I  don't  think  I  explained  to  him  the  part  he  wanted  to  sell,  but 
that  he  would  sell  500  acres,  more  or  less.  I  don't  think  I  ex 
plained  to  him  the  part  that  he  wanted  to  sell  or  how  the  lines 
was  to  be  run." 

Morison,  in  his  deposition,  says:  "I  had  absolutely  no  in- 
formation from  any  one  that  the  contract  covered  less  than  the 
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entire  boundary  owned  by  James  II.  Powers."  And,  upon 
being  asked,  *'When  and  how  did  you  first  hear  of  such  a  claim 
as  is  referred  to  in  the  last  question?''  he  answered:  "Some 
time  about  the  first  of  January,  1906,  while  at  Clintwood,  Mr. 
L.  T).  R.  Owens,  in  a  conversation,  gave  me  to  understand  that 
James  11.  Po^yers  was  intending  to  or  had  withheld  a  valuable 
part  of  his  tract  of  land  on  Frying  Pan,  situated  around  his 
house,  and  taking  in  the  forks  of  the  creek." 
The  letters  referred  to  are  as  follows : 

^*Bee,  Ya.,  October  6,  1905. 
'7/.  G.  Morison,  Esq.,  Bristol,  Va.-Tenn. : 

''My  Deak  SlRj — I  have  been  to  see  Mr.  J.  II.  Powers,  and 
have  his  promise  for  a  contract  for  about  500  acres  of  his  land, 
crossing  the  creek  just  above  his  house,  and  running  to  the  top 
of  the  ridge  on  east  side  of  Frying  Pan,  connecting  with  S.  D. 
Sutherland  tract,  at  the  mouth  of  Spruce  Pine  Branch.  He 
now  is  willing  to  take  $20.00  per  acre.  This  land  has  very 
good  cull  ]X)plar,  and  lots  of  nice  oak.    Advise  me  at  once. 

**  Yours  very  truly, 

*^L.  D.  R  Owens/' 

To  this  letter  Morison  replied  October  10,  1905 : 

'*Deae  Sir, — I  beg  to  acknowledge  receipt  of  your  letter,  ad- 
vising that  Mr.  J.  H.  Powers  is  willing  to  trade  his  land.  Please 
take  a  contract  upon  the  five  hundred  acres  as  indicated  in 
your  letter,  and  then,  if  at  all  possible,  obtain  a  contract  from 
him  upfm  the  remainder  of  his  land,  allowing  him  to  fann  and 
use  it  during  his  lifetime  at  the  best  figure  you  can  get,  which 
I  presume  will  be  more  than  $20.00  per  acre.  Please  close  this 
matter  just  as  quickly  as  you  can,  and  advise  Mr.  Rouse.  I 
think  you  have  done  exactly  right  in  keeping  this  matter  so 
well  before  you." 

The  pleadings  do  not  make  a  case  for  the  reformation  of  a 
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contract  upou  the  gi'ound  of  fraud,  accident  or  mistake.  There 
is,  it  is  true,  an  allegation  that,  by  mutual  mistake,  the  land 
embraced  in  the  option  contract  is  described  as  adjoining  the 
lands  of  J.  P.  Sutherland,  when  such,  as  it  seems,  is  not  the 
fact ;  but  this  is  immaterial  to  the  issue  before  us.  The  bill  is 
filed  to  compel  the  specific  performance  of  a  contract  in  writing, 
clear  and  explicit  in  its  terms,  which  the  defendant  avers  in  its 
answer,  it  is  willing  and  ready  to  [)erform  in  accordance  with 
its  obvious  meaning,  but  which  the  plaintiff  asks  may  be  inter- 
preted by  the  interpolation  of  the  verbal  understanding  between 
the  complainant  and  the  agent  of  the  defendant,  with  whom  he 
contracted,  whose  authority  was  limited  to  the  procuring  of  an 
option,  and  who  had  no  inherent  power  to  bind  his  principal  by 
any  understanding,  representation  or  agreement  not  embodied 
in  the  written  option  contract,  of  which  verbal  representations 
the  other  parties  to  the  contract  had  no  notice  except  such  as 
might  be  derived  from  the  correspondence  heretofore  given  be- 
tween Owens  and  Mori  son,  which  leaves  the  subject  in  the  same 
obscurity  in  which  it  was  found,  for  in  it  Morison  instructs 
Owens  to  obtain  an  option  upon  the  whole  tract  if  possible,  and 
the  contract  actually  eiitered  into  in  obedience  to  this  letter  of 
instruction  embraces  the  entire  tract.  The  law,  in  such  a  case, 
seems  to  be  plain. 

"All  applications  to  the  court  to  compel  specific  performances 
are  addressed  to  the  discretion  of  the  court — a  sound  judicial 
discretion,  regulated  by  the  established  principles  of  the  court — 
and  the  contract  must  not  only  be  distinctly  proved,  but  it  must 
be  clearly  and  distinctly  ascertained ;  it  must  be  reasonable,  cer- 
tain, legal,  mutual;  upon  valuable,  or,  at  least,  meritorious 
consideration,  and  the  party  seeking  specific  performance  must 
not  have  been  backward,  but  ready,  desirous,  prompt  and  eag(»r." 
Dunsmore  v.  Lyle,  87  Va.  393,  12  S.  E.  610. 

This  case  is  well  within  the  principle  of  BlancJiard  v.  Rail- 
road Company^  31  Mich.  443,  18  Am.  Rep.  142,  in  which  it 
is  said:    "Where  the  court  is  unable,  from  all  the  circumstances 
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of  the  case,  to  say  whether  the  minds  of  the  parties  met  upon  all 
the  essential  particulars,  or  if  they  did,  they  cannot  say  exactly 
upon  what  substantial  terms  they  agreed,  or  trace  out  any  prac- 
tical line  where  their  minds  met,  specific  performance  will  be 
refused." 

For  these  reasons,  the  decree  of  the  circuit  court  must  be 
reversed;  and  this  court,  entering  such  decree  as  the  circuit 
court  ought  to  have  entered,  dismisses  the  bill  of  complainant. 

Reversed. 
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RicbnoNl 

CUAMER  AND   OtIIERS    V.    SeNGER  AND   TuMER. 
November  21,   1907. 

1.  VoLUNTAKY  CONVEYANCES — Deed  to  Wife — Consideration  paid  by  Hus- 
band— Case  in  Judgment. — ^The  evidence  in  this  case  esftablishes  the 
fact  that  the  only  consideration  for  the  deed  to  a  wife  was  a  debt 
due  by  the  grantor's  ancestor  to  her  husband.  The  deed,  therefore^ 
was,  in  effect,  a  gift  of  the  land  from  her  husband,  and  as  such  was 
voluntary  and  void  as  against  his  then  existing  creditors. 

2.V0LUNTABY  CJoNVEYANCEs — Void  OS  to  Existing  Creditors  of  Grantor-^ 
When  Debt  Contracted — Case  in  Judgment. — ^The  evidence  further 
establishes  the  fact  that  the  complainant's  debt  was  contracted  long 
before  the  date  of  the  voluntary  settlement  on  his  wife.  The  debt 
grew  out  of  a  contract  made  three  years  before  the  date  of  the  deed^ 
under  which  contract  the  husband  received  money  from  the  com- 
plainants fraudulently  and  wrongfully,  which  they  had  the  right 
to  demand  and  recover  of  him.  It  is  immaterial  that  the  adjust- 
ment of  the  account  between  the  parties  was  not  made  till  after 
the  date  of  the  deed.  That  would  not  change  the  fact  that  the 
husband  was  the  debtor  of  the  complainants  prior  to  that  time. 
The  grantor  being  thus  indebted  at  the  time  of  the  voluntary  con- 
veyance to  his  wife,  the  land  conveyed  is  liable  for  the  debt. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Augusta  county* 
Decree  for  the  complainants.     Defendants  appeal. 

Affirmed. 
The  opinion  states  the  case. 

Pafrich  cO  Gordon,  for  the  appellants. 

F.  B,  Kmnody  and  TF.  //.  Landrs,  for  the  appellees. 
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Cardwell^  J.,  delivered  the  opinion  of  the  court. 

Emanual  Hise,  on  the  17th  day  of  March,  1891,  in  writing 
under  seal,  agreed  to  give  to  his  daughter,  Lucinda  Catherine 
Cramer,  wife  of  Ambrose  Cramer,  ten  acres  of  land,  situated  in 
the  county  of  Augusta,  adjacent  to  other  lands  owned  by  him, 
the  said  ten  acres  of  land  to  be  around  about  the  old  Shaffer 
mansion,  and  to  include  the  mansion  and  out-buildings. 
Emanuel  Hise  died  in  1896  without  having  carried  out  the 
said  agreement,  and  in  pursuance  thereof,  the  heirs  of  Emanuel 
Hise  executed  another  agreement,  to  the  effect  that  Ambrose 
Cramer  should  take  possession  of  certain  property  belonging  to 
the  estate  of  Emanual  Hise,  which  was  the  same  property  men- 
tioned in  his  agreement  with  Catherine  Cramer,  upon  the  terms 
and  conditions  that  he  was  to  have  the  refusal  of  the  premises 
and  boundary  of  land  at  $20.00  per  acre,  and  if  he  declined  to 
buy  at  that  price,  whenever  the  property  was  offered  for  sale, 
he  should  pay  out  of  the  proceeds  of  the  sale  thereof  any  debts 
which  he  might  hold  against  the  estate  of  Emanuel  Hise,  de- 
ceased, and  any  other  just  claims  that  he  had  paid  for  the 
estate,  and  also  the  cost  of  any  improvements  he  might  have 
made  upon  the  property  before  the  date  of  sale,  such  claims  to 
be  liens  upon  the  property  until  satisfied. 

Upon  the  reading  of  both  of  the  above  mentioned  agreements 
together,  it  is  clear  that  the  last-named  was  but  an  attempt  by 
the  heirs  at  law  of  Emanual  Hise  to  establish  a  lien  in  favor  of 
Ambrose  Cramer  for  whatever  amoimt  might  be  due  to  him 
from  Hise's  estate,  in  the  event  the  ten  acres,  including  the 
mansion  house  and  outbuildings,  was  not  conveyed  to  Catherine 
Cramer  as  was  contemplated  by  the  first-named  agreement.  The 
agreement  between  the  heirs  of  Emanual  Hise  and  Ambrose? 

Cramer  has  no  date  other  than  the day  of 

1806,  but,  bv  an  addendum  on  the  margin  thereof,  signed  by 
^*A.  Cramer,  administrator,"  bearing  date  August  5,  1896,  ix 

Vol.  cvti — 51 
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is  clear  that  the  agreement  of  the  heirs  must  have  been  executed 
prior  to  this  last-named  date. 

On  the  26th  day  of  September,  1896,  Senger  &  Tumer  made 
-a  contract  with  Ambrose  Cramer  for  the  purchase  of  certain 
timber,  the  contract  being  made  by  Cramer  as  agent  for  the 
Shenandoah  Land  and  Anthracite  Coal  Company.  This  con- 
tract ran  from  its  date  down  to  November  5,  1900,  when,  upon 
an  account  stated  between  the  parties  thereto,  Cramer  was 
found  to  be  indebted  to  Senger  &  Tumer  in  the  sum  of  $450.18, 
it  having  turned  out  that  Cramer  was  not,  in  fact,  at  any  time 
the  agent  of  the  Shenandoah  L.  &  A.  C.  Co.  for  the  sale  of  th^ 
timber  upon  its  lands.  Thereupon,  Senger  &  Turner  brought 
their  action  at  law  upon  the  account  stated  between  them  and 
"Cramer  in  the  circuit  court  of  Augusta  county,  and  recovered  a 
judgment  for  the  principal  sum  of  $250,  with  interest  thereon 
from  May  21,  1902,  and  costs. 

In  the  meantime,  to-wit:  on  the  25th  day  of  February,  1890, 
the  widow  and  heirs  of  Emanuel  Hise,  other  than  Catherine 
Cramer,  by  deed  duly  executed,  acknowledged  and  recorded, 
conveyed  the  ten  acres  of  land  before  mentioned  to  Catherine 
Cramer,  for  and  in  consideration  of  the  sum  of  $200,  to  bo 
paid  in  the  following  manner,  viz:  '"The  said  party  of  the 
second  part  (Catherine  Cramer)  holding  claims  which  are  to 
te  properly  authenticated  against  the  estate  of  Emanuel  Hise, 
deceased,  is  to  have  credit  on  the  purchase  money  in  part  pay- 
ment of  said  claims  at  the  date  of  these  presents,  in  accordance 
with  articles  of  agreement  made  and  entered  into  heretofore  by 
the  parties  of  the  first  part''  (the  widow  and  heirs  of  Emanuel 
Hise,  deceased,  other  than  Catherine  Cramer.) 

Senger  &  Tumer  having,  as  stated,  obtained  judgment  against 
Ambrose  Cramer,  in  October,  1902,  filed  their  bill  in  equity  in 
the  circuit  court  of  Augusta  county  to  subject  to  the  lien  of 
said  judgment  the  tract  of  ten  acres  of  land  which  had  been 
conveyed  as  stated  on  the  25th  day  of  February,  1S99,  by  the 
heirs  of  Emanuel  Hise,  deceased,  to  Catherine  Cramer,  on  the 
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ground  that  said  conveyance  was  made  to  hinder,  delay  and 
defraud  the  complainants  and  other  creditors  of  Ambrose 
Cramer.  In  other  words,  the  bill  charged  that,  if  any  con- 
sideration whatever  was  paid  for  the  conveyance  of  the  said  land 
to  Catherine  Cramer,  it  was  paid  by  her  husband,  Ambrose 
Cramer,  and  that  Catherine  Cramer  should  be  considered  as 
holding  the  land  in  trust  for  the  use  and  benefit  of  Ambrose 
Cramer,  etc. 

Upon  the  hearing  of  this  cause  upon  the  bill,  the  joint  and 
several  answers  of  Ambrose  Cramer  and  Catherine  Cramer,  two 
reports  of  the  commissioner  to  whom  the  cause  had  been  re- 
ferred to  take  and  state  certain  accounts,  and  the  depositions  of 
witnesses  taken  on  behalf  of  both  the  complainants  and  the  de- 
fendants returned  with  the  reports  of  the  commissioner,  the 
circuit  court,  overruling  all  exceptions  to  the  said  reports,  in 
effect  decreed  in  accordance  with  the  prayer  of  complainants' 
bill,  that  the  conveyance  of  the  ten  acres  of  land  by  the  heirs  of 
Emanuel  Hise  to  Catherine  Cramer  was  fraudulent  and  void  as 
to  the  debts  reported  in  the  cause  against  Ambrose  Cramer,  and 
further  decreed  that,  unless  the  said  debts  were,  within  sixty 
days,  paid  by  Cramer  and  wife,  or  some  one  for  them,  certain 
commissioners,  appointed  for  that  purpose,  should  proceed  to 
make  sale  of  the  real  estate  mentioned  and  described  in  the  bill 
and  proceedings  in  the  cause,  etc.  From  that  decree,  Ambrose 
Cramer  and  Catherine  Cramer,  his  wife,  obtained  this  appeal. 

The  two  questions  requiring  determination  are,  (1)  Was 
the  consideration  for  the  conveyance  of  the  land  in  controversy 
in  this  cause  to  Catherine  Cramer  paid  by  or  with  the  means 
of  Ambrose  Cramer;  and  (2)  Was  the  debt  due  from  Ambrose 
Cramer  to  appellees,  Senger  &  Tumer,  on  which  the  judgment 
sought  to  be  enforced  against  said  real  estate  was  obtained,  con- 
tracted at  the  date  of  said  conveyance  to  Catherine  Cramer  ? 

As  reported  by  Commissioner  Holt,  the  evidence  shows  that 
Emanuel  Hise  was  indebted  to  Ambrose  Cramer,  certainly  to 
the  extent  of  $183.56,  at  the  time  that  Tlise  made  the  airroement 
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to  convey  the  ten  acres  of  land  in  question  to  Catherine  Cramer, 
March  17,  1891,  while  the  agreement  to  convey  the  land  in 
controversy,  executed  by  the  heirs  of  Emanuel  Hise  to  Ambrose 
Cramer,  made  in  1896,  sets  forth  that  he  should  be  entitled  to 
buy  the  same  at  $20.00  per  acre,  or  be  paid  out  of  the  proceeds 
of  the  sale  thereof  any  debts  that  he  might  hold  against  the 
estate  of  Hise,  deceased.  This  agreement  was  witnessed  by 
Ambrose  Cramer  himself,  and  to  it  is  attached  this  memoran- 
dum :  "It  is  further  agreed  between  the  heirs  of  Emanuel  Hise 
and  A.  Cramer,  that  he  is  to  pay  rent  on  said  Hise  in  mer- 
chandise to  the  amount  of  interest  that  will  accumulate  on  my 
account  up  to  day  and  date  above  stated,  supposed  to  be  about 
$12.00  against  rent  August  5,  1896.    A.  Cramer,  Admr." 

It  thus  appears  that  A.  Cramer  had  actual  knowledge  of  this 
agreement  to  convey,  and  that  it  was  an  agreement  to  convey  to 
himself,  and  not  to  his  wife,  while  the  conveyance  from  the 
heirs  of  Emanuel  Hise  of  February  25,  1899,  of  the  property 
was  to  Catherine  Cramer;  and  this  deed  recites  that  it  is  "in 
accordance  with  articles  of  agreement  made  and  entered  into 
heretofore  by  the  parties  of  the  first  part."  It  is  also  clear 
from  the  evidence,  that  this  deed  was  made  in  accordance  with 
the  original  contract  made  between  the  heirs  of  Emanuel  Hise 
and  A.  Cramer,  and  that  Hise  was  not  indebted  to  his  daughter, 
Catherine  Cramer,  at  any  time ;  while  the  only  inference  which 
can  be  drawn  from  the  facts  proven  in  the  case,  is,  that 
Emanual  Hise  was  indebted  to  A.  Cramer,  and  that  the  heirs 
of  Hise  agreed,  in  consideration  of  the  cancellation  of  this  in- 
debtedness, to  convey  to  him  this  laud  which  belonged  to  their 
father;  and  that,  when  the  parties  in  interest  came  to  execute 
the  deed,  it  was  executed  at  A.  Cramer's  request,  not  to  himself, 
but  to  his  wife. 

From  this  state  of  facts,  no  other  conclusion  could  have  been 
reached  than  was  reached  by  the  commisioner  and  the  circuit 
court,  that  the  consideration  for  the  conveyance  to  Catherine 
Cramer  moved  from  A.  Cramer  and  not  from  herself ;  in  other 


Digitized  by 


Google 


Cramer  v,  Senger,  107  Va.  400.  405 

Opinion. 

words,  that  the  land  having  been  conveyed  to  Catherine  Cramer 
at  the  request  of  her  husband,  A.  Cramer,  it  was  nothing  more 
than  a  gift  from  him  and  void  as  to  his  creditors. 

But,  say  appellants,  at  the  time  of  the  said  conveyance,  Am- 
brose Cramer  was  indebted  to  his  wife  to  the  amount  of  $500, 
ei-idenced  by  a  bond  for  that  amount  executed  to  J.  G.  Fellers 
by  A.  Cramer,  secured  by  a  deed  of  trust,  and  assigned  by 
Fellers  to  Catherine  Cramer,  and  since  A.  Cramer  was  indebted 
to  his  wife  on  this  bond,  he  directed  •  that  the  deed  to  the  ten 
acres  of  land  be  made  to  his  wife,  and  she,  in  consideration 
therefor,  was  to  credit  on  the  Fellers  bond  the  value  of  the  land 
thus  conveyed  to  her. 

The  answer  to  this  contention  is,  that  there  is  nothing  in  the 
record  to  sustain  it.  The  assignment  of  the  Fellers  bond  to 
Catherine  Cramer  is  in  blank,  and  whatever  may  have  been 
intended  by  Cramer  and  his  wife  as  to  the  value  of  the  land 
being  credited  on  the  Fellers  bond,  the  intention  was  never  car- 
ried out.  In  fact,  there  is  nothing  in  the  record  upon  which  it 
could  be  successfully  claimed  that  there  was  any  such  intention. 
On  the  contrary,  the  deed  to  Catherine  Cramer  from  the  heirs» 
of  Emanuel  Hise  was  recorded  along  with  the  contract  between 
said  heirs  and  A.  Cramer,  in  which  it  is  specifically  stated  that 
"the  said  parties  of  the  first  part,  for  and  in  consideration  of  the 
sum  of  $200,  to  be  paid  in  manner  as  follows,  viz. :  the  said 
party  of  the  second  part  (A.  Cramer)  holding  claims  which  are 
to  be  properly  authenticated,  against  the  estate  of  Emanuel 
B^se,  deceased,  is  to  have  credit  on  the  purchase  money  in  part 
payment  of  said  claims  at  the  date  of  these  presents,  in  ac- 
cordance with  articles  of  agreement  made  and  entered  into  here- 
tofore by  the  parties  of  the  first  part,"  etc.  The  "parties  of 
the  first  part''  in  the  contract  and  in  the  deed  are  the  same 
persons,  and  Catherine  Cramer  presents  no  other  contract  be- 
tween her  and  the  parties  of  the  first  part  except  the  one  at- 
tached to  and  recorded  with  the  deed  to  her,  which  contract  is 
made  not  with  her,  but  with  her  husband,  A.  Cramer.     That 
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Emanuel  Hise  was  indebted  to  A.  Cramer  is  admitted  in  the 
answer  in  this  cause,  and  there  is  not  the  slightest  testimony  to 
show  that  Emanuel  Plise  was  ever  indebted  to  Catherine 
Cramer.  She  never,  at  any  time,  presented  a  claim  against 
the  estate  of  Emanuel  Hisc,  deceased,  but  her  husband,  A. 
Cramer,  did  present  a  claim  in  his  own  favor,  and  in  his  settle- 
ment as  administrator  of  Hise  there  is  a  debt  reported 
in  his  favor  for  $185.50,  and  no  funds  with  which  to  pay 
it.  It  also  appears,  which  is  significant,  that  in  a  chancery  suit 
brought  to  sell  the  lands  of  Emaimel  Hise,  deceased,  A.  Cramer 
did  not  present  his  claim  for  payment  at  all,  the  said  suit  having 
been  brought  after  the  deed  for  the  ten  acres  of  land  had  been 
made  to  his  wife.  It  appears  from  the  evidence  of  the  partiea 
of  the  first  pait  to  that  deed,  that  they  never  received  any  con- 
sideration whatever  from  Catherine  Cramer  for  the  conveyance,, 
but  that  it  was  fully  understood  that  it  was  made  in  settle- 
ment of  the  claims  that  A.  Cramer  held  against  their  father^ 
Emanuel  Hise,  deceased,  and  in  pursuance  of  the  contract  they 
had  made  with  A.  Cramer. 

It  thus  appearing  that  the  consideration  for  that  conveyance 
was  the  satisfaction  of  the  indebtedness  of  Emanuel  Hise's  es- 
tate to  A,  Cramer,  there  is  no  ground  loft  upon  which  Catherine 
Cramer  could  rest  her  contention  that  she,  in  fact,  paid  the 
consideration  for  that  land  by  crediting  the  value  thereof  upon 
the  Fellers  bond,  A.  Cramer,  at  the  same  time,  surrendering 
his  claim  against  the  estate  of  Emanuel  Hise.  The  deed  being, 
therefore,  voluntary  as  to  Catherine  Cramer,  the  consideration 
therefor  having  been  paid  with  the  means  of  her  husband,  it  was 
rightly  decided  by  the  court  below  that  the  land  it  conveyed  wai^ 
liable  for  the  debts  of  A.  Cramer. 

The  further  contention  is  made,  that,  even  if  the  considera- 
tion for  the  conveyance  was  given  by  A.  Cramer  to  his  wife,  the 
gift  was  before  the  indebtedness  to  appellees  arose,  and,  there- 
fore, the  land  is  not  subject  to  the  lien  of  the  judgment  of  ap- 
pellees.   But  this  contention  is  also  without  facts  in  the  record 
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to  sustain  it.  The  iudebtedness  of  A.  Cramer  to  appelleees  grew 
out  of  the  contract  of  September  20,  1890,  wherein  he  fraudu- 
lently represented  himself  to  be  the  agent  to  sell  the  timber  of 
the  Shenandoah  Land  and  Anthracite  Coal  Co.,  and  pursuant  to 
that  contract,  A.  Cramer  became  indebted  to  appellees  long 
before  the  deed  of  conveyance  from  the  heirs  of  Emanuel  Hise 
to  Catherine  Cramer,  by  reason  of  the  fact  that  he  had  received 
money  from  appellees  fraudulently  and  wrongfully,  which 
appellees  had  a  right  to  demand  and  recover  of  him.  True, 
there  was  no  adjustment  of  the  account  between  the  parties 
until  after  the  deed  from  the  heirs  to  Catherine  Cramer,  but 
that  would  not  change  the  fact  that  A.  Cramer  was  the  debtor 
of  appellees  prior  to  that  conveyance. 

It  seems  clear  from  the  evidence  that  the  effort  to  secure 
the  title  to  the  ten  acres  of  land  in  question  in  Catherine 
Cramer,  was  purely  an  after  thought,  and  the  effort  on  the  part 
of  Cramer  and  his  wife  to  show  the  bo7ia  fides  of  that  trans- 
action, utterly  fails. 

The  decree  of  the  circuit  court  must  be  aflSrmed. 


Affirmed. 
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Chesapkake  i:  Ohio  Railway  Co.  v.  Pakis'  xVdmixistkator. 
November  21,  1907. 
Absent,  Cardwell,  J. 

1.  Cabbiebs — Railroads — Persons    Assisting    Passengers — Time    to    Leave 

Train — Xotice. — A  person  who,  in  conformity  with  a  custom  ac- 
quiesced in  by  a  carrier,  goes  to  a  railroad  station  to  assist  pas- 
sengers in  entering  or  leaving  the  trai-a,  is  an  invitee  to  whom, 
the  carrier  owes  the  duty  of  ordinary  care  to  see  that  he  is  not 
injured  by  reason  of  defective  station  facilities  or  approaches  there- 
to. If  he  enters  the  train  and  his  purpose  is  known,  it  is  the  duty 
of  the  carrier  to  give  him  a  reasonable  time  within  which  to  leave 
the  train,  but,  if  his  purpose  is  'not  known,  and  there  are  no  cir- 
cumstances to  put  the  carrier  upon  notice,  then  the  carrier  is  not 
bound  to  hold  the  train  till  he  has  had  time  to  alight,  nor  to  notify 
him  before  the  train  starts. 

2.  Railboads — Stepping  off  Moving  Trains — Interference  hy  Brakeman — 

Emergency, — It  is  the  duty  of  a  brakeman  on  a  passenger  train  to 
endeavor  to  prevent  one  from  stepping  oflf  a  moving  train  when  it 
is  dangerous  to  do  so,  and  if,  while  acting  in  good  faith  to  prevent 
an  apparent  da-nger,  his  efforts  fail,  and  the  person  steps  or  falls 
off  and  is  injured,  there  can  be  no  recovery  against  the  company, 
although  it  is  probable  he  might  have  alighted  in  safety  but  for 
the  interference  of  the  brakeman. 

Error  to  a  judgment  of  the  Circuit  Court  of  Augusta  county 
in  an  action  of  trespass  on  the  case.  Judgment  for  the  plain- 
tiff.    Defendant  assigns  error. 

Affirmed. 

The  opinion  states  the  case. 
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B.  L,  Parrish,  for  the  plaintiff  in  error. 

Peyton  Cochran  and  Charles  Curry,  for  the  defendant  in 
error. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  the  circuit  court  (defendant  in  error  here; 
brought  this  action  to  recover  damages  for  the  death  of  his 
intestate,  James  E.  Paris,  alleged  to  have  been  caused  by  the 
negligence  of  the  plaintiff  in  error,  the  Chesapeake  and  Ohio 
Railway  Company. 

Treating  the  case  as  upon  a  demurrer  to  the  evidence,  the 
essential  facts  are  as  follows :  The  intestate,  who,  at  the  time 
of  the  accident  was  76  or  77  years  of  age,  accompanied  his 
daughter,  an  intending  passenger,  from  their  home  in  Staunton, 
Virginia,  to  the  company's  station  in  that  city.  On  the  arrival 
of  the  train,  the  conductor  and  brakeman,  as  usual,  stationed 
themselves  at  the  front  end  of  the  rear  coach  to  assist  passen- 
gers in  leaving  and  entering  the  cars.  The  intestate  escorted 
his  daughter  into  the  rear  car,  carrying  her  hand-baggage,  and 
secured  a  seat  for  her  about  midway  the  coach.  The  train  crew 
did  not  know,  and  there  was  nothing  to  lead  them  to  suspect, 
that  he  was  not  a  passenger,  or  that  he  intended  to  get  off.  That 
he  had  ample  time,  in  the  exercise  of  ordinary  care,  to  have 
left  the  train  in  safety,  is  shown  by  the  circumstances  that  it 
remained  at  the  station  five  minues,  two  minutes  longer  than 
the  regulation  stop;  and  that  the  conductor,  after  giving  the 
leaving  signal,  boarded  the  train  and  went  into  the  forward  car 
to  take  up  tickets  before  the  intestate  appeared  on  the  front 
platform  of  the  rear  coach. 

The  account  given  by  some  of  the  plaintiff's  witnesses  of 

occurrences  at  the  moment  of  the  accident,  is  that,  while  the 

intestate  was  descending  the  steps,  the  train  was  put  in  motion, 

and  thereupon,  he  was  seized  from  behind  by  a  brakeman  on 
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the  platform  of  the  car;  that  he  turned  his  head  and  looked  at 
the  brakeman,  and  then  either  broke  his  hold  or  was  turnea 
loose  and  fell  to  the  station  platform  below,  and  rolled  thence 
under  the  moving  train,  between  the  rail  and  platform,  and 
was  struck  by  the  step  on  the  rear  end  of  the  coach  and  fatally 
injured.  Though  several  witnesses  expressed  the  opinion  that 
the  intestate  could  have  alighted  in  safety  but  for  the  inter- 
ference of  the  brakeman,  there  is  no  suggestion  that  the  latter 
was  not  acting  in  good  faith  in  his  effort  to  rescue  the  intestate 
from  the  peril  of  jumping  off  the  moving  train. 

The  rule  of  law  regulating  the  duty  of  a  railway  company 
to  persons  coming  to  stations  to  assist  passengers,  is  correctly^ 
stated  in  2  Hutchinson  on  Carriers  (3rd  ed.),  sec.  991:  ''^A 
person  who  comes  to  a  railroad  station  to  assist  passengers  in 
entering  or  leaving  the  train,  though  not  a  passenger,  is  not  a 
trespasser,  as  he  comes  with  at  least  the  tacit  invitation  of  the 
carrier.  While  so  engaged,  he  does  not  stand  in  the  relation 
to  the  carrier  of  a  bare  licensee,  but  is  deemed  to  have  been  in- 
vited to  be  there  by  virtue  of  the  relation  existing  between  the 
carrier  and  the  intending  or  arriving  passenger.  The  carrier, 
therefore,  owes  to  him  the  duty  of  exercising  at  least  ordinary 
care  to  see  that  he  is  not  injured  by  reason  of  defective  stational 
facilities  or  approaches  thereto. 

*^So  one  who  gm^s  on  a  train  to  render  necessary  assistance 
to  a  passeiigt^r,  in  confonnity  with  a  practice  approved  or  ac- 
quiesced in  by  the  carrier,  has  a  right  to  render  the  needed 
assistance  and  leave  the  train;  and  the  carrier,  in  permitting 
him  to  enter  with  knowledge  of  his  purpose,  is  presumed  ta 
agn^e  that  he  may  execute  it,  and  is  bound  to  hold  the  train  a 
reasonable?  time  therefor.  *  *••'  *  T^ut  the  duty  of  the  carrier  in 
this  respect  is  dependent  upon  the  knowledge  of  such  person's 
purpose  by  those  in  charge  of  the  train,  for  without  such  knowl- 
edge they  may  reasonably  conclude  that  he  entered  to  become  a 
passenger,  and  cause  the  train  to  move  after  giving  him  a  rea- 
sonable time  to  ^et   aboard.      He  should,   accordingly,   notify 
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some  oue  in  the  inaiiagemeiit  of  the  train  of  his  presence,  busi- 
ness or  purpose,  so  as  to  create  some  relation  to  the  carrier,  and 
thus  make  it  its  duty  to  care  for  him.  And  when  the  carrier's 
servants  have  no  knowledge,  or  there  are  no  circumstances 
tending  to  put  them  on  notice,  that  a  person  who  has  boarded  a 
train  to  assist  another,  intends  to  alight  before  the  train  starts, 
they  are  not  bound  to  hold  the  train  until  he  has  had  time  to 
dist^mbark,  nor  to  notify  him  before  the  train  has  started.'' 
See  also  Shearman  &  Eedfield  on  Negligence  (5th  ed.),  section 
492a;  Little  Bock  &c.  By.  Co,  v.  Lawton,  55  Ark.  428,  18  S. 
W.  543,  15  L.  R  A.  434,  29  Am.  St.  Rep.  48,  and  notes. 

Applying  these  just  rules  to  the  facts  of  this  case,  it  is  clear 
that  the  plaintiflf  has  wholly  failed  to  fix  actionable  negligence 
on  the  defendant  company.  It  was  the  brakeman's  duty  to 
have  endeavored  to  protect  the  intestate  from  danger  incident 
to  his  stepping  off  a  moving  train,  and  if,  perchance,  disaster 
attended  his  efforts  in  that  regard,  the  master  cannot  be  held 
answerable  in  damages  for  the  fortuitous  result.. 

"One  who,  by  his  own  negligence,  has  placed  another  in  an 
emergency,  cannot  require  of  that  other  the  wisest  possible 
action  in  order  to  save  him  from  the  consequences  of  his  own 
fault."  Wise  Ter.  Co.  v.  McCormich,  104  Va.  400,  51  S.  E. 
731. 

We  are  of  opinion  that  the  judgment  complained  of  should 
be  reversed,  the  verdict  of  the  jury  set  aside,  and  the  case 
remanded  for  a  new  trial. 

Beversed. 
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HicMtionl 

Chesapeake  and  Ohio  Railway  Co.  v.  Fortune. 
November  21,   1907. 

1.  Railboads — Passenger' 8  Attendant — Invitees — Care  Due. — One  who  ftc- 

companies  his  wife  and  small  children  to  a  railway  station,  where 
they  expect  to  take  a  train  and  become  passengers,  is  there  by  the 
implied  invitation  of  the  railroad  company,  and  it  is  the  duty  of 
the  company  to  exercise  ordinary  care  for  his  safety  and  protection. 

2.  Railboads — Stopping  at   Stations— Reasonable  Time. — It  is  the   dtity 

of  a  railroad  company  to  stop  its  trains  a  reasonable  time  at 
stations  to  enable  passengers  and  baggage  to  be  put  on;  and  pas- 
sengers and  their  attendants  have  a  right  to  presume  that  the 
company  will  do  so. 

3.  Evidence — Impeaching  Witness — Rehahilitation. — Whenever    the    char- 

acter of  a  witess  for  truth  is  attacked,  either  by  direct  evidence  of 
want  of  truth,  or  by  cross-examination,  or  by  proof  of  contradictoi-y 
statements  in  regard  to  material  facts,  or  by  disproving  by  other 
witnesses  material  facts  stated  by  him,  or,  in  general,  whenever  his 
character  for  truth  is  impeached  in  any  way  known  to  the  law,  the 
party  calling  him  may  sustain  him  by  evidence  if  his  general  repu- 
tation for  truth. 

4.  Verdicts — Excessive  Damages. — The  verdict  of  a  jury  ii^  an  action  to 

recover  damages  for  a  personal  injury  will  not  be  set  aside  as 
excessive  unless  the  damages  allowed  are  so  excessive  as  to  indicate 
that  the  jury  were  influenced  by  partiality  or  prejudice,  or  misled 
by  some  mistaken  view  of  the  merits  of  the  case. 

5.  Instructions — Jury  Sufficiently  Instructed — Harmless   Error. — If   the 

instructions  given  in  a  case  are  correct  and  fully  cover  the  case, 
and  are  sufficient  to  enable  the  jury  correctly  to  apply  the  evi- 
dence, it  is  not  error  to  refuse  to  give  other  instructions  offered, 
even  though  they  correctly  compouund  the  law.  It  is  a  case  of 
harmless  error. 

Error  to  a  judgment    of   the    Circuit    Court    of    Alleghany 
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county,  in  an  action  of  trespass*  on  the  case.     Judgment  for 
the  plaintiff.     Defendant  assigns  error. 

Ajfirmed. 

The  opinion  states  the  case. 

/?.  L,  Parrish,  for  the  plaintiff  in  error. 

Jno.  T.  Dclaney  and  Geo.  A,  Revercomb,  for  the  defendant 
in  error. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

K.  L.  Fortune  brought  suit  in  the  circuit  court  of  Alleghany 
county  to  i-ecover  damages  for  the  loss  of  his  leg,  occasioned, 
as  he  alleges,  by  the  negligent  conduct  of  the  Chesapeake  and 
Ohio  Eailway  Company.  There  was  a  verdict  and  judgment  in 
his  favor  for  $5,500,  to  which  the  railroad  company  obtained  a 
writ  of  error. 

The  first  assignment  of  error  is  that  the  court  overruled  the 
demurrer  to  the  declaration. 

There  were  five  counts  in  the  declaration,  which  state  the 
plaintiff's  case  in  a  manner  somewhat  varying  as  to  details; 
but  the  cause  of  action  is  set  forth  substantially  as  follows: 
That  Fortune  accompanied  his  wife  and  two  small  children, 
aged  respectively  two  and  four  years,  to  "Mallow,"  a  station 
on  the  Chesapeake  and  Ohio  Eailway,  his  wife  and  children 
intending  to  take  train  'No.  14;  that  the  station  is  what  is 
known  as  a  flag  station,  at  which  there  is  no  depot,  ticket  oflSce, 
baggage  office,  platform,  portable  step,  or  any  other  means  or 
appliance  to  facilitate  ingress  and  egress  to  and  from  the  trains 
that  stop  at  that  station ;  that  the  train  stopped  at  a  point  where 
the  public  road  crosses  the  railroad  track,  so  that  a  passenger 
could  step  from  the  road  upon  the  steps  leading  to  the  platform 
^f  the  coach  appropriated  to  colored  people,  or  upon  that  ap- 
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propriated  to  white  passengers,  which  was  the  last  coach  in  the 
train;  that,  after  his  wife  and  two  children  had  been  assisted 
to  the  platform  of  the  coach  for  colored  people,  they  passed 
across  the  platform  to  the  rear  coach,  in  which  they  were  to  be 
accommodated,  and  defendant  in  error,  who  had  in  his  charge 
a  valise  or  telescope  belonging  to  his  wife,  and  while  the  train 
was  still  at  rest,  undertook  to  put  the  valise  or  telescope  upon 
the  platform,  so  that  his  wife  could  take  it  with  her,  but  while 
so  engaged,  and  in  a  position  perfectly  open  and  obvious  to 
the  train  crew,  the  train  was  put  in  motion,  he  was  carried 
along  with  it,  and  received  the  injury  for  which  he  sues. 

The  theory  of  defendant  in  error  (plaintiff  in  the  court  be- 
low) is,  that,  having  accompanied  his  wife  and  children,  who 
intended  to  become  passengers  on  the  Chesapeake  and  Ohio 
Railway,  to  the  station,  he  was  there  by  invitation,  and  that 
it  was  the  duty  of  the  railroad  company  to  use  reasonable  and 
ordinary  care  not  to  do  him  an  injury. 

The  theory  of  plaintiff  in  error  is  that.  Fortune  was,  at  most, 
a  mere  licensee,  to  whom  the  railroad  company  owed  no  duty, 
except  that  it  should  not  injure  him  wilfully  or  recklessly. 

We  are  opinion  that  the  position  of  plaintiff  in  error  cannot 
be  maintained.  We  think  it  plain,  that  one  who  accompanies 
his  wife  and  small  children  to  a  station  where  they  expect  to 
take  a  train  and  become  passengers,  is  there  by  the  implied 
in\dtation  of  the  railroad  company;  that  it  is  the  duty  of  a 
person  upon  the  premises  of  a  railroad  company  for  such  a 
purpose  to  exercise  reasonable  precaution  for  his  own  safety, 
and  proceed  with  reasonable  diligence  to  discharge  the  duty  in 
which  he  is  engaged ;  and  that,  while  upon  the  premises  under 
such  conditions,  it  is  the  duty  of  the  railroad  company  to  exer- 
cise ordinary  care  for  his  safety  and  protection.  This  proposi- 
tion seems  to  us,  too  plain  to  need  either  argument  to  enforce 
it,  or  authority  to  maintain  it. 

Without  discussing  the  numerous  cases  cited,  we  shall  con- 
tent ourselves  with  an  extract  from  5  Am.  &  Eng.  Ency.  of 
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Law  (2nd.  ed.)  518:  "Persons  going  upon  a  carrier's  premises 
or  entering  a  carrier's  vehicle  to  assist  a  passenger,  to  greet  an 
arriving  passenger,  or  to  take  leave  of  a  departing  passenger, 
cannot  be  deemed  passengers  themselves.  Xor  are  they  tres- 
passers, properly  speaking;  they  should  be  considered  rather  in 
the  light  of  licensees,  to  whom  the  carrier  owes  certain  duties/' 

And  in  Fetter  on  Carriers  of  Passengers,  sec.  237,  it  is  said: 
^^OuQ  who  escorts  a  passenger  to  a  station  or  to  a  scat  in  rt 
train  is  not  a  mere  trespasser,  to  whom  the  company  owes  no 
duty,  except  to  abstain  from  wilful  injuries;  nor,  on  the  other 
hand,  is  he  a  passenger  towards  whom  the  company  is  bound  to 
the  exercise  of  the  highest  degree  of  care  and  skill ;  but  he  is  on 
the  company's  premises  on  its  implied  in\^tation,  and  it  is 
bound  to  exercise  ordinary  care  for  his  safety." 

The  second  error  assigned  is  to  the  action  of  the  trial  court 
in  permitting  the  attorney  for  defendant  in  error  to  ask  the 
following  question:  *'When  you  attempted  to  put  the  baggage 
on,  the  train  was  standing  still.  Did  you  believe  the  train 
would  remain  standing  still  until  your  wife  could  get  in  the 
<*ar  where  she  had  to  go,  and  until  you  could  get  the  baggage 
on?"    A,  "That  is  what  I  expected." 

The  objection  taken  to  this  ruling  is  that  Fortune  showed  by 
his  own  testimony  that  he  had  never  been  to  Mallow  station 
but  once  before ;  that  he  was  unfamiliar  with  the  surroundings ; 
and  he  did  not  know  what  time  trains  usually  stopped  at  Mal- 
low, and  had  no  right  to  presume  that  they  would  stop  any 
given  length  of  time.  All  of  which  is,  perhaps,  triie ;  but  it  still 
remains  that  it  was  the  duty  of  the  company  to  stop  a  reason- 
able length  of  time  to  enable  passengers  and  baggage  to  be  put 
upon  the  train,  and  Fortune  had  a  right  to  suppose  that  the 
railroad  company  would  discharge  that  duty. 

The  third  assignment  of  error  is  to  the  action  of  the  court  in 
admitting  character  evidence  as  to  R.  L.  Fortune's  general 
reputation  for  truth  and  veracity,  when  his  reputation  for  truth 
and  veracity  had  not  been  assailed,  and  the  proof  of  such  repu- 
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tation  by  persons  who  were  not  sufficiently  acquainted  there- 
with. 

The  examination  of  Fortune  was  such  as  to  bring  the  case 
within  the  influence  of  George  v.  Pilcher,  28  Gratt.  299,  26 
Am.  Rep.  3.50,  where  this  court  said:  "Whenever  the  chai> 
aeter'of  a  witness  for  truth  is  attacked,  either  by  direct  evidence 
of  want  of  truth,  or  by  cross-examination,  or  by  proof  of  con- 
tradictory statements  in  regard  to  material  facts,  or  by  dis- 
proving by  other  witnesses  material  facts  stated  by  him,  or,  in 
general,  whenever  his  character  for  truth  is  impeached  in 
any  way  known  to  the  law,  the  party  calling  him  may  sustain 
him  by  evidence  of  hh  general  reputation  for  truth." 

The  fourth  assignment  of  error  is  that  the  verdict  is  exces- 
sive, and  that  it  is  contrary  to  the  law  and  the  evidence. 

Fortune  was  a  man  of  good  character,  good  health,  in  the 
prime  of  life,  and  he  suffered  the  loss  of  a  leg.  This  court  has 
said  in  numerous  cases,  that  there  being  no  exact  standard  by 
which  it  is  possible  to  ascertain  in  money  the  value  of  the 
various  elements  of  damage  proper  for  the  consideration  of  a 
jury  in  such  a  case,  this  court  would  not  disturb  the  finding  of 
a  jury,  unless  the  damages  were  so  excessive  as  to  furnish  evi- 
dence of  partiality  or  prejudice,  or  some  corrupt  motive,  on  the 
part  of  the  jury. 

We  shall  refer  only  to  one  case.  In  Parish  &  Co,  v.  Reigle, 
11  Gratt.  697,  62  Am.  D(»c.  666,  there  was  a  verdict  and  judg- 
ment for  the  plaintiff  for  $9,000.  In  that  case  the  plaintiff 
was  injured  by  the  overturning  of  a  stage-coach;  his  head  was 
severely  cut,  and  one  of  his  logs  was  broken  above  the  ankle,  and 
at  the  time  of  the  trial,  which  occurred  about  one  year  after 
the  accident,  his  leg  was  not  entirely  healed,  and  was  shortened, 
the  ankle  joint  was  swollen  and  stiff,  and  he  was  obliged  to 
u^e  crutches.  The  attending  phj^sician  expressed  the  opinion 
that  he  would  be  a  cripple  for  life.  The  court  held  that  the 
verdict  in  such  a  case  could  not  be  disturbed,  unless  the 
damages  allowed  were  so  excessive  as  to  warrant  the  belief  that 
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the  jury  must  have  been  influenced  by  partiality  or  prejudice,  or 
misled  by  some  mistaken  view  of  the  merits  of  the  case. 

The  fifth  assignment  of  error  is  to  the  giving  of  instructions 
asked  for  by  the  plaintiff,  and  the  refusal  to  give  instructions 
Xos.  2  and  3,  asked  for  by  the  defendant. 

Without  going  into  a  particular  discussion  of  the  instructions, 
-we  are  of  the  opinion  that  there  is  no  error  in  the  instructions 
given;  that  they  fully  covered  the  case,  and  were  sufiicient  to 
enable  the  jury  correctly  to  apply  the  evidence;  and  that, 
even  though  defendant's  instructions  were  in  themselves  free 
from  objection  (about  which  we  express  no  opinion),  the  refusal 
to  give  them  was,  under  such  circumstances,  harmless  error. 

With  respect  to  the  evidence,  we  find  that  it  was  ample  to 
support  the  averments  of  the  declaration;  and  upon  the  whole 
case,  we  are  of  opinion  that  there  was  no  error  to  the  prejudice 
of  the  plaintiff  in  error,  and  the  judgment  is  affirmed. 

Affirmed. 


Vol.  cvii — 53 
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Ricbmoiid. 

COFFMAX    V.    LlGGETT^S    ADMINISTRATOR    AND    OTHERS. 
November  21,   1907. 
Absent,  Cardwell,  J. 

1.  Assignments — Delivery — Case  in  Judgment. — In  order  to  constitute  a 

valid  assignment  of  a  chose  in  action,  the  assignor  must  part  with 
his  power  of  control  over  it,  and  the  evidence  of  the  assignment 
must  be  so  delivered  as  to  be  irrevocable  by  the  assignor.  In  the 
case  in  judgment,  the  evidence  does  not  establish  a  delivery  of  either 
the  chose  in  action  or  of  the  assignment  thereof. 

2.  Assignments — Contest    Between    Assignees — Notice — Legal    Title, — As 

between  two  bona  fide  assignees  for  value  of  an  insurance  policy, 
the  second  assignee  will  be  preferred  where  it  appears  that  he  not 
only  took  his  assignment  in  good  faith  and  for  full  value  and  with- 
out notice  or  knowledge  of  the  prior  assignment,  but  also  gave 
notice  of  his  assignment  in  writing  to  the  insurer,  and  was  recog- 
nized and  accepted  by  it  in  writing  as  such  assignee,  and  acquired 
the  complete  legal  and  equitable  title  to  the  policy;  whereas,  the 
first  assignee  did  not  even  know  of  the  existence  of  his  assignment 
and  hence  took  no  steps  to  protect  his  interest.  Where  equities  are 
equal,  the  law  will  prevail. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Eockingham 
county.     From  a  decree  in  favor  of  Lurty,  Coffman  appeals. 

Affirmed, 
The  opinion  states  the  case. 

Hamshcrrjer  cG  Harnsherger,  for  the  appellant. 

Sipe  &  Harris,  for  appellee. 
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Habrisox,  J.,  delivered  the  opinion  of  the  court. 

The  life  of  Winfield  Liggett  was  insured,  for  his  own  benefit, 
by  policy  Xo.  2096,  in  the  Life  Insurance  Company  of  Vir- 
ginia, for  the  sum  of  $3,000,  which  has  been  paid,  and  is 
now  under  the  control  of  the  circuit  court  of  Rockingham  county 
in  this  suit.  The  matter  in  controversy  is  the  right  of  priority 
in  the  distribution  of  this  fund  between  certain  creditors  of 
Winfield  Liggett,  the  insured,  each  of  whom  claims,  under  an 
assignment  of  the  policy  from  which  the  fund  was  derived, 
made  by  the  insured  in  his  lifetime. 

The  record  shows  that  on  the  29th  day  of  Xovember,  1901, 
while  the  policy  was  still  in  his  possession  and  under  his  con- 
trol, the  insured  assigned  and  transferred  the  same  to  W.  S. 
Lurty,  as  collateral  security  for  the  payment  of  a  bond  for 
$1,000  executed  by  Liggett  to  Lurty.  It  further  appears  that 
on  the  12th  day  of  September,  1904,  the  entire  policy  was,  for 
value  received,  assigned  and  transferred  by  the  insured  to 
W.  S'.  Lurty,  subject  only  to  a  debt  of  $274  and  its  interest,  bor- 
rowed money  due  from  the  insured  to  the  company.  The  com- 
pleteness of  Lurty's  purchai^e  of  the  policy,  under  the  assign- 
ment and  transfer  last  mentioned,  cannot  be  questioned.  Due 
notice  of  this  assignment,  acknowledged  before  a  notary  public, 
was  given  in  writing  to  the  company,  and  recognized  and  ac- 
cepted by  it  in  writing.  Prior  to  this  assignment  to  Lurty  of 
September  12,  1904,  the  policy  had  been,  in  January,  1904, 
assigned  by  the  insured  to  X.  W.  Berry,  to  secure  him  as  en- 
dorser of  a  negotiable  note  for  $670. 

After  the  death  of  Winfield  Liggett,  which  occurred  on  the 
16th  day  of  February,  1905,  there  was  found  with  his  papers 
in  his  office  safe,  the  following  paper,  dated  February  26,  1895, 
signed  by  him,  under  his  hand  and  seal: 

"T  hereby  transfer  and  assign  to  Maggie  G.  Coffman  so 
much  of  my  life  insurance  policy,  in  the  Life  Insurance  Com- 
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pany  of  Virginia,  as  will  be  sufficient  to  pay  to  her  whatever 
amount  I  may  owe  her  at  the  date  of  my  death." 

It  appears  that  several  years  before  the  date  of  this  paper 
Maggie  G.  Coffman  had  placed  in  the  hands  of  Winlield  Lig- 
gett, who  was  a  practicing  attorney  of  the  Harrisonburg  bar^ 
^  certain  funds  to  be  invested  by  him  as  her  attorney.  These 
funds  were  invested  at  first,  but  were  afterwards  collected  by 
Liggett  and  appropriated  to  his  own  use,  he  thereby  becoming 
the  debtor  of  Maggie  G.  Coffman,  which  relation  he  continued 
to  occupy  until  his  death. 

The  sole  question  to  be  determined  is  whether,  under  the 
circumstances  disclosed  by  the  record,  Maggie  G.  Coffman,  the 
appellant,  is  entitled  to  priority  in  the  distribution  of  the  fund 
arising  from  this  policy ;  it  being  insisted  that  she  has  the  first 
right  because  the  assignment  in  her  favor  was  prior  in  time  to 
that  under  which  the  appellee  Lurty  claims. 

It  is  contended  on  behalf  of  the  appellee,  that  there  was  na 
complete  assignment  of  this  policy  to  the  appellant;  that  the 
alleged  assignor  retained  the  power  of  revocation  by  retaining 
the  paper  relied  on  in  his  possession,  and  never  delivering  the 
same;  and  that,  having  his  power  of  revocation,  he  had  the 
power  to  make  a  subsequent  valid  assignment  of  the  policy.  On 
the  other  hand,  it  is  contended,  on  behalf  of  the  appellant,  that 
the  assignor,  Liggett,  was  her  trusted  attorney  and  agent  to- 
invest  her  funds;  that,  when  he  wrote  the  assignment  of  the 
j>olicy  for  her  benefit,  and  placed  the  same  with  her  papers  in 
his  safe,  it  was  a  constructive  delivery ;  and  that  he  thereafter 
held  the  paper  as  her  agent,  without  power  to  impair  her  rights 
in  the  policy  by  a  subsequent  assignment  thereof. 

So  far  as  the  record  shows,  the  existence  of  the  paper  under 
which  the  appellant  claims,  was  never  known  to  any  one  but 
its  author  until  after  his  death,  when  it  was  found  by  his  ad- 
ministrator, together  with  a  statement  of  his  indebtedness  lu 
the  appellant  and  a  letter  relating  to  her  investment,  in  a 
filing  envelope  in  the  decedent's  office  safe.     It  is  not  clear 
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from  the  record  that  appellant  knew  that  Liggett  had  reduced 
her  investment  to  money  and  was  himself  her  debtor.  She  does 
not  appear  to  have  ever  demanded  any  security  of  Liggett  as 
her  debtor,  nor  does  he  appear  to  have  ever  promised  to  furnish 
any  security;  nor  was  any  mention  or  intimation  with  respect 
to  the  policy  in  question  ever  made  to  her  by  him,  although  he 
appears  to  have  written  her  letters  with  respect  to  her  invest- 
ments. The  paper  relied  on  as  an  assignment  was  kept  within 
its  author's  own  knowledge,  and  within  his  own  exclusive  power 
and  control.  There  was  never  a  moment  that  appellant  had 
any  power  or  control  over  the  paper. 

It  is  true,  as  insisted,  that  delivery  is  a  matter  of  intention, 
and  that  the  form  of  assignment  is  not  material.  Ship  with' s 
Ex' or  V.  Cunningham,  8  Leigh  271,  31  Am.  Dec.  642 ;  Taium 
V.  Ballard,  94  Va.  370,  26  S.  E.  871.  But  the  evidence  does 
not  show  that  Liggett  ever  intended  to  deliver  the  alleged 
assignment  to  the  appellant.  He  did  send  her  word  not  to  bt- 
uneasy  about  her  investments,  that  her  money  was  safe;  but 
all  of  his  communications  studiously  avoid  any  mention  of  the 
policy  or  any  intention  to  deliver  the  alleged  assignment.  The 
absence  of  intention  to  deliver  the  paper  in  question  is  further 
shown  by  the  fact  that  Liggett  retained  possession  of  the  policy, 
used  it  as  collateral  security,  borrowed  money  upon  it,  and 
finally  transferred  and  assigned  it  to  the  appellee  for  full  value 
received.  Whatever  may  have  been  Liggett's  purpose  when  he 
first  wrote  the  paper  now  in  controversy,  that  purpose  was  nevei 
consummated,  because  of  his  power  to  recall  it;  and  when  the 
absolute  assignment  was  made  to  Lurty,  the  purpose  thereto- 
fore existing,  if  any,  to  assign  to  appellant,  was  abandoned. 

The  ndes  of  the  insurance  company  require  that  an  assign- 
ment of  its  policies  shall  be  made  in  duplicate  and  sent  to  the 
company  for  acknowledgment,  when  one  is  returned  to  the  as- 
signee of  the  policy,  and  the  other  retained  by  the  company. 
This  was  never  done  with  respect  to  the  alleged  assignmeni 
under  which  appellant  claims.    The  appellee  acquired,  for  value 
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received,  the  complete  legal  and  equitable  title  to  the  policy, 
giving  the  company  due  notice  of  the  assignment  to  him  with- 
out any  notice  or  knowledge  of  the  paper  under  which  appellant 
claims,  and  without  any  means  of  ascertaining  that  such  a  paper 
was  in  existence. 

In  Pomeroy's  Equity  it  is  said  that  a  subsequent  assignee 
takes  superior  to  a  prior  equity  when  the  second  assignee,  in 
good  faith  and  without  notice  of  a  prior  outstanding  equity, 
protects  or  supports  his  own  interest  by  obtaining  a  legal  title, 
or  legal  position,  and  that  in  such  a  case,  the  general  doctrine 
that  an  assignment  is  subject  to  outstanding  equities  of  third 
persons,  does  not  apply.    2  Pom.  Eq.  see.  698,  and  note. 

The  Supreme  Court,  considering  the  same  subject,  points  out 
that  the  general  rule,  "first  in  time,  best  in  right,"  has  ex- 
ceptions, and  that  a  subsequent  assignee  of  a  pure  thing  in 
action  will  be  protected  by  a  court  of  equity  in  any  advantage 
which  he  has  gained  by  his  own  diligence,  or  by  the  neglect  o± 
a  prior  assignee.  In  a  well-considered  case,  the  court  says: 
^"Corcoran's  assignment  was  fair,  and  accepted  on  his  part 
without  knowledge  of  Judson's;  nor  is  the  contrary  alleged  in 
the  bill.  And  assuming  Judson's  to  be  fair  also,  and  that  no 
negligence  can  be  imputed  to  him,  then  the  case  is  one  where 
an  equity  was  successively  assigned  in  a  chose  in  action  to  two 
innocent  persons,  whose  equities  are  equal,  according  to  the 
moral  rule  governing  a  court  of  chancery.  Here,  Corcoran  has 
draAvn  to  his  equity  a  legal  title  to  the  fund,  which  legal  title 
Judson  seeks  to  set  aside,  and  asks  an  affirmative  decree  in  his 
favor  to  that  effect.  Xow,  nothing  is  better  settled  than  that 
this  cannot  be  done.  The  equities  being  equal,  the  law  must 
prevail.''  In  this  case,  it  is  further  said:  ^*The  assignment  was 
held  up,  and  operated  as  a  latent  and  lurking  transaction,  cal- 
culated to  circumvent  subsequent  assignees,  and  such  would  be 
its  effect  on  Corcoran,  were  priority  accorded  to  it  by  our  de- 
cree." Judson  V.  Corcoran,  17  How.  612,  15  L.  Ed.  331.  See 
also  Bayley  v.  Greenleaf,  7  Wheat.  46,  5  L.  Ed.  393 ;  Graham 
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Paper  Co.  v.  Pembroke,  124  Cal.  117,  56  Pac.  627,  71  Am.  St. 
Eep.  26;  44  L.  E.  A.  632;  Palmer  v.  Merrill,  6  Cush.  282,  52 
Am.  Dec.  782. 

The  decisions  of  this  court  are,  we  think,  to  the  effect  that 
the  assignor  of  a  chose  in  action  must  part  with  the  power  of 
control  over  the  thing  assigned,  and  that  the  evidence  of  assign- 
ment must  be  so  delivered  as  to  be  irrevocable  by  the  assignor. 
Tatum  V.  Ballard,  supra. 

The  case  of  Spooner  v.  Hilbish,  92  Va.  333,  23  S.  E.  751, 
involved  the  validity  of  the  gift  of  an  insurance  policy  by  the 
insured  to  a  third  party.  The  doctrine  was  there  announced 
with  respect  to  a  gift,  which  was  without  consideration,  that 
there  must  be  a  delivery  of  possession  of  the  thing  given,  or 
the  means  of  obtaining  it,  so  as  to  make  the  disposition  of  it 
irrevocable. 

There  is  nothing  more  common  in  the  business  life  of  the 
present  day  than  the  assignment  of  insurance  policies  as  col- 
lateral security  for  borrowed  money.  If  a  secret  equity,  such 
as  that  sought  to  be  enforced  by  the  appellant,  could  prevail 
against  a  bona  fide  purchaser  of  a  policy,  such  as  Lurty  is 
shown  to  have  been,  the  result  would  be  disastrous  to  the  use  of 
these  policies  as  a  means  of  borrowing  money. 

We  are  of  opinion  that,  under  the  facts  and  circumstances 
of  this  case,  there  was  neither  an  actual  nor  a  constructive  de- 
livery of  the  assignment  in  question  to  the  appellant,  or  to 
any  one  for  hef  benefit.  The  circuit  court,  therefore,  did  not 
err  in  holding  that  the  transfer  of  the  policy  to  W.  S.  Lurty  was 
to  be  preferred  in  equity  and  right  to  the  alleged  assignment 
thereof  to  appellant,  and  its  decree  must  be  aflSrmed. 

Affirmed. 
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RicMtionl 

Dice  and  Others  v.  Sherman. 
November  21,   1907. 

Absent,  Card  well,  J. 

1.  Eminent  Domain — Public  Use. — Private  property  cannot  be  co-ademned 
"for  the  purpose  of  securing  the  necessary  power  to  operate  a  public 
cider  mill  and  the  machinery  of  a  cei-tain  public  telephone  exchange 
now  on  the  land"  of  the  petitioner,  in  the  absence  of  any  averment 
or  proof  of  the  public  benefit  to  be  derived  therefrom.  The  private 
beaeflt  of  the  petitioner  too  clearly  predominates  the  public  interest 
to  justify  the  condemnation.  The  test  of  a  public  use  is  whether  a 
public  trust  is  imposed  upon  the  property  taken — whether  the  pub- 
lic has  a  legal  right  to  the  use  which  cannot  be  Gainsaid,  denied  or 
withdrawn  by  the  owner  after  the  condemnation  and  appropriation. 

Error  to  a  judgment  of  the  Circuit  Court  of  Augusta  eouuty, 
in  a  coudemnation  proceeding.  Judgment  for  the  petitioner. 
Defendants  assign  error. 

Reversed. 

The  opinion  states  the  case. 

Charles  Curry  and  T.  K,  Ilaclcman,  for  the  plaintiffs  in  error. 

Tirnberlahe  &  Nelson,  for  the  defendent  in  error. 

Harrison^  J.,  delivered  the  opinion  of  the  court. 

The  foundation  of  this  proceeding  was  an  application,  under 
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section  1347  of  the  Code,  to  the  circuit  court  of  Augusta  couuiy 
by  the  defendant  in  error,  for  leave  to  erect  a  dam.  The  peti- 
tion is  brief,  and  in  these  words : 

"Your  petitioner,  John  W.  Sherman,  respectfully  represents 
that  he  is  the  fee  simple  owner  of  a  certain  tract  of  land,  sit- 
uated at  Burktown,  in  Augusta  county,  Virginia,  on  the  waters 
of  the  stream  commonly  known  as  Naked  Creek.  On  the  op- 
posite side  of  said  creek  is  another  tract  of  land  belonging  in 
fee  simple  to  M.  C.  Dice,  Mrs.  K.  Landes  (formerly  Dice), 
Miss  Cornelia  Dice,  and  Miss  Annie  C.  Dice. 

*'Your  petitioner  desires  to  erect  a  dam  across  and  in  the 
said  stream  for  the  purpose  of  securing  the  necessary  power  to 
operate  a  public  cider  mill  and  the  machinery  of  a  certain 
public  telephone  exchange,  now  on  the  said  land,  lx»longing  to 
the  undersigned,  and  he  prays  that  the  court  may  grant  him 
leave  to  erect  such  a  dam,  and  to  appoint  five  disinterested  free- 
holders as  commissioners,  in  the  manner  prescribed  by  law,  to 
ascertain  what  will  be  a  just  compensation  to  the  several  owners 
of  said  land  arising  by  reason  of  the  erection  of  said  dam,  and 
to  perform  such  other  duties  as  may  be  required  of  them  by  law 
in  this  regard." 

The  proceedings  had  under  this  petition  resulted  in  a  judg- 
ment in  favor  of  the  applicant,  condemning  the  lands  of  the 
plaintiffs  in  error,  and  authorizing  the  erection  of  the  dam  foi 
the  purposes  set  forth  in  the  petition.  The  right  to  this  judg- 
ment was  vigorously  contested  in  the  circuit  court,  chiefly  upon 
the  ground  that  the  erection  of  the  dam  in  question  would  prac- 
tically destroy  the  use  of  a  mill  a  very  short  distance  above,  on 
the  same  creek,  owned  by  the  plaintiffs  in  error,  which  had 
been  established  and  in  operation  for  nearly  one  hundred  years. 
In  the  view  we  take  of  the  case,  this  phase  of  the  controversy 
need  not  be  considered,  for  we  are  met  at  the  threshold  with  a 
vital  question,  which  arises  on  the  face  of  the  proceedinir — 
that  is,  whether  or  not  the  judgment  complained  of  is  a  taking 
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of  private  property  for  a  private  purpose,  which  is  not  au- 
thorized. 

It  will  be  observed,  as  shown  by  the  application  to  the  circuit 
court,  that  the  defendant  in  error  desires  to  secure  the  necessary 
power  to  operate  a  cider  mill  and  the  machinery  of  a  telephone 
exchange,  noiu  on  the  land  belonging  to  him.  It  is  true,  that 
in  his  petition  he  calls  the  structure  or  structures  a  "public 
cider  mill,"  "and  the  machinery  of  a  certain  public  telephone 
exchange,"  but  there  is  nothing  on  the  face  of  his  petition,  and 
not  a  word  in  the  record,  to  show  that  the  public  has  the  slight- 
est interest  in  either. 

This  court,  in  the  recent  case  of  Fallsburg  &c,  Co.  v.  Alex- 
ander, 101  Va.  98,  43  S.  E.  194,  99  Am.  St.  Rep.  855,  61 
L.  R.  A.  129,  citing  Lewis  on  Eminent  Domain,  and  other 
authorities,  says:  "The  test  whether  a  use  is  public  or  not  is 
Avhether  a  public  trust  is  imposed  upon  the  property,  whethei* 
the  public  has  a  legal  right  to  the  use,  which  cannot  be  gainsaid 
or  denied  or  withdrawn  by  the  owner."  It  is  there  further  said : 
"Strictly  speaking,  private  property  can  only  be  said  to  have 
been  taken  for  public  uses  when  it  has  been  so  appropriated 
that  the  public  have  certain  well-defined  rights  to  that  use 
secured,  as  the  right  to  use  the  public  highway,  the  public  ferry^ 
the  railroad,  and  the  like.  But,  when  it  is  so  appropriated  that 
the  public  have  no  right  to  its  use  secured,  it  is  difficult  to  per- 
ceive how  such  an  appropriation  can  be  denominated  a  public 
use."    Jordan  v.  ^Yoodward,  40  Me.  317. 

In  his  work  on  Constitutional  Limitations,  p.  654,  Judge 
Cooley  says:  "The  public  use  implies  a  possession,  occupation 
and  enjoyment  of  the  land  by  the  public  at  large,  or  by  public 
agencies ;  and  the  due  protection  to  the  rights  of  private  prop- 
erty will  preclude  the  government  from  seizing  it  and  turning 
it  over  to  another  on  vague  grounds  of  public  benefit  to  spring 
from  a  more  profitable  use  to  which  the  latter  may  devote  it." 

The  Fallsburg  case,  supra,  was  much  stronger  than  the  case 
at  bar  for  upholding    the    right  to    condemn,  and  this    court 
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afiirmed  the  judgment  in  that  case,  dismissing  the  proceeding 
as  an  attempt  to  condemn  private  property  for  private  uses. 

When  the  power  of  eminent  domain  is  invoked,  it  must  be 
made  clearly  to  appear  that  the  property  sought  to  be  condemned 
is  useful  to  the  public,  and  the  existence  or  non-existence  of  a 
public  use  in  any  given  case  must  be  determined  by  the  court. 
Fallsburg  case,  supra;  Varner  v.  Martin,  21  W.  Va.  550. 

The  purpose  for  which  the  property  is  sought  to  be  taken  in 
the  case  at  bar  does  not  clearly  appear  to  be  for  a  public  use  or 
public  purpose.  On  the  contrary,  the  grounds  of  public  benefit 
upon  which  the  taking  is  proposed,  are  vague,  indefinite  and 
uncertain,  and  the  use  which  the  public  is  to  have  of  the  prop- 
erty, or  the  manner  in  which  it  is  to  be  benefited  by  such  use, 
is  by  no  means  fixed  and  definite,  and  may  be  gainsaid,  denied, 
or  withdrawn,  so  far  as  the  record  shows,  at  the  will  of  the 
defendant  in  error. 

As  said  in  the  Fallsburg  case,  supra,  "The  private  benefit  too 
clearly  dominates  the  public  interest  to  find  constitutional  au- 
thority for  the  exercise  of  the  power  of  eminent  domain,  and  is 
the  equivalent  of  taking  private  property  for  a  private  use, 
against  the  will  of  the  owner,  which  cannot  be  done  in  any  case." 

The  judgment  complained  of  must,  therefore,  be  reversed; 
and  this  court  proceeding  to  enter  such  judgment  as  the  circuit 
court  ought  to  have  entered,  it  is  ordered  that  the  petition  there 
filed  by  the  defendant  in  error  be  dismissed. 

Beversed. 
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KicbmoNd. 

Grasty  v.  Lindsay. 
November  21,  1907. 
Absent,  Cardwell,  J. 

1.  Instructions — Evidence  to  Support. — An    histruction    is    properlr  it- 

fused  when  predicated  on  the  existence  of  a  fact  denied  by  the  testi- 
mony of  the  party  offering  the  instruction. 

2.  Contracts — Right  Reserved  to  Terminate — Failure  to  Exercise — Faltt 

Representations — Burden  of  Proof — Case  at  Bar, — Plaintiff  con- 
tracted to  lx>re  a  well  for  the  defendant  at  a  stated  price  per  foot, 
the  defendant  reserving  to  himself  the  absolute  right  to  stop  the 
work  at  any  time  lie  saw  fit,  upon  payment  of  the  contract  price  for 
work  done.  After  a  depth  of  five  hundred  feet  had  been  reached,  for 
which  payment  was  subsequently  made,  defendant  claims  that  tht 
plaintiff  falsely  represented  to  him  that  he  had  reached  flat  rock, 
and  that  but  for  such  representatio-a  the  defendant  would  hire 
stopped  the  work,  but  the  boring  was  allowed  to  proceed  one  hundmi 
and  thirty  feet  deeper,  for  the  price  of  which,  this  action  ww 
brought.  The  trial  court  instructed  the  jury  that,  if  the  defendant 
claims  that  he  would  have  exercised  his  right  and  stopped  the  work, 
but  for  the  representation  made  to  him  by  the  plaintiff,  the  burden 
is  on  the  defendant  to  prove,  by  a  preponderance  of  the  evidence,  to 
the  satisfaction  of  the  jury  that  such  representation  was,  as  * 
matter  of  fact,  untrue,  and  that  the  defendant  relied  upon  and  w»s 
misled  by  such  representation.  There  was  a  verdict  for  the  pUin- 
tiff  for  the  amount  of  his  claim,  and  this  verdict  and  the  rostnictioi 
of  the  trial  court  are  approved  by  this  court. 

Error  to  a  judgment  of  the  Circuit  Court  of  Augusta  county, 
in  an  action  of  assvmpsit.  Judgment  for  the  plaintiff.  I^ 
fendant  assigns  error. 


Affirmel 


The  opinion  states  the  case. 
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Fitzhugh  Elder,  for  the  plaintiff  in  error. 
Timherlake  &  Nelson,  for  the  defendant  in  error. 
Keith,  P.,  delivered  the  opinion  of  the  court. 

This  was  an  action  in  assumpsit  brought  in  the  circuit  court 
f.f  Augusta  county  by  Samuel  Lindsay  against  Thomas  P. 
Grasty,  to  recover  the  sum  of  $325.  The  defendant  pleaded 
non  assumpsit,  and  a  jury  being  empaneled  found  a  verdict  in 
favor  of  the  plaintiff  for  $325,  to  which  a  writ  of  error  was 
allowed  by  one  of  the  judges  of  this  court. 

Lindsay  and  Grasty  entered  into  a  written  contract  on  the 
2Sth  day  of  April,  1905,  by  which  Lindsay  undertook  to  bore 
a  well  on  the  premises  of  Grasty.  So  much  of  the  contract  as 
is  material  to  the  issue  before  us  is  as  follows :  ^'  *  '^'  ^  the  said 
Lindsay  agrees  to  begin  the  work  at  once  and  to  carry  it  on 
continuously  to  completion  and  to  the  production  of  a  satisfac- 
tory flow  of  water,  unless  the  work  shall  be  stopped  by  the  party 
of  the  first  part;  the  party  of  the  first  part  agrees  to  pay  foi 
said  work  at  the  rate  of  $2.50  per  foot  in  cash  upon  the  com- 
pletion of  the  work,  whether  the  same  shall  be  stopped  by  the 
party  of  the  first  part  or  shall  be  continued  to  completion,  and 
agrees  to  pay  the  amount  above  stipulated  in  cash  upon  the 
completion  of  the  work." 

After  the  well  had  been  bored  to  a  depth  of  nearly  500  feet, 
at  a  cost  of  $1,250,  all  of  which  has  been  paid,  Grasty  began  to 
doubt  whether  or  not  a  supply  of  water  could  be  obtained  at 
that  point.  He  thereupon  consulted  Charles  Catlett,  a  geologist 
of  repute,  who  advised  him,  after  an  inspection  of  the  premis(*3, 
that  the  inclination  of  the  limestone  rock  at  that  point  was 
?noh  as  to  render  it  exceedingly  improbable  that  water  would 
be  found.  Grasty  went  then  to  Lindsay  and  had  some  conversa- 
tion with  him  upon  the  subject,  informed  him  of  hi?  fears  and 
of  tlie  opinion  of  Mr.  Catktt,  and  said  to  him  that  he  did  not 
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care  to  go  beyond  the  500  feet.  Lindsay  continued  to  bore, 
and  infonned  Grasty  that,  in  his  opinion,  they  had  gotten 
through  the  inclined  strata  of  rock,  and  had  reached  flat  rock. 
Grasty,  it  seems,  was  doubtful  whether  or  not  this  conclusion 
was  correct,  and  so  expressed  himself,  according  to  his  testi- 
mony, to  Lindsay,  who  replied  to  him :  "I  know  that  the  driU 
is  now  in  flat  rock." 

Grasty,  in  his  cross-examination,  in  reply  to  the  question, 
"Did  you  ever,  at  any  time,  exercise  your  right,  under  the  con- 
tract, and  stop  Lindsay  from  the  work  ?"  replied :  "Xo,  I  can- 
not say  that  I  stopped  him;  he  came  and  said,  'Mr.  Grasty,  I 
have  another  job  over  in  Albemarle ;'  and  I  said,  'You  had  better 
take  it.'  I  was  willing  for  him  to  resume  drilling  on  his  return 
if  he  could  prove  to  me  definitely  that  he  was  in  flat  rock."  And 
further,  in  the  course  of  his  examination,  the  defendant  testi- 
fied that  the  plaintiff  never  did,  at  any  time,  in  express  terms, 
agree  that  the  boring  of  the  well  beyond  the  depth  of  500  feei 
was  to  be  at  the  risk  and  cost  of  plaintiff  and  without  charge 
in  the  event  the  rock  beyond  that  depth  could  not  be  shown  to 
be  flat  or  horizontal  to  defendant's  satisfaction;  but  that  this 
was  the  inference  drawn  by  defendant  from  the  statement  of 
plaintiff  that  he  had  struck  flat  rock,  and  that  he  was  willing 
to  risk  his  reputation  as  a  well-digger  upon  it.  Defendant 
further  testified  on  cross-examination  that  ''his  position  in  this 
case  is  just  this:  that  he  expected  the  plaintiff  to  stop  when 
he  reached  a  depth  of  500  feet ;  that  he  did  not  stop  plaintiff  at 
the  depth  of  500  feet,  because  at  or  about  the  time  the  well 
reached  that  depth,  plaintiff  told  him  that  he  had  struck  flat 
rock;  that,  relying  upon  this  representation,  which  he  now  be- 
lieves to  have  been  untrue,  he  forebore  to  stop  plaintiff,  and 
allowed  him  to  continue;  that,  but  for  such  representation  by 
the  plaintiff,  he  would  have  stopped  him,  as  he  had  the  right 
to  do  under  his  contract,  at  the  depth  of  500  feet." 

The  plaintiff  testified,  that  the  point  at  which  he  began 
boring  was  designated  by  the  defendant ;  that  the  first  stratum 
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of  limestone  rock  which  he  encountered  was  slanting;  that  this 
was  readily  determined  by  the  way  the  bit  struck  upon  it ;  that 
there  is  no  difficulty  whatever  in  telling  how  rock  lies — ^whether 
flat  or  slanting  at  an  ajigle — as  the  bit  used  in  borijig  is  con- 
stantly turned  and  the  edge  only  bites  into  the  rock  >vhen  it  ib 
first  encountered,  and  it  is  only  when  the  hole  has  gotten  a 
good  start  that  it  begins  to  strike  squarely;  that  Mr.  Grasty 
was   present   frequently  during  the   drilling  operations,   and 
asked  a  great  many  questions,  which  he,  the  plaintiff,  always 
answered  gladly ;  that  the  well  was  frequently  tested  from  time 
to  time  in  the  presence  of  the  defendant;  that  when  he,  the 
plaintiff,  had  bored  through  two  strata  of  rock,  he  got  a  supply 
of  Avater  which  he  thought  would  probably  be  sufficient;  that 
the  well  was  tested  with  a  pump,  and  the  defendant  said  that 
he  desired  more  water  and  wanted  the  well  drilled  deeper;  that 
the  depth  of  the  well  at  this  time  was  nearly  five  hundred  feet ; 
that  the  drilling  was  accordingly  continued  into  the  next    or 
third  stratum  of  limestone  rock;  that  when  this  last  stratum  of 
rock  was  encountered,  the  bit  struck  it  squarely  all  around,  thus 
indicating  that  the  rock  presented  a  flat  surface  at  the  point 
of  the  bit ;  that  he  told  Mr.  Grasty  that  the  bit  had  struck  flat 
rock ;  that  it  was,  of  course,  impossible  for  him  or  anyone  else, 
to  tell  the  extent  of  the  flat  rock,  or  to  tell  anything  about  its 
slope  except  at  the  point  of  the  bit ;  that  when  the  well  reached 
a  depth  of  630  feet,  or  about  that  time,  he,  the  plaintiff,  re- 
ceived a  letter  from  a  gentleman  in  Albemarle — a  Mr.  Patter- 
son— requesting  him  to  drill  a  well  for  him  at  his  place  near 
Charlottesville;   that  plaintiff  told  defendant  of  Mr.   Patter- 
son's request,  and  asked  defendant  if  he  would  allow  him  to 
move  his  machinery  to  Albemarle  and  bore  this  well  for  Mr. 
Patterson,  and  then  return  and  complete  defendant's  well ;  that 
defendant  said  that  he  would  permit  plaintiff  to  do  this,  pro- 
vided he  would  return  as  soon  as  possible  and  complete  his 
well;  that  plaintiff  thereupon  went  to  Albemarle  and  bored 
Mr.  Patterson's  well,  and    when    he    returned  he  notifled  de- 


Digitized  by 


Google 


432  Grasty  v.  Lindsay,  107  Va.  428. 


Opinion. 


fendant  that  he  was  ready  to  complete  the  work  on  his  well; 
that  defendant  said  that  he  had  installed  a  gasoline  engine  and 
pump  and  wanted  to  test  the  supply  of  water  already  obtained 
before  he  had  any  more  work  done;  that  some  time  after  this, 
the  defendant  having  paid  only  $1,000,  plaintiflf  asked  him  ta 
pay  the  balance;  that  defendant  stated  that  he  had  no  money 
on  hand,  but  would  give  a  note  for  $250,  which  he  would  pay  in 
a  short  time;  that  plaintiff  agreed  to  this,  and  the  note  wa& 
taken  and  discounted,  and  was  paid  when  it  fell  due ;  that  up  to- 
this  time,  plaintiff  had  never  heard  one  word  from  the  defendant 
as  to  any  dispute  about  the  well  or  the  amount  due,  or  any 
claim  on  the  part  of  the  defendant,  that  .he,  the  plaintiff,  had 
made  any  untrue  statement  or  representations  as  to  the  char- 
acter of  the  rock  in  which  he  had  bored ;  that  the  first  intimation 
he  had  of  any  trouble  was  when  the  note  was  given;  that  the 
note  was  not  given  or  accepted  in  full  payment  of  the  balance 
due  on  account  of  the  well;  that  the  amount  paid  him  was 
$1,250,  which  was  paid  in  three  payments;  that  the  balance  due 
is  $325;  and  that  he  tried  repeatedly  to  get  defendant  to  pay 
this  balance,  but  defendant  refused  to  do  so,  saying  that  he 
would  pay  it  when  it  was  proven  to  him  that  the  last  stratum  of 
rock  was  flat. 

Upon  this  evidence,  defendant  asked  the  court  to  give  the 
following  instruction:  "The  court  instructs  the  jury,  that  if 
they  believe  from  the  evidence  that  the  defendant,  Thomas  P. 
Grasty,  instructed  the  plaintiff,  Samuel  Lindsay,  to  stop  boring 
the  well  on  the  Grasty  premises  after  a  depth  of  five  hundred 
feet  had  been  reached,  as  he  had  a  right  to  do  under  the  con- 
tract relating  to  the  boring  of  said  well,  and  that  said  five 
hundred  feet  of  well  had  been  paid  for,  and  that  the  boring 
after  said  depth  of  five  hundred  feet  had  been  reached,  was 
upon  the  guarantee  by  the  said  plaintiff,  Lindsay,  to  the  de- 
fendant, Grasty,  that  he,  the  said  Lindsay,  was  then  boring  in 
a  horizontal  or  flat  strata  of  rock,  then  they  must  find  for  thu 
defendant,  unless  they  further  believe  from  the  evidence  that 
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said  Lindsay,  as  a  matter  of  fact,  after  said  five  hundred  fett 
had  beeu  reached,  was  actually  boring  in  a  horizontal  or  flat 
strata  of  rock." 

This  instruction  was  rejected  by  the  court.  It  could  not  have 
done  otherwise.  It  is  predicated  upon  the  fact  that  Thomas  P. 
Grasty  instructed  the  plaintiff  to  stop  boring  after  a  depth  of 
five  hundred  feet  had  been  reached,  in  the  face  of  Grasty's  own 
testimony  that  he  had  never  directed  Lindsay  to  stop  the  work. 

The  court  gave  to  the  jury  the  following  instruction :  "The 
court  instructs  the  jury  that,  under  the  contract  between  the 
plaintiff  and  the  defendant  in  issue  in  this  case,  the  defendant 
had  the  absolute  right  to  stop  the  plaintiff  from  boring  the 
well  at  any  time  he  saw  fit  to  do  so.  And  if  the  defendant 
claims  that  he  would  have  exercised  this  right  and  stopped  the 
plaintiff,  but  for  a  representation  made  to  him  by  the  plaintiff, 
the  burden  is  on  the  defendant  to  prove,  by  a  preponderance  of 
evidence  to  the  satisfaction  of  the  jury,  that  such  representatioii 
was,  as  a  matter  of  fact,  untrue,  and  that  the  defendant  relied 
upon  and  was  misled  by  such  representation.  Unless  the  de- 
fendant has  proven  both  of  these  facts  by  a  preponderance  of 
evidence,  to  the  satisfaction  of  the  jury,  the  jury  must  find  a 
verdict  in  favor  of  the  plaintiff." 

We  think  there  was  no  error  in  this  instruction.  Plaintiff 
in  error  complains  that  the  instruction  is  grossly  misleading 
and  erroneous,  first,  because  it  imputed  to  the  defendant  a 
theory  of  defense  which  he  never  entertained,  and  which  there 
is  no  evidence  to  support;  and,  second,  because  it  instructs  the 
jury  erroneously  upon  such  theoretical  defense. 

That  there  is  evidence  to  support  it  appears  from  the  testi- 
mony of  the  defendant  himself,  as  follows :  "lie  did  not  stop 
plaintiff  at  the  depth  of  five  hundred  feet,  because  at  or  about 
the  time  the  well  reached  that  depth,  plaintiff  told  him 
that  he  had  struck  flat  rock ;  that,  relying  upon  this  representa- 
tion, which  he  now  believes  to  have  been  untrue,  he  forebore  to 
stop  plaintiff,  and  allowed  him  to  continue;  that,  but  for  such 
Vol.  cvii — 55 
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representation  by  the  plaintiff,  he  would  have  stopped  him,  as 
he  had  the  right  to  do  under  his  contract,  at  the  depth  of  five 
hundred  feet." 

Upon  this  evidence,  and  guided  by  this  instruction,  the  jury 
found  a  verdict  for  the  plaintiff  for  the  sum  of  $325,  upon 
which  the  circuit  court  entered  judgment. 

We  find  no  error  to  the  prejudice  of  plaintiff  in  error,  and 
the  judgment  of  the  circuit  court  is  aflBrmed. 

A/fjrrried. 
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Rlcbmonl 

GivENs  AND  Others  v.  Clem. 

November  21,  1907. 
Absent,  Cardwell,  J. 

1.  Appeal  and  Ebbor — Parties. — ^A  widow  who  has  not   renounced  her 

husband's  will  has  no  interest  in  land  devised  by  him  solely  to  his 
children,  and  cannot  appeal  from  a  decree  adverse  to  the  interest 
of  the  children,  although  a  party  to  the  suit  in  which  the  decree 
was  rer^klered. 

2.  Appeal   and    Ebbor — Infants — Ouardian   ad   Liitem — Next   Friend, — A 

guardian  ad  litem  may  appeal  in  the  names  of  the  infants,  by  him- 
self as  such  guardian,  from  a  decree  adverse  to  their  interest,  but 
if  he  fails  to  do  so,  the  infants  may  appeal  by  some  one  as  their 
next  friend. 

3.  Specific  Pebfobmance — Discretion — Sale  by  Executor — Injury  to  Bene- 

ficiaries,— Specific  performance  rests  in  the  sound  judicial  discre- 
tion of  a  court  of  equity,  and  will  not  be  decreed  against  an  executor, 
although  he  has  a  discretionary  power  of  sale,  where  it  would  be 
prejudicial  to  the  interests  of  infant  beneficiaries  who  oppose  the 
sale,  and  where  the  executor  himself  has  refused  to  perform;  but 
the  purchaser  will  be  left  to  his  remedy  at  law  against  the  executor. 
Although  an  executor  acts  m  good  faith,  and  within  his  powers,  he 
will  not  be  compelled  to  perform  against  the  interest  of  his  bene- 
ficiaries, even  though  the  court  would  have  compelled  performance 
between  two  persons  acting  for  themselves  only. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Augusta  county. 
Decree  for  complainant.     Defendants  appeal. 

Reversed, 
The  opinion  states  the  case. 
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Bumgardner  &  Bumgardner,  for  the  appellants. 
Turner  K.  Ilackman,  for  the  appellee. 
Buchanan,  J.,  delivered  the  opinion  of  the  court. 

The  appellee  instituted  this  suit  against  the  executor,  widow 
and  children  of  W.  C.  Givens,  deceased,  for  the  specific  execu- 
tion of  an  agreement  for  the  sale  and  purchase  of  a  parcel  of 
land  belonging  to  the  estate  of  the  decedent,  entered  into  be- 
tween the  appellee  as  purchaser   and  the  executor  as  vendor. 

The  decedent  devised  the  said  land  to  his  five  children,  all 
of  whom  were  infants,  but  authorized  his  executor  to  manage 
and  control  the  same  during  the  minority  of  his  youngest  child^ 
and  to  that  end  directed  that  he  should  receive  all  the  rents 
and  profits  arising  therefrom,  and  use  the  same  in  the  mainte- 
nance and  support  of  the  children ;  and  gave  him  the  further 
authority  to  sell  and  convey  the  same,  at  any  time  during  that 
period,  if,  in  his  judgment,  the  interest  of  the  children  would 
be  promoted  thereby. 

After  entering  into  the  executory  agreement  for  the  sale  of 
the  land,  the  executor  refused  to  complete  the  sale  by  conveying 
the  property  to  the  purchaser.  Thereupon  the  appellee  instituted 
this  suit. 

The  defense  relied  on  by  the  children,  who  answered  by 
guardian  ad  litem  (no  answer  being  filed  by  the  executor),  was^ 
that  the  executory  agreement  of  sale  should  not  be  specifically 
executed,  because  it  was  prejudicial  to  their  interests. 

The  circuit  court  directed  one  of  its  commissioners  to  make 
inquiry  and  report  whether  or  not  the  complainant  was  entitled 
to  a  specific  execution  of  the  contract,  and  whether  the  con- 
firmation of  the  sale  by  the  court  would  be  advantageous  or 
prejudicial  to  the  interests  of  the  infant  defendants.  The  com- 
missioner reported  that  the  infant  defendants  would  be  preju- 
diced by  confirming  or  specifically  executing  the  agreement  of 
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sale,  but  that,  under  the  law,  notwithstanding  that  fact,  the 
purchaser  was  entitled  to  the  relief  sought  by  his  bill.  The 
circuit  court  decreed  that  the  agreement  should  be  specifically 
performed;  and  from  that  decree  the  decedent's  widow  and 
the  infant  defendants,  by  her  as  their  next  friend,  presented 
their  petition  for  an  appeal,  which  was  allowed. 

The  appellee  asks  that  the  appeal  be  dismissed  as  to  the 
widow,  because  she  had  no  interest  in  the  subject  of  the  litiga- 
tion; and  as  to  the  infants,  because  their  guardian  ad  litem 
alone  had  the  right  to  appeal  on  their  behalf. 

We  are  of  opinion  that  the  appeal  should  be  dismissed  as  to 
the  widow,  as  she,  under  her  husband's  will,  which  she  does 
not  appear  to  have  renounced,  had  no  interest  in  the  land  in- 
volved in  this  case.  The  guardian  ad  litem  might  have  taken 
an  appeal  in  the  name  of  the  infants,  by  himself  as  such,  but  il 
he  did  not  they  had  the  right  to  do  so  by  some  one  as  their 
next  friend.  They  were  parties  to  the  suit,  the  owners  of  the 
land  contracted  to  be  sold,  and  were  prejudiced  by  the  decree 
from  which  the  appeal  was  sought,  which  was  an  appealable 
decree,  and  therefore  come  clearly  within  the  provisions  of 
section  3454  of  the  code.  See  22  Cyc.  706 ;  14  Ency.  PI.  &  Pr., 
1058 ;  Stewart  v.  Crahhin,  6  Munf.  280. 

The  only  question  involved  in  this  appeal  upon  the  merits 
is  whether  or  not  a  court  of  equity  will  compel  a  fiduciary, 
vested  with  a  discretionary  power  to  sell  lands  devised  to  infants 
when,  in  his  judgment,  their  interest  will  be  promoted  by  a 
sale,  to  specifically  perform  an  executory  agreement  entered 
into  by  him  for  its  sale,  when  it  appears  that  such  agreement, 
when  entered  into,  was  prejudicial  to  their  interest,  and  whiol* 
he  refuses  to  perform. 

Where  a  trust  is  discretionary,  as  in  this  case,  a  court  of 
equity  has  no  jurisdiction  to  interfere  with  its  exercise,  so  long 
as  the  trustee  acts  in  good  faith,  either  in  exercising  or  in 
refusing  to  exercise  the  power  vested  in  him.  Dillard  v.  Dil- 
lard,  97  Va.  434,  34  S.  E.  60,  and  cases  cited;  Trout  £c.  v. 
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Pratt,  100  Va.  431,  441,  444,  56  S.  E.  165,  8  L.  R.  A. 
(X.  S.)  398. 

There  is  nothing  in  this  case  to  show  that  the  executor,  in 
making  the  agreement  of  sale,  was  acting  in  bad  faith.  The 
most  that  can  be  said  is  that,  in  entering  into  the  contract 
which  he  thought  would  promote  the  interests  of  the  infant 
owners  of  the  land,  he  was  mistaken,  and  that,  when  he  dis- 
covered his  mistake,  he  refused  to  specifically  perform  hia 
agreement. 

It  is  well  established  that  specific  performance  is  not  a 
matter  of  course — ex  debito  justitiae — ^but  rests  entirely  in  the 
judicial  discretion  of  the  court;  not  an  arbitrary  or  capricious 
discretion,  dependant  upon  the  mere  pleasure  of  the  court,  but 
that  sound  and  reasonable  discretion  which  governs  itself  as 
far  as  it  may  by  general  rules  and  principles,  but  which,  at  the 
same  time,  grants  or  refuses  relief  according  to  the  circumstance 
of  each  particular  case,  where  those  general  rules  do  not  furnish 
any  exact  measure  of  justice  between  the  parties.  2  Min.  Inst. 
(Ist.  ed.)  984;  Bryan  v.  Loftus,  Adinr.,  1  Rob.  12,  16-17;  3» 
Am.  Dec.  242 ;  Shenandoah  Val.  B.  Co.  v.  Lewis,  76  Va.  833 ; 
Fishbume  v.  Ferguson,  85  Va.  321,  328,  7  S.  E.  361;  Halsey 
V.  Monteiro,  92  Va.  581,  588,  24  S.  E.  258. 

In  Thompson  v.  Jackson,*  S  Rand.  504,  505,  15  Am.  Dec, 
721,  it  was  said  by  Judge  Carr:  "The  application  to  equity  is 
not  ex  debito,  but  merely  presents  to  the  sound  discretion  of 
that  fonmi  this  question:  Is  it  better  for  the  furtherance  of 
justice,  considering  all  the  circumstances  of  the  case,  to  give  the 
party  specific  execution,  or  to  leave  him  to  his  remedy  at  law  V^ 

If  the  agreement  were  for  the  sale  of  the  executor's  own 
land,  made  under  the  circumstances  of  this  case,  it  is  clear,  we 
think,  that  the  furtherance  of  justice  would  require  its  specific 
execution.  But  where  one  of  the  contracting  parties  is  exer- 
cising a  power  in  making  sale  of  another's  land,  it  does  not 
follow  that  the  agreement  of  sale  will  be  specifically  executed  in 
all  cases  against  the  beneficiary,  where  it  would  have  been  so 
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executed  against  the  party  acting  for  him,  if  the  latter  had  been 
selling  his  own  property. 

In  Pomeroy  on  Contracts  (Specific  Performance),  sec.  180, 
it  is  said:  *^*Contracts  whose  provisions,  if  carried  into  opera- 
tion, would  constitute  or  require  a  breach  of  trust  by  the  party 
performing,  *  *  *  will  never  be  specifically  enforced  by  a 
court  of  equity." 

In  Mortlock  v.  Bullet,  10  Vesey  292,  Lord  Eldon  said  in 
discussing  the  questions  involved  in  that  case :  "Next,  are  they 
(the  trustees)  bound  by  their  subsequent  conduct  as  if  there 
had  been  antecedent  authority?  Clearly  they  are  not.  The 
trustees  never  had  the  approbation  of  the  husband  and  wife. 
They  never  can  be  said  to  be  bound  by  the  drafts  settled  by 
the  solicitor ;  and  in  the  very  nature  of  the  subject  of  sale,  there 
were  circumstances  giving  them  locus  penitentiae  the  moment 
they  were  informed  there  was  a  question  whether  the  price  was 
reasonable.  But,  supposing  they  were  bound,  that  will  not  help 
the  plaintiff  to  the  relief  prayed;  for  I  am  clearly  of  the 
opinion  that  their  conduct  was  a  breach  of  trust,  not  meaning  to 
throw  any  imputation  upon  them,  as  the  transaction  was  very 
likely  to  happen ;  but  their  duty  was  not  to  execute  their  power 
of  selling,  unless  they  knew  a  discretion  had  been  wisely  and 
fully  exerted  upon  the  point  of  reasonable  price;  unless  they 
were  satisfied  that,  upon  that  point,  no  reasonable  objection 
could  be  made  with  reference  to  the  interests  of  Mr.  BuUer,  Mrs. 
Buller  or  the  children  who  might  come  into  existence.  If  the 
court  had  been  called  upon  in  the  life  of  Mrs.  Buller  for  a 
specific  execution,  there  is  so  little  ground  for  it  imder  those 
circumstances,  that,  on  the  contrary,  at  the  suit  of  the  cestui 
que  trust  the  trustees  would  have  been  restrained  from  execut- 
ing. The  question  as  to  the  interposition  of  the  court  between 
the  plaintiff  and  Mr.  Buller  would  have  been  different.  But  it 
would  be  impossible  to  decree  a  specific  performance  when,  on 
the  very  same  day,  the  court  might  be  compelled  to  say  it  would 
be  a  breach  of  trust.*' 


Digitized  by 


Google 


440  GivENS  V,  Clem,  107  Va.  435. 


Opinion. 


In  the  case  of  White  v.  Cuddon,  8  Clark  &  Fin.,  H.  of  L. 
Eep.,  766,  where  it  was  held  that  if  there  was  a  substantial  mis- 
description of  the  property,  a  court  of  equity  would  not  enforce 
specific  performance  against  trustees  with  compensation,  as 
being  prejudicial  to  the  cestui  que  ti-ust  and  incapable  of  being 
ascertained.  Lord  Campbell,  in  his  opinion,  said:  *'In  selling 
the  trust  property  in  such  a  manner  and  with  such  a  result,  the 
trustees  would  certainly  be-  guilty  of  a  breach  of  tinist.  The 
contract  caimot,  therefore,  be  specifically  enforced  against  them, 
and  the  purchaser  ought  to  be  left  to  an  action  at  law  to  recover 
damages  from  them,  adequate  to  the  loss  he  can  show  that  he 
has  sustained  by  their  breach  of  contract." 

While  in  the  case  under  consideration  the  agreement  of  sale, 
under  the  circumstances  of  the  case,  would  not  amount  to  a 
breach  of  trust  if  carried  into  effect,  still,  we  do  not  think  it 
would  be  in  the  furtherance  of  justice  to  compel  the  executor  to 
do  what,  in  his  discretion,  he  does  not  think  he  ought  to  do,  and 
what  the  record  shows  would  be  to  the  prejudice  of  the  infant 
owners  of  the  land;  but  the  purchaser  should  be  left  to  his 
remedy  at  law  against  his  vendor.  Pom.  on  Contracts.  (Spec. 
Per.),  sec.  180. 

The  decree  appealed  from  must  be  reversed,  and  the  com- 
plainant's bill  dismissed,  without  prejudice  to  his  right  to  pro- 
ceed at  law. 

Reversed, 
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Ricbnonl 

HOOVEE   V.    ^EFF   AND    OtHEKS. 
November  21,  1007. 

1.  Deeds — Undue  Influence — Burden  of  Proof — Case  in  Judgment. — ^Undue 

i'afluence  to  invalidate  a  deed  or  will  must  be  such  as  to  overcome 
the  will  and  control  the  judgment  of  the  grantor  or  testator.  The 
proof  must  show  that  the  act  was  procured  by  coercion,  by  impor- 
tunity which  could  not  be  resisted,  and  that  the  motive  was  tanta- 
mount to  force  or  fear.  The  burden  of  proving  undue  influence  is 
always  on  him  who  alleges  it.  In  the  case  in  judgment,  the  evidence 
does  uot  sustain  the  charge. 

2.  Deeds — Undue  Influence — Conveyance  hy  Wife  to  Husband. — ^The  fact 

that  the  grantee  in  a  deed  is  the  hubband  of  the  grantor  is  a  cir- 
cumstance to  be  considered  in  determining  whether  the  deed  was 
procured  by  undue  influence,  but  that  fact  alone  would  not  justify 
the  a^xinulling  of  the  deed. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Rockingham 
county.  Decree  for  the  complainants.  Defendant  Hoover  ap- 
peals. 

Reversed, 

The  opinion  states  the  case. 

D.  0,  Dechert,  for  the  appellant. 

(7.  B.  Wingfield,  for  the  appellws. 

Cardwell,  J.,  delivered  the  opinion  of  the  court. 

It  appears  that  Emanuel  Hoover,  appellant,  on  or  about  the 
Vol.  evil — 56 
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1st  day  of  January,  1903,  intermarried  with  one  Virginia  ('. 
Will,  a  widow,  who  then  was  and  up  to  the  time  of  her  death 
remained  without  decendants.  Her  death  occurred  on  the  16th 
day  of  March,  1904,  about  fifteen  months  after  her  marria^*-, 
and  in  the  early  evening  of  the  day  preceding  her  death  sh" 
executed  a  deed  convc^ying  to  the  appellant  certain  lands  *>i 
value  of  about  $1,000,  the  conveyance  being  made  for  the  noui- 
inal  consideration  of  $1.00,  and  the  lands  conveyed  charg*-^! 
with  the  payment  of  $100  to  Bessie  Will,  grantor's  niece,  wkii 
she  became  twenty  years  of  age,  and  in  the  event  of  the  death 
of  Bessie  Will  bc^fore  she  became  twenty  years  of  age,  appella;.: 
was  to  retain  the  $100  as  his  own  money. 

The  bill  in  this  causi-  was  filed  by  a  portion  of  the  next  of 
kin  and  heirs  at  law  of  the  grantor  against  the  appellant  anJ 
other  i)arties  named  as  defendants,  to  have  vacated  and  annulVJ 
the  said  deed,  upon  the  alleged  grounds,  that  at  the  time  of  its 
execution,  the  grantor  was  mentally  incapable  of  engaging  in 
the  transaction,  and  that  the  same  was  procured  by  the  exerci^ 
of  undue  influence  upon  her  by  appellant.     Upon  a  hearing  of 
the  cause  on  the  pleadings  and  the  proofs  taken  for  both  the 
complaiiunits  and  the  appellant,  the  circuit  court  made  its  ie- 
cree,  finding  that  the  grantor  was  entirely  capable  of  executing 
the  conveyance,  but  that  the  conveyance  was  procured  by  undue  | 
influence,  and  vacated  and  annulled  the  same,  except  as  to  the 
charge  thereby  created  u^ion  the  lands  in  favor  of  Bessie  Will, 
amounting  to  $100,  as  to  which  the  bill  itself  prayed  that  the 
d(»ed  be  not  disturbed.     From  that  decree  the  api)ellant  obtained 
this  appeal. 

The  evidence  discloses  that,  at  the  time  of  the  marriage  ^f 
appellant  with  the  grantor  in  said  conveyance,  she  had  been  for 
some  years  a  widow,  living  alone  in  the  country  upon  the  lanJ^ 
in  controversy,  about  a  mile*  from  the  home  of  appellant,  of 
whose  first  wife  she  was  a  relative;  that  her  own  kindred  and 
heirs  at  law,  or  many  of  them,  were  of  half  blood  only,  and  for 
the  most  part    resided  a  considerable  distance  from  her;  that 
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nearly  all  of  her  kindred  ceased  communication  with  her  for 
some  time  prior  to  her  intermarriage  with  appellant,  and  this 
situation  seems  to  have  existed  for  many  years  previous  to  that 
marriage  certainly  during  the  entire  period  to  which  reference 
is  made,  her  kindred  had  wholly  failed  to  render  her  any  of 
those  kindly  attentions  usually  expected  from  relatives  to  one 
in  her  position,  and  had  given  her  no  assistance  whatever  m 
the  conduct  of  her  affairs.  On  the  other  hand,  it  is  shown  that 
appellant  had  been  often,  prior  to  his  marriage  with  the  said 
Virginia  C.  WiU,  of  material  assistance  to  her,  aiding  her  in 
the  cidtivation  of  her  lands,  supplying  her  with  fire-wood  and 
other  necessaries,  and  during  the  period  of  the  marriage  had 
completely  discharged  the  duties  owing  from  a  husband  to  a 
wife,  although,  for  reasons  entirely  satisfactory  to  themselves, 
they  continued  to  reside  at  their  respective  homes.  The  disease 
which  terminated  in  the  death  of  the  wife,  was  pulmonary  tuber- 
culosis, with  which  she  seems  to  have  been  affected  for  a  period 
of  two  years  and  possibly  somewhat  longer,  although  she  was 
never  confined  to  her  bed  with  it  until  Monday,  the  14th  day 
of  March,  the  third  day  prior  to  her  death.  On  that  morning, 
about  7  o'clock,  she  had  what  the  witnesses  describe  as  a  sinking 
spell,  rallying  therefrom  after  about  half  an  hour  or  an  hour  and 
her  death  did  not  occur,  as  before  stated,  until  the  night  of 
Wednesday,  the  16th  of  ^March.  It  further  appears  from  the 
testimony  of  three  of  the  principal  witnesses  for  appellees,  that 
the  grantor,  at  all  times  after  rallying  from  her  sinking  spell 
of  Monday  morning,  was  fully  awai*e  of  her  impending  dissolu- 
tion; and  that,  recognizing  her  condition  on  Monday,  after  the 
sinking  spell,  on  Tuesday  morning  and  on  Wednesday,  the  day 
of  her  death,  and  at  the  very  moment  of  the  arrival  of  the 
scrivener  who  prepared  the  deed  in  question,  she  was  engaged 
from  time  to  time  in  stating  her  desires  as  to  the  disposition  to 
be  made  of  sundry  articles  of  her  personal  property.  In  fact, 
counsel  for  appellees  admit  that  the  evidence  fails  to  "indicate 
any  actual  mental  derangement"  in  the  grantor ;  the  contention 
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being  that,  at  the  time  of  the  execution  of  the  conveyance,  she 
was  in  such  an  extreme  and  desperate  state  of  weakness  as  to  be 
"a  mere  passive  instrument  in  the  hands  of  appellant."     In 
other  words,  the  sole  question  for  our  determination  is,  whether 
or  not  this  conveyance  was  obtained  by  appellant  by  undue  in- 
fluence.    Here  we  have  a  capable  grantor,  as  is  admitted,  and 
the  inquiry  is,  what  undue  influence,  if  any,  was  brought  to 
bear  upon  her  to  cause  her  to  execute  the  conveyance  in  ques- 
tion ?    It  may  be  said,  by  way  of  narrowing  the  issue  further, 
that  it  is  admitted,  as  well  as  proven  in  the  record,  that  at  no 
time  prior  to  the  Monday  on  which  her  final  illness  began,  which 
was  one  day  before  the  conveyance  in  question  was  executed, 
was  the  grantor's  condition  mentally  or  physically  such  as  to 
admit  of  the  successful  exercise  of  undue  pressure  upon  her, 
and  there  is  no  pretense  that,  up  to  that  time,  any  had  been 
attempted.     It  may  be  further  said  in  this  connection,  that  the 
proof  shows  that  the  appellant  had  no  opportunity  to  coerce  the 
grantor  in  the  execution  of  the  deed  between  Monday  morning 
and  the  moment  of  its  execution,  other  than  his  presence  in  the 
room  at  that  moment  and  for  a  short  while  prior.    The  evidence 
wholly  fails  to  show  that,  for  a  single  moment,  he  was  alone 
with  the  grantor;  on  the  contrary,  it  is  shown  that  the  only 
time  they  were  together  in  the  room  with  the  door  closed,  Susan 
Hiser,  a  witness  for  the  appellees,  was  in  the  room  with  them. 
It  is  true,  that  appellant  telephoned  to  the  scrivener  about  a 
week  or  ten  days  before,  that  he  wished  him  to  come  down  and 
do  some  writing,  and,  the  scrivener  failing  to  come,  the  ap- 
pellant, on  the  evening  that  the  conveyance  was  executed,  sent 
his  son  for  the  scrivener,  and  appellant  met  him  at  the  house 
of  the  grantor  and  informed  him  that  the  title  papers  by  which 
he  would  have  to  write  the  deed  were  down  at  appellant's  house, 
and  the  deed  was  actually  written  at  the  latter  place.     Every 
one  of  those  who  were  present  when  appellant  was  with  the 
grantor,  from  the  time  of  her  sinking  spell  on  Monday  up  to 
the  time  of  the  execution  of  the  deed,  has  been  introduced  as  a 
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witness  for  appellees,  and  none  of  them  testify  that  he  en- 
deavored in  any  way  to  coerce  or  even  persuade  her  to  convey 
the  land  to  him  in  contravention  of  her  own  untrammelled 
desire. 

We  do  not  deem  it  necessary  to  consider  at  length  the  argu- 
ment presented  as  to  the  burden  of  proof  in  such  a  case.  In  any 
case,  whether  the  instrument  sought  to  be  overthrown  and 
annulled,  on  the  ground  of  undue  influence  or  coercion,  be  a 
deed  of  conveyance  or  a  testamentary  disposition  of  property, 
the  proof  must  be  that  the  undue  influence  or  coercion  was  such 
as  to  overcome  the  will  and  control  the  judgment  of  the  grantor, 
in  the  one  case,  or  the  testator,  in  the  other,  and  the  burden  of 
proof  in  such  a  case,  as  in  a  case  where  fraud  is  charged,  is 
always  on  him  who  charges  undue  influence.  Wallen  v.  Wallen, 
ante,  p.  131,  1  Va.  App.  351,  57  S.  E.  596. 

In  Griffin  v.  Birlhead,  84  Va.  612,  5  S.  E.  685,  a  wife  in- 
directly (the  only  mode  by  which  conveyance  could  have  been 
made  at  that  time)  conveyed  her  separate  estate  in  lands  to  her 
husband,  and  the  transaction  was  attacked  upon  the  ground 
that  the  conveyance  was  procured  by  undue  influence  and 
coercion  of  the  husband,  the  relation  of  husband  and  wife,  and 
the  fact  that  the  husband  was  the  implied  trustee  for  the  wife's 
separate  estate,  being  relied  on  as  raising  the  presumption  of 
undue  influence  and  coercion:  Held,  "There  is  nothing  in  the 
fact  that  he  (the  gi*antee)  was  the  husband  of  the  grantor  in 
the  deeds,  and  that  the  subject  of  the  grant  was  her  separate 
estate,  for  which  he  was  her  implied  trustee,  which  constitutes 
per  se  evidence  of  imposition,  fraud  or  imdue  influence;  nor  is 
it  material  or  indispensable  that  there  should  have  been  a 
valuable  consideration  for  the  deeds,  if,  in  truth,  there  was 
none." 

In  Hartmun  v.  Striclder,  82  Va.  237,  supported  by  a  large 
number  of  decisions  of  this  court,  it  was  ruled  that,  in  order  to  . 
invalidate  a  conveyance  on  the  ground  of  undue  influence  or 
coercion,  the  proof  must  show  that  "the  act  was  procured  by 
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coercion,  by  importunity,  which  could  not  be  resisted,  and  that 
the  motive  was  tantamount  to  force  or  fear.'' 

A  deed  containing  an  entire  disposition  of  the  estate  of  the 
grantor  stands  in  the  nature  of  a  testamentary  disposition  of 
his  property,  especially  so  when  it  appears  that  the  grantor 
himself  so  regarded  it.     Greer  v.  Greers,  9  Gratt.  330. 

In  the  case  of  W alien  v.  W alien,  supra,  the  opinion  by  Keith, 
P.,  reviews  a  number  of  leading  authorities  bearing  upon  the 
subject,  and  it  was  there  held  that  the  lower  court  erred  in  re- 
fusing the  following  instruction:  "The  court  instructs  the  jury 
that  the  influence  which  will  vitiate  a  will  must  amount  to  force 
and  coercion,  destroying  free  agency.  It  must  not  be  the  mere 
desire  of  gratifying  the  wishes  of  another ;  that  would  be  a  very 
strong  ground  in  favor  of  the  testamentary  act.  Further,  there 
must  be  proof  that  the  act  was  obtained  by  coercion  or  impor- 
tunity which  could  not  be  resisted;  that  it  was  done  merely 
for  the  sake  of  peace,  so  that  the  motive  was  tantamount  to 
force  and  fear." 

In  Orr  v.  Penninglon,  93  Va.  268,  24  S.  E.  928,  it  is  said: 
"Cases  of  this  kind  plainly  turn  upon  the  exercise  of  actual 
undue  influence  of  the  child  over  the  parent,  and  not  upon  any 
presumption  of  invalidity."  In  that  case  Greer  v.  Greers, 
supra,  is  cited  with  approval,  in  which  two  deeds  disposing  of 
grantor's  entire  estate  to  one  of  his  sons  were  attacked  on  the 
same  grounds  alleged  in  this  case,  and  the  proposition  that  a 
presumption  of  undue  influence  arose  out  of  the  relations  of 
the  parties  to  the  transactions,  was  denied. 

A  number  of  cases  are  cited  by  counsel  for  appellees  in 
which  a  deed  or  will  was  annulled  on  the  ground  of  undue  in- 
fluence, but  all  that  need  be  said  of  those  cases  is,  that  the 
proof  was  very  different  from  that  in  this  case. 

The  circumstances  mainly  relied  on  by  appellees  as  showing 
coercion  or  undue  influence  on  the  part  of  appellant  in  the 
transaction  under  consideration  are,  first,  that  the  appellant 
was  the  husband  of  the  grantor,  and  that  the  deed  was  prepared 
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^t  his  house;  second,  that  the  scrivener,  in  going  with  appel- 
lant's son  from  his  house  to  that  of  the  grantor,  went  by  a  route 
leading  across  the  fields,  through  rugged  places,  etc.,  instead  of 
by  a  public  road ;  third,  that  after  their  marriage,  appellant  and 
his  wife  continued  to  reside  at  their  respective  homes;  and, 
fourth,  that  the  provisions  of  the  deed  are  contrary  to  previous 
expressions  of  the  grantor's  intention. 

As  to  the  first,  it  need  only  be  added  to  what  we  have  already 
said,  that,  while  the  fact  that  appellant  was  the  husband  of  the 
grantor  is  a  circumstance  to  be  considered  in  the  determination 
of  the  question,  whether  the  conveyance  was  procured  by  undue 
influence,  that  fact  alone  would  not  justify  the  annulling  of  the 
conveyance;  nor  do  we  attach  any  importance  to  the  fact, 
standing  alone,  that  the  deed  was  prepared  at  appellant's  house. 

As  to  the  second,  the  scrivener,  J.  C.  Cooper,  and  Phillip  E. 
Hoover,  who  accompanied  him,  both  agree  that  the  only  reason 
why  they  took  the  route  across  the  fields,  instead  of  by  the 
public  road,  was  because  it  was  considered  nearer,  and  there  is 
nothing  whatever  in  the  record  to  suggest  any  other  reason  why 
they  did  so. 

With  reference  to  the  third  ground,  viz.:  that  the  appellant 
and  his  wife  continued  to  reside  at  their  respective  homes:  any 
inference  that  might  be  dra'WTi  from  that  circumstance  is  over- 
•come  fully  by  the  proof  in  the  record  that  the  relations  between 
these  parties  were  entirely  amicable,  and  that  appellant  com- 
pletely discharged  the  duties  owing  from  a  husband  to  a  wife. 

Coming,  then,  to  the  fourth  ground:  While  there  is  some 
testimony  tending  to  show  that  the  provisions  of  the  deed  were 
contrary  to  the  previous  expressions  of  the  grantor's  intention, 
to  the  effect  that  she  did  not  intend  to  "make  her  property  over" 
to  appellant,  or  that  she  "would  never  sign  no  paper  for  no 
man,"  these  declarations  were  made  some  time  before  the  ex- 
ecution of  the  deed,  the  latter  before  grantor's  marriage  with 
appellant.  Frederick  Ritchie,  a  cousin  of  the  grantor,  testifies 
that,  about  a  month  before  her  death,  grantor  told  witness  that 
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"Mr.  Hoover  (appellant)  treated  her  all  right,  and  she  got 
along  fine  now,"  and  that  '*she  was  going  to  see  that  he  (appel- 
lant) got  everything  she  had — that  she  wanted  him  to  have 
everything  she  had."  This  witness  and  others  testify  as  to  the 
feelings  of  the  grantor  towards  her  next  of  kin,  and  her  pur- 
pose that  they  should  have  no  part  of  her  estate. 

Even  if  such  evidence  as  that  relied  on  were  relevant  upon 
an  inquiry  as  to  the  substantive  fact  of  undue  influence,  it  is 
entitled  to  little  or  no  weight,  for  it  cannot  be  gathered  from  the 
statements  as  made  whether  or  not  the  grantor  had  reference 
to  making  over  her  property  during  her  life  or  its  disposition 
upon  her  death.  It  is  much  more  reasonable  to  interpret  these 
statements  as  meaning  that  the  grantor  intended  to  retain  con- 
trol of  her  own  property  during  her  lifetime,  than  that  they  had 
reference  to  her  disposition  of  it  at  her  death. 

In  Stevens  v.  Vancleve,  4  Wash.  (U.  S.  C.  C.)  262,  cited  in 
Wallen  v.  Wallen,  sxtpra,  Mr.  Justice  Washington  states  the 
law  as  follows:  "The  declarations  of  a  party  to  a  deed  or  mil, 
whether  prior  or  subsequent  to  its  execution,  are  nothing  more 
than  hearsay  evidence;  and  nothing  could  be  more  dangerous 
than  the  admission  of  it,  either  to  control  the  construction  of 
the  instrument,  or  to  support  or  destroy  its  validity.  If  the 
evidence  is  offered  in  support  of  the  instrmnent,  it  could  only 
have  that  effect  upon  the  supposition  of  a  uniform  consistency 
of  those  declarations,  not  only  with  the  instrument  itself,  but 
with  the  secret  intentions  of  the  party,  at  all  times  after  those 
declarations  were  made;  and  yet  how  unsafe  a  criterion  would 
this  be,  when  most  men  will  acknowledge  the  frequent  changes 
of  their  intentions  respecting  the  disposition  of  their  property 
bv  will,  before  thev  have  committed  them  to  writinoj.  The  uni- 
form  consistency  of  those  declarations  is  the  chief  ground  upon 
which  the  whole  argument  in  favor  of  the  evidence  is  rested; 
and  yet,  if  the  evidence  be  admitted  at  all,  the  plaintiff  would 
be  at  full  liberty  to  prove  opposing  declarations  of  the  testator 
at  other  times;  and  thus  a  door  would  open  to  an  inquiry  in 
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no  respect  pertinent  to  the  main  subject  of  investigation,  but 
mischievously  calculated  to  perplex  and  to  mislead  the  jury. 
That  such  evidence  has  sometimes  been  given,  is  proved  by 
many  of  the  cases  read  by  the  defendant's  counsel ;  but  it  would 
be  very  unsafe  to  consider  those  instances  as  laying  down  a 
rule  of  law,  since,  in  none  of  them  was  an  objection  made  to  the 
admission  of  the  evidence,  so  as  to  submit  its  competency  to 
judicial  inquiry  and  decisions.  The  general  rule  of  law  is 
against  the  evidence,  and  no  case  has  been  cited  showing  an 
exception  to  it,  unless  it  was  offered  to  repel  a  charge  of  fraud 
or  circumvention  of  the  devisee  in  obtaining  the  will." 

That  the  execution  of  the  deed  was  in  pursuance  of  a  pre- 
vious fixed  intention  of  the  grantor,  is  shown,  we  think  clearly 
by  the  following  testimony: 

Oooper,  the  scrivener,  who  took  the  acknowledgment  of  the 
grantor,  had  been  several  times  elected  a  justice  of  the  peace  in 
his  county,  and  his  reputation  for  truth  and  veracity  is  not 
questioned.  He  testifies  that  he  first  talked  with  grantor  to 
satisfy  himself  "whether  she  was  competent  to  acknowledge  a 
deed  or  not,"  and  then  read  the  deed  over  to  her,  word  for 
word,  boundaries  and  all,"  and  before  signing  it,  she  declared 
that  it  was  exactly  the  way  she  wanted  it ;  and  that,  after  sign- 
ing, she  said  that  she  had  been  very  poorly  on  Monday,  but  was 
better  on  that  day  (Tuesday),  remarking  that  she  was  ready  to 
go  on  Monday  if  the  Lord  called  her,  except  for  something, 
which  the  witness  did  not  catch,  but  which  is  supplied  by  Phillip 
E.  Hoover,  who,  when  she  made  the  remark,  was  closer  to  her 
than  Oooper,  and  who  states  that,  after  she  remarked  that  she 
had  been  very  ill  on  Monday,  she  said,  "Although  I  was  ready 
to  go,  except  one  thing — now  that  is  fixed,  I  am  ready  to  go  at 
any  time."  Mrs.  Sidney  B.  Hoover  also  states  that,  on  the  day 
of  her  death,  the  grantor  told  witness  that  she  "had  everything 
straightened  up  now,  and  was  ready  to  die;"  and  there  is  not 
a  circumstance  to  show  that  she  had  reference  to  anything  else 
that  had  been  straightened  up  except  the  execution  of  the  deed. 
Vol.  cvn — 57 
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Oooper  further  testifies  that,  in  addition  to  the  grantor  being 
mentally  capable  of  understanding  what  she  was  doing,  and  in 
the  free  exercise  of  her  own  will  and  purpose,  she  gave  him 
some  information  which  clearly  explained  the  location  of  a  part 
of  the  land  conveyed,  with  reference  to  the  residue,  and  cor- 
rectly stated  the  sources  from  which  she  acquired  the  title ;  also 
discussed  intelligently  the  provision  for  Bessie  Will,  etc.  Up 
to  the  arrival  of  Cooper  she  was  conversing  with  appellees'  wit- 
ness, Susan  Hiser,  and  directing  the  disposition  of  certain  of 
her  personalty.  While  Cooper  noticed  the  weakness  of  grantor's 
voice,  it  is  shown  by  appellees'  evidence  that  her  voice  was  for 
some  time  prior  to  her  last  illness,  so  weak  that  it  was  difficult 
for  her  to  talk  at  times  so  as  to  be  understood,  while  her  mind 
was  always  clear  and  unaffected,  even  up  to  the  last  hour  of  her 
life. 

The  undisputed  evidence  shows  that  the  deed  was  not  ex- 
ecuted in  any  secret  manner ;  on  the  contrary,  the  door  between 
the  grantor's  sick-room,  where  the  deed  was  executed,  and  that 
adjoining  it,  was  left  open,  and  Bessie  Will  (grantor's  niece) 
and  Susan  Iliser,  both  witnesses  for  appellees,  were  in  the  ad- 
joining room,  and  were  not  prevented  by  any  one  from  entering 
the  room,  nor  even  requested  to  remain  outside;  and  nobody 
denies  that  the  entire  deed,  '^boundaries  and  all"  was  read  over 
by  Cooper  to  the  grantor  in  a  loud  tone  of  voice.  The  fact  that 
the  paper  was  executed  at  night  is  fully  explained  by  the  fact 
that  the  scrivener  was  a  school  teacher,  living  seven  or  eight 
miles  from  grantor's  home,  and  was  prevented  by  his  school 
duties  from  arriving  at  an  earlier  hour.  In  reply  to  a  question, 
on  cross-examination,  as  to  the  instructions  given  him  by  ap- 
pellant, Cooper  answered:  "He  only  instructed  me  this  far, 
he  told  me  that  it  was  ilrs.  Hoover's  desire  to  have  the  deed 
fixed  up  in  that  way,  and  he  furnished  me  the  deeds  to  write  it 
by,  and  told  me  that  !^^rs.  Hoover  had  said  to  him  to  put  in  the 
deed  in  regard  to  Miss  Bessie  Will,  $100.00  to  be  paid  to  her. 
Those  are  the  instructions  Mr.  TToover  srave  me." 
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Appellees  introduced  some  evidence  that,  for  some  time  prior 
to  her  death,  the  grantor  had  not  had,  except  on  the  Monday 
preceding  it,  the  attention  of  a  physician,  and  doubtless  the  in- 
troduction of  this  evidence  was  for  the  purpose  that  an  inference 
might  be  drawn  from  it,  that  the  relations  between  appellant 
and  his  wife  were  unpleasant  and  strained,  and  that,  therefore, 
the  provision  by  her  for  him  in  the  deed  was  an  unnatural  one. 
That  such  an  inference  is  not  justified  appears  from  the  evi- 
dence introduced  by  the  appellees  themselves  in  the  depositions 
of  three  of  their  chief  witnesses.  One  of  them.  Dr.  Geil,  states 
that  he  himself,  some  time  prior  to  the  final  sickness  of  the 
grantor,  advised  her  to  have  a  physician  and  take  such  medi- 
cines as  were  appropriate  to  her  disease,  but  that  she  declined  to 
do  so.  Bessie  Will,  who  was,  for  a  considerable  ix>rtion  of  the 
grantor's  latter  life  an  inmate  of  her  house,  testifies  that  the 
grantor  positively  refused  to  have  a  physician  or  to  take  any 
medicine,  and  that  appellant  frequently  urged  her  to  do  so. 
Ritchie,  a  witness  unfriendly  to  appellant,  testified  to  the  same 
effect.  The  last  two  witnesses  named  and  another  testify  that 
the  grantor  herself  told  them  on  several  ocasions  that  appellant 
wanted  her  to  reside  with  him  at  his  home,  but  that  she,  for 
reasons  stated,  preferred  to  remain  at  her  own  house. 

After  his  wife's  death,  appellant  interposed  no  objection  to 
Bessie  Will  and  another,  who  testify  for  appellees,  taking  pos- 
session of  the  articles  of  personalty  which  she,  during  the  last 
two  days — in  fact,  during  the  last  hours — of  her  life  indicated 
that  it  was  her  desire  they  should  have ;  and  without  discredit- 
ing the  honesty  and  intelligence  of  these  witnesses,  it  could  not 
be  supposed  that  they  would  have  entertained  the  idea  of 
receiving  such  benefactions  at  the  hands  of  one  whose  condition 
was  such  as  to  preclude  either  intelligence  or  freedom  of  action 
in  their  bestowal.  As  appellant,  sole  distributee  of  these 
articles,  voluntarily  released  them  in  accordance  with  the  mere 
verbal  expressions  of  the  desire  of  his  wife  to  these  parties,  it 
strongly  militates  against  appellees'  theory  that  he  was  animated 
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by  a  desire  to  appropriate  to  himself  the  property  of  his  wife, 
regardless  of  her  own  will  and  purpose. 

In  our  view  of  the  evidence,  it  not  only  shows  that  the  grantor 
was  mentally  capable  of  executing  the  conveyance  in  question, 
but  that  this  capable  grantor,  in  making  the  conveyance,  acted 
of  her  ovni  free  will,  and  was  actuated  by  no  motive  other  than 
her  own  purpose  and  design.  Therefore,  the  decree  appealed 
from  will  be  reversed  and  annulled,  and  this  court  will  enter 
the  decree  that  the  circuit  court  should  have  entered,  dismissing 
appellors'  bill  with  costs  to  appellant. 

Reversed. 
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Rfcbnonl 

Kline  v.  "Miller's  Administrator  and  Others. 
November  21,  1907. 
Absent,  Cardwell,  J. 

1.  Meboeb — Union  of  Incumhrcmce  and  Estate. — If  the  holder  of  an  in- 

cumbrance subsequently  acquires  the  property  upon  which  it  resta, 
the  lien  is  generally  thereby  extinguished,  but  this  doctrine  has  no 
application  where  the  holder  of  a  vendor^s  lien  upon  one  tract  of 
land  purchases  from  the  owner  a  wholly  different  tract  on  credit, 
when  there  is  no  agreement  between  them  for  such  an  application. 
In  the  latter  case,  the  owner  of  the  incumbrance  does  not  become 
the  owner  of  the  land  upon  which  the  incumbrance  rests,  but  of  an 
entirely  different  tract,  and  there  is  no  such  blending  of  interests 
as  would  occasion  the  merger  qf  the  lesser  in  the  greater. 

2.  Payments — Application  of  Parties — Rights  of  Third  Persons. — The  ap- 

plications of  payments  made  by  the  parties  to  a  contract  cannot, 
as  a  rule,  be  questioned  by  third  persons.  The  right  is  one  existing 
strictly  between  the  original  parties,  and  no  third  person  has  any 
authority  to  insist  upon  any  appropriation  of  such  money  in  his 
own  favor,  where  neither  the  debtor  nor  the  creditor  has  required  it. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Rockingham 
county.     Decree  for  complainants.     Defendant  Kline  appeals. 

Afjfirmed. 
The  opinion  states  the  case. 

Jno.  E.  Roller  and  George  G.  Grattan,  for  the  appellant. 

Sipe  &  Harris,  for  the  appellees. 
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Whittle^  J.,  delivered  the  opinion  of  the  court. 

We  shall  confine  our  inquiry  to  the  bearing  of  the  decree  com- 
plained of  on  the  rights  of  John  B.  Kline,  who  is  the  sole  ap- 
pellant. 

The  facts  relevant  to  the  matter  in  controversy  are  as  follows : 
On  September  1,  1873,  D.  B.  Kline  purchased  of  C.  R.  Bran- 
ner  an  undiWded  moiety  of  two  tracts  of  land,  situated  in  Rock- 
ingham county,  Virginia,  one  known  as  the  '^MeadoV^  tracts 
containing  103  acres,  and  the  other  the  ^'Brush"  tract,  of  107 
acres.  The  purchase  price  of  Branner's  interest  in  the  prop- 
erties was  $3,650,  of  which  sum  $1,650  was  paid  cash,  and  for 
the  credit  installments  the  purchaser  executed  five  bonds  for 
$400  each,  payable  at  1,  2,  3,  4  and  5  years,  secured  by  a  ven- 
dor's lien  reserved  in  the  deed.  One  year  later,  Kline  bought 
of  Eliza  A.  Homan  the  other  half  of  the  two  tracts  for 
$3,919.45,  on  the  same  terms  as  to  cash  and  credit  payments, 
with  his  father-in-law,  Daniel  Miller,  as  surety,  and  a  vendor's 
lien  also  reserved  on  the  face  of  the  deed.  Kline  conveyed  this 
moiety  of  both  tracts  in  trust  to  secure  the  amount  of  the  pur- 
chase price  to  Miller ;  and,  being  unable  to  pay  for  the 
"Meadow"  tract,  on  May  10,  1875,  he  sold  and  conveyed,  the 
entire  tract  to  Miller  for  $5,961.67,  the  terms  of  sale  being 
$3,000  cash  and  the  residue  in  five  annual  installments  of 
$529.23  each,  secured  by  vendor's  lien  on  the  land. 

At  that  time,  this  was  the  status  of  alTairs  between  the  par- 
ties :  Miller  was  the  holder  of  the  incumbrances  on  the  "Brush" 
tract,  while  his  purchase  money  bonds  for  the  "Meadow"  tract 
were  in  excess  of  those  liens.  It  will  be  observed,  however, 
that  these  bonds  were  not  then  due. 

On  June  21,  1875,  Miller  paid  off  for  Kline  what  is  known 
in  the  record  as  the  "Sites  bond"  of  $910,  and  died  July  5^ 
1877,  without  change  in  the  status  qua  between  him  and  Kline, 
His  son,  J.  P.  Miller,  qualified  as  his  administrator,  and  on 
January  1,  1878,  entered  into  a  written  agreement  with  Kline 
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(to  which  all  the  Miller  heirs  were  parties)  settling  the  trans- 
actions between  him  and  the  estate.  In  that  settlement  the 
amount  of  the  "Sites  bond''  was  applied  in  payment  of  the  de- 
ferred installments  of  purchase  money  of  the  "Meadow"  tract, 
the  effect  of  which  appropriation  was  to  leave  undischarged  the 
vendor's  liens  on  the  "Brush"  tract,  to  the  extent  of  the  balance 
ascertained  to  be  due  from  Kline  to  Miller's  estate.  This  settle- 
ment and  application  of  payments  was  subsequently  ratified 
and  confiimed,  and  the  balance  due  established  as  "a  lien  on 
the  *Brush'  tract,"  (at  Kline's  instance)  by  decree  of  the  circuit 
court  of  Rockingham  county  of  June  17,  1881,  in  a  suit  in. 
equity  brought  by  Kline  to  administer  Daniel  Miller's  estate. 
It  will,  moreover,  be  observed,  that  all  persons  then  in  interest 
were  parties  to  the  agreement,  settlement  and  suit,  and  that,  at 
that  time,  no  question  was  raised  as  to  the  fairness  and  propriety 
of  the  proceedings  and  result  attained. 

The  appellant's  interest  in  the  subject  matter  in  controversy 
accrued  March  1,  1887,  when  his  brother,  D.  B.  Kline,  executed 
a  deed  of  trust  for  his  benefit  on  liyi  acres  of  the  "Brush'^ 
tract,  followed  by  an  absolute  conveyance  of  that  property  on 
September  31,  1889. 

In  1896.  this  suit  was  brought  by  Miller's  administrator 
against  Kline  and  his  alienees,  to  subject  the  "Brush"  tract  to 
the  satisfaction  of  the  amount  due  on  the  vendor's  liens.  The 
decree  appealed  from  confirmed  the  finding  of  the  master  in 
chancery  to  whom  the  question  was  referred,  that  the  indebted- 
ness from  Kline  to  Miller's  estate  constituted  a  subsisting  lien 
on  the  "Brush"  tract. 

The  major  premise  of  the  appellant  presents  the  narrow  ques- 
tion, that  the  dealings  between  Kline  and  Miller,  which  cul- 
minated in  the  deed  of  May  10,  1875,  conveying  the  "Meadow'^ 
tract  from  the  former  to  the  latter,  operated  ipso  jure  an  ex- 
tinguishment of  the  incumbrances  on  the  '*Brush"  tract.  The 
contention  proceeds  on  the  theory,  that  Miller  being  the  holder 
of  those  liens,  and  his  liability  on  the  purchase  of  the  "'MeadoV^ 
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tract  representing  an  indebtedness  to  Kline  in  excess  of  the 
liens,  they  were,  by  operation  of  law,  irrespective  of  the  inten- 
tion of  the  parties,  eo  instanti  discharged.  The  principle  in- 
voked to  sustain  that  proposition  is  that,  when  the  holder  of  an 
incumbrance  subsequently  acquires  the  property  upon  which  it 
rests,  the  lien  is  thereby  extinguished. 

The  doctrine  is  illustrated  by  the  case  of  Allen  v.  Patrick,  97 
Va.  521,  34  S.  E.  451,  where  a  husband  having  purchased  his 
wife's  contingent  right  of  dower  in  his  real  estate,  secured  the 
purchase  price,  along  with  other  debts,  by  a  deed  of  trust  on 
the  land.  On  the  death  of  the  wife  intestate,  the  husband  took 
the  debt  as  her  distributee,  and  the  court  held  that  the  debt  and 
lien  to  secure  it  were  extinguished. 

The  distinction  between  that  case  and  this  is  obvious.  Here 
the  o\vner  of  the  incumbrance  was  not  the  owner  of  the  estate, 
and  hence  there  was  no  such  blending  of  interests  as  would 
occasion  the  merger  of  the  lesser  in  the  greater,  ^foreover,  there 
is  no  evidence  in  the  record  of  any  stipulation  between  the  par- 
ties, at  the  date  of  the  sale  of  the  "Meadow"  tract,  that  the  pur- 
chase money  should  be  applied  in  discharge  of  incumbrances  on 
the  other  tract ;  but  a  contrary  intention  is  plainly  to  be  inferred 
from  the  circumstance  that  thfe  sale,  as  we  have  remarked,  was 
not  for  cash,  and  the  fund  which  it  is  said  was  applied  by 
operation  of  law  in  liquidation  of  the  liens,  was  not  available 
for  that  purpose  because,  by  express  agreement,  it  was  payable 
at  one,  two,  three,  four  and  five  years  from  that  date.  The  bare 
statement  of  the  proposition  would  seem  to  proclaim  its  fallacy. 

In  Allen  v.  Patrick,  supra,  the  court  also  held:  "If  a  court 
of  equity  finds  it  to  be  to  the  interest  of  a  mortgagor  who  has 
acquired  the  mortgage  that  a  merger  should  not  occur,  it  will 
keep  both  alive,  but  the  interest  must  be  one.  the  promotion  of 
which  conmiends  itself  to  a  court  of  conscience.  It  must  be  for 
an  innocent  purpose,  and  in  order  to  work  a  substantial  justice." 
See  also  Borer  v.  Ferguson,  96  Ya.  411,  31  S.  E.  S17. 

In  this  case,  at  the  date  of  the  application  of  what  was  due 
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from  Miller's  estate  on  the  purchase  price  of  the  ''Meadow'' 
tract  in  payment  of  the  *'Sites  bond,"  the  appellant  was  a 
stranger  to  the  transaction,  and  his  rights  in  no  manner  affected 
by  it.  It  was  competent,  therefore,  for  Eline  to  make  the  ap- 
plication that  was  made,  and  in  appropriating  the  payment  to 
the  least  secured  debt,  he  only  did  what  the  law  would  have 
done  in  the  absence  of  action  by  the  parties.  Pope  v.  Trans- 
parent Ice  Co,,  01  Va.  79,  20  S.  E.  940. 

In  Coles  V.  Wlihers,  33  Gratt.  186j  the  court  (p.  203)  ob- 
serves :  "The  gt»iieral  rule  is  subject  to  but  few  exceptions,  and 
this  is  not  one  of  them,  that  the  court  cannot  go  outside  of  the 
case,  or  see  how  third  persons  may  be  affected  by  the  application. 
In  Gordon  v.  Hobart,  2  Story  11.  243,  eludge  Story  said,  that 
the  right  of  appropriation  of  payments  was  one  strictly  existing 
between  the  original  parties,  and  no  third  person  had  any 
authority  to  insist  upon  any  appropriation  of  such  money  in 
his  own  favor,  where  neither  the  debtor  nor  the  creditor  had 
required  it." 

We  are  of  opinion  that,  both  on  principle  and  authority,  the 
decree,  in  this  aspect  of  the  case,  is  plainly  right. 

Subordinate  assignments  of  error  were  not  pressed,  and, 
being  without  merit,  need  not  be  noticed. 

For  these  reasons,  the  decree  must  be  affirmed. 


A  ffii^med. 
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RicMnom 

Lennig   v.    IIaurisonburg   Land   &   Improvement    Co.  and 

Others. 

November  21,  1907. 

1.  EQUiTY^Qute^in^  Title —  Enforcement  of  Lien  on  Part  of  Tract — Tr- 

reparable  Injury. — If  the  purchaser  of  a  part  of  a  tract  of  land, 
who,  knowingly,  purchased  subject  to  a  vendor's  lien  on  the  whole 
tract,  can  maintain  a  bill  in  equity  against  Ms  vendor  and  the 
holder  of  the  lien  to  compel  the  enforcement  of  the  lien  against 
the  residue  of  the  tract,  the  bill  must  make  such  definite  averments 
of  fact  as  will  show  imminent  da'nger  of  irreparable  injury  if 
equitable  relief  is  not  afforded. 

2.  Principal  and  Surety — Purchaser  of  Part  of  Tract  of  Land  Subject 

to  Vendor's  Lien. — The  purchaser  of  a  part  of  a  tract  of  land  which 
is  subject  to  a  vendor's  lien,  who  has  purchased  with'  notice  of  the 
lien  and  taken  his  title  subject  to  it  and  without  covenant  against 
it,  but  who  has  paid  no  part  of  it,  and  is  i-n  no  way  personally  liable 
for  its  payment,  is  in  no  sense  a  surety  for  the  payment  of  the  lien. 

3.  Quieting  Titi.e — Purchaser  of  Part  of  Tract  of  Land  Subject  to  Lien — 

Suit  to  Compel  Enforcement  of  Lien. — ^A  purchaser  in  possession 
under  a  deed  with  general  warranty,  but  without  any  covenant 
against  encumbrances,  cannot  maintain  a  bill  against  his  vendor 
to  remove  a  cloud  upon  his  title  created  by  a  vendor'si  lien  on  the 
whole  tract,  of  which  that  purchased  is  a  part,  when  there  is  no 
averme.it  of  the  insolvency  of  his  giantor,  or  of  the  insufficiency  of 
the  residue  of  the  tract  to  pay  the  lien. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Rockingham 
county.     Decree  for  defendants.     Complainant  appeals. 

Affirmed, 
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The  opinion  states  the  case. 

Charles  G.  Herring,  for  the  appellant. 

Conrad  £  Conrad,  for  the  appellees. 

Cardwkll,,  J.,  delivered  the  opinion  of  the  court. 

The  averments  of  the  bill  filed  in  this  case  by  appellant 
against  the  Harrisonburg  Land  and  Improvement  Company 
and  J.  ^.  Snell,  appellees,  are,  that  the  appellant  is  the  owner 
and  in  the  possession  of  seventeen  certain  lots  of  land,  situated 
in  the  corporate  limits  of  the  town  of  Harrisonburg,  in  the 
county  of  Rockingham,  giving  the  number  of  each  lot,  as  shown 
on  a  recorded  plat  of  the  addition  known  as  the  Harrisonburg 
Land  and  Improvement  Company's  addition  to  the  town  of 
Hwrisonburg;  that  appellant  had  purchased,  paid  for  and  ob- 
tained deed  for  said  lots  from  the  Harrisonburg  Land  and  Im- 
provement Company  about  fourt(*en  years  theretofore,  which 
deeds  were  made  with  the  covenant  of  general  warranty,  and 
filed  as  exhibits  with  the  bill;  that  there  is  a  vendor's  lien 
owing  by  and  due  from  the  said  company  for  a  large  part  of 
the  unpaid  purchase  price  (from  three*  to  four  thousand  dollars) 
for  the  lands  and  lots  now  owned  by  said  company,  or  at  any 
time  conveyed  by  the  company  to  appellant  and  other  pur- 
chasers; that  said  vendor's  lien,  represented  by  bonds,  is  now 
owned  by  said  J.  M.  Snell,  a  stockholder  in  and  director  of  the 
said  company;  that  appellant's  lots  are  very  valuable,  and  could 
be  sold  at  a  good  price,  but  for  the  cloud  upon  the  title  thereto 
occasioned  by  said  unpaid  vendor's  lien ;  that  appellant  has 
been  forced  to  hold  his  lots  for  fourteen  years,  pay  taxes  there- 
on, lose  the  use  of  his  money  invested  therein,  and  is  now  con- 
fronted with  the  equally  ruinous  alternative  of  continuing  this 
condition  of  aflfairs  indefinitely,  with  the  interest  on  the  ven- 
dor's lien   debt    continually   increasing,    or   of   sacrificing   his 
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property  at  the  low  prices  it  would  bring  with  the  said  cloud 
upon  the  title ;  that  the  said  Harrisonburg  Land  and  Improve- 
ment Company  still  owns  a  large  tract  of  valuable  land  and 
many  valuable  lots  with  improvements  thereon,  and  appellant  is 
informed  and  avers  that  the  lands  still  owned  by  the  said  com- 
pany are  in  equity  bound  for,  and  will  be  first  subjected  and 
applied  to  the  payment  of  said  vendor's  lien;  that  the  said  real 
estate  still  owned  by  the  said  company  is  ample  to  pay  oflF  and 
discharge  all  the  liens  and  incumbrances  upon  the  said  property 
now  owned  by  the  said  company,  if  the  same  is  applied  thereto 
at  once,  but,  if  the  said  company  continues  in  the  future  as  in 
the  past  to  default  in  the  payment  of  the  interest  upon  the  said 
vendor's  lien  debt,  it  will  be  only  a  question  of  time  until  the 
property  of  said  company  will  cease  to  be  adequate  to  pay  off 
and  discharge  said  vendor's  lien  debt,  and  appellant's  lots  will 
be  taken  for  same  and  lost  to  him. 

It  is  further  averred  that  appellant  has  patiently  waited 
fourteen  years  for  the  said  company  to  pay  their  debts  and  clear 
appellant's  title,  and  that  he  has  a  right  to  resort  to  a  court  of 
equity  to  have  said  lien  satisfied,  and  the  said  cloud  removed 
from  his  title ;  the  prayer  of  the  bill  being  that,  upon  the  taking 
of  all  proper  accounts,  a  sale  of  the  lands  still  owned  by  the 
Harrisonburg  Land  and  Improvement  Company,  or  so  much 
thereof  as  may  be  necessary  to  pay  off  and  discharge  said  ven- 
dor's lien  debt,  be  ordered,  etc. 

To  the  bill  the  defendants  demurred  upon  several  special 
grounds,  stated  in  writing,  in  which  demurrer  the  appellant 
joined;  and  upon  the  hearing  the  circuit  court  sustained  the 
demurrer  and  dismissed  the  bill. 

The  first  ground  of  demurrer  is  a  mere  reiteration  of  the  gen- 
eral demurrer,  and  of  the  remaining  five  it  is  only  necessary  for 
us  tojconsider  the  second,  viz. :  'That  the  allegations  of  the  bill 
sufficient  upon  which  to  base  the  relief  sought." 
rder  for  a  person  successfully  to  invoke  the  interposition 
of  equity  ^  remove  a  cloud,  he  must  not  only  establish  the 
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validity  of  his  own  title,  but  also  the  invalidity  of  his  op- 
ponent's.'' 6  Am.  &  Eng.  Ency.  L.  (2nd.  ed.)  156,  and  au- 
thorities cited  in  note.    Also  Pomeroy's  Eq.,  sees.  724-5. 

The  authorities  cited  by  appellant  in  support  of  the  proposi- 
tion that  an  unsatisfied  mortgage  will  be  decreed  a  cloud  and 
relief  granted,  do  not  sustain  the  view  appellant  contends  for, 
bnt  are  in  accord  with  the  rule  established  by  the  weight  of 
authority,  that  the  bill,  to  be  maintained,  must  be  against  ^^one 
who  asserts  an  adverse  title  under  a  mortgage,  the  validity  of 
which  is  denied  by  the  plaintiff."  Clouston  v.  Shearer,  99 
Mass.  209;  Carter  v.  Taylor,  3  Head  (Tenn.)  30. 

It  will  be  obsen^ed  that  the  vendor's  lien  (by  decree)  is  ad- 
mitted by  the  bill,  and  it  is  not  pretended  that  it  is  not  a  valid, 
snbfiisting  and  enforceable  lien.  Were  this  valid,  enforceable 
lion,  with  the  knowledge  of  appellant  and  subject  to  which  he 
took  title  to  his  lots,  such  a  cloud  upon  title  as  equity  would 
relieve,  his  bill  does  not  aver  such  imminent  danger  of  ir- 
reparable injury  as  is  necessary  to  authorize  a  court  of  equity 
to  grant  the  relief  asked. 

^*Tlie  danger  must  be  more  than  speculative.'^  Saunders  v. 
Village  of  Yonhers,  63  N.  Y.  489;  Torrent  v.  Booming  Co.,  2i> 
Mich.  354. 

The  bill  nowhere  avers  (as  alleged  in  the  petition  for  this 
appeal),  that  "the  complainant  is  in  imminent  danger  of 
losing  his  entire  property."  On  the  contrary,  it  is  averred  that 
the  Harrisonburg  Land  and  Improvement  Company  still  owns 
a  lai^e  tract  of  valuable  lots,  with  improvements  thereon,  which 
lands,  still  owned  by  the  company,  are  in  equity  bound  for  and 
K-ill  be  first  subjected  and  applied  to  the  payment  of  the  ven- 
dor's lien;  and,  in  the  following  paragraph,  it  is  admitted  that 
the  real  estate  owned  by  the  company  "is  ample  to  pay  off  and 
discharge  all  the  liens  and  incumbrances  n|X)n  the  company's 
property  if  applied  thereto  at  once."  The  nee(\ssity  for  apply- 
ing the  company's  property  at  once,  in  order  to  shield  appel- 
lant's lots  from    liability  to  the  vendor's  lien,  is  not  made  to 
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appear  by  any  facts  stated  in  the  bill,  nor  is  it  made  to  appear 
that  the  owner  of  this  vendor's  lien  (appellee  Snell)  has  been 
guilty  of  mala  fides  in  not  heretofore  enforcing  it.  Non  constat^ 
but  that  by  litigation  or  other  sufficient  cause  he  has  been  unable 
to  do  so. 

It  is  not  pretended  that  appellant,  at  any  time  before  the 
filing  of  his  biU,  even  requested  the  owner  of  this  vendor's  lien 
to  enforce  it,  or  the  lien  debtor  to  pay  it,  for  the  protection  of 
appellant,  and  that  the  request  was  denied.  Whether,  if  this 
has  been  averred,  it  would  have  been  suffijcient  on  demurrer  to 
entitle  him  to  maintain  his  bill  in  a  court  of  equity,  we  are  not 
to  be  understood  as  expressing  any  opinion.  The  averred  neces- 
sity for  the  vendor's  lien  being  enforced  at  once,  is  but  the  ex- 
pression of  an  opinion  not  foimded  upon  facts  stated,  and  is 
purely  speculative.  There  is  no  averment  that  the  land  com- 
pany is  not  reducing  its  debt,  or  that  it  is  defaulting  in  interest, 
nor  that  it,  in  a  short  time,  will  amount  to  more  than  the  value 
of  land  still  owned  by  the  company,  or  first  liable  before  appel- 
lant's land  could  be  subjected,  the  nearest  approach  to  such  an 
averment  being,  that  if  the  company  "continues  in  the  future  as 
in  the  past"  to  default  in  the  payment  of  the  interest  on  the 
vendor's  lien  debt,  "it  will  be  only  a  question  of  time  until  the 
property  will  cease  to  be  adequate  to  pay  off  the  lien  debt." 
Just  how  much  time  would  be  required  to  bring  about  this  ap- 
prehended injury  to  appellant  is  left  entirely  to  conjecture. 
Such  indefinite  averments  are  not  sufficient  to  be  construed  into 
an  immediate  or  reasonable  apprehension  of  loss,  justifying  the 
intervention  of  a  court  of  equity. 

Much  of  the  argument  for  appellant  is  directed  to  the  right 
of  a  surety;  but  it  is  clear,  we  think,  that  the  argument  and 
the  authorities  cited  to  support  it  are  wholly  inapplicable — 
first,  because  the  averments  of  the  bill  do  not  present  that  ques- 
tion ;  and,  second,  in  no  view  of  the  facts  averred  could  appel- 
lant be  regarded  as  occupying  the  relation  of  surety  for  the 
payment  of  the  -vendor's  lien  in  question.    He  has  paid  no  part 
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of  it,  and  is  in  no  way  liable  personally  for  its  payment,  but  is 
only  a  purchaser,  with  notice  of  the  vendor's  lien,  and  took  his 
title  subject  to  it,  and  without  covenant  against  it.  His  case, 
therefore,  falls  under  the  control  of  that  class  of  cases  to  which 
belong  Marhury  v.  Thornton,  82  Va.  704,  1  S.  E.  909 ;  and 
Beale  v.  Seiveley,  8  Leigh  658. 

In  the  first-named  of  these  cases  it  is  held,  that  a  covenant  of 
warranty  can  never  be  treated  as  a  covenant  against  mere  in- 
cumbrances. If  there  has  been  breach  of  the  warranty,  the 
party  injured  has  adequate  remedy  at  law;  but  to  constitute 
such  breach  there  must  be  an  eviction,  or  the  plaintiff  prevented 
from  taking  possession  of  the  premises.  Appellant's  bill  admits 
that  he  is  in  possession,  and  has  not  been  evicted  or  disturbed  in 
his  possession.  Therefore,  in  order  to  afford  him  the  relief  he 
seeks,  a  court  of  equity  would  have  to  treat  the  covenant  of 
^'general  warranty"  in  his  deed  as  a  covenant  against  a  mere 
incumbrance,  which  would  be  to  make  a  new  contract  for  him. 

After  stating  the  rule  as  to  executory  contracts,  Professor 
Lile,  in  his  Notes  to  Merwin's  Equity,  s(»c.  740,  says:  **The 
rule,  however,  is  wholly  different  in  the  case  of  an  executed 
contract — that  is,  a  conveyance  of  real  estate.  Here,  as  a  gen- 
eral rule,  the  vendee  who  has  taken  a  conveyance,  must  rely 
upon  the  covenants  of  title  in  the  deed,  and  if  there  be  none,  he 
purchases  at  his  peril,  in  the  absence  of  bad  faith  on  the  part  of 
the  vendor.^^ 

And  in  Merwin's  Equity,  sec.  429,  it  is  said:  ''When  the 
parties  have  made  a  definite  contract,  equity  will  not  relieve 
against  its  consequences,  because  it  has  become  less  profitable 
or  more  onerous  on  account  of  some  contingency  against  which 
the  contract  did  not  provide.  A  court  of  equity  cannot  make  a 
new  contract  for  the  parties." 

That  appellant  is  not,  upon  the  averments  of  his  bill,  entitled 
to  the  intervention  of  a  court  of  equity,  i^  very  clearly  and  con- 
clusively shown  by  the  well  considered  opinion  by  Tucker,  J., 
in  Bpale  v.  Seivrley,  supra,  in  which  he  says.:     "He  (vendor) 
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may,  therefore,  be  willing  to  give  a  general  warranty,  which 
cannot  be  enforced  until  eviction,  but  not  a  covenant  for  good 
title,  which  he  may  not  have.  Where  he  enters  into  a  general 
warranty  without  other  covenants,  he  makes  himself  only  re 
sponsible  for  eviction  and  secures  to  himself  the  advantage  of 
every  doubt  which  hung  over  his  title  being  removed  by  lapse 
of  time.  In  these  cases,  therefore,  the  vendee  is  confined  to  the 
covenant  of  general  warranty.  He  has  chosen,  or  at  leasl 
agreed  upon,  his  remedy,  and  to  that  remedy  he  must  be  tied 
down.  However  bad  his  title,  he  cannot  sue  upon  his  warranty 
unless  he  be  evicted ;  and  if  he  cannot  do  so  at  law,  upon  what 
principle  can  equity  make  the  vendor  liable  beyond  the  terms 
of  his  contract  i  How  can  equity  make  him  responsible 
farther  ?  ^  '^'  *  It  cannot  do  so  without  making  a  new  contract  for 
the  parties,  or  interpolating  a  new  and  substantive  principle  into 
that  already  made.  *  •*^*  *  I  am  aware  of  no  case  in  which  the 
rights  of  the  party  have  been  extended  in  equity  beyond  his  cov- 
enants. *  *  *  But,  after  a  deed  has  been  made  and  accepted^ 
though  our  courts  have  given  relief  in  anticipation  of  an  eviction 
which  is  impending,  accompanied  by  the  danger  of  insolvency, 
they  have  never  gone  one  jot  beyond  the  covenants,  except  where 
the  fraud  of  the  vendor  gives  rise  to  a  distinct  cause  of  action, 
independent  of  the  covenants/^ 

Conceding,  as  counsel  for  appellant  contends,  that  the  object 
of  the  suit  in  that  case  was  to  avoid  paying  the  grantor  what 
grantee  had  contracted  to  pay,  and  that  the  opinion  says :  "If 
plaintiff  had  averred  that  defendant  was  insolvent  or  in  failing 
circumstances,  he  would  have  had  the  right  to  maintain  his  , 
bill/'  this  does  not  help  appellant's  case,  since  there  are  no  such 
averments  in  his  bill.  Instead  of  alleging  the  insolvency  of  the 
vendor's  lien  debtor,  the  averment  is  made,  as  already  stated, 
"that  the  real  estate  owned  by  the  company  is  ample  to  pay  off 
and  discharge  all  the  liens  and  incumbrances  upon  the  com- 
pany's property,"  etc.  JTothing  whatever  is  said  as  to  whether 
or  not  the  company  has  other  property  than  that  covered  by  the 
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vendor's  lien  held  by  appellee  Snell,  or  that  it  owes  other  debts. 

As  to  the  company  being  "in  failing  circumstances/'  beyond 
the  vague  and  indefinite  averment,  already  adverted  to,  that  if 
the  company  "continued  in  the  future  as  in  the  past  to  default 
in  the  payment  of  the  interest  upon  the  said  vendor's  lien  debt^ 
it  will  be  only  a  question  of  time  until  the  property  of  said  com- 
pany will  cease  to  be  adequate  to  pay  off  and  discharge  said 
vendor's  lien,"  etc.,  the  bill  is  silent. 

We  are  of  opinion  that  the  decree  appealed  from  is  without 
error,  and,  therefore,  it  is  aflSrmed. 

Affirmed. 


Vol.  evil — 59 
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Lurty's  Curator  v.  Lurty. 

Xoveraber  21,  1907. 
Absent,  Keith,  P.,  and  Cardwcll,  J. 

1.  Limitation   of   Actions — Xetr  Promise — Arlcnoiclalqwcnt — Krtdencc — 

Burden  of  Proof — Survivor  of  a  Transaction. — Wliere  a  Imsband 
sells  personal  property  owned  by  himself  and  wife  jointly,  and  takes 
the  note  of  R.,  the  purchaser,  therefor,  payable  to  himself,  and  then 
renders  her  a  statement  in  writing  over  his  signature,  showing  that 
her  share  of  the  sale  amounted  to  a  sum  stated,  "which  is  due  you 
out  of  R.*8  note  when  collected,**  this  establishes  the  fact  that 
the  husband  was  the  wife*©  agent  in  the  transaction,  and  the 
language  used  is  an  acknowledgment  that  he  will  be  due  his  wife 
the  sum  stated  when  the  note  is  paid,  from  which  the  law  implies 
a  promise  to  pay.  The  burden  is  on  the  wnfe  to  show  the  subse- 
quent payment  of  the  note  and  the  date  of  payment,  and  this  may 
be  shown  by  the  maker  of  the  note,  notwith'^^tandinjr  the  death 
of  the  husband,  in  an  action  by  her  against  the  curator  of  her 
husband's  estate.  The  limitation  on  such  acknowledgment  is  five 
years,  as  it  is  "a  contract  by  writing,  signed  by  the  party  to  be 
charged  thereby.** 

2.  Limitation  of  Actions — Acknowledgment  Under  Sral. — The  three-year 

limitation  is  inapplicable  to  a  debt  evidenced  by  writing  under  the 
signature  and  seal  of  the  debtor.  If  the  antecedent  debt  were  a  mere 
assumpsit,  it  is  merged  in  the  specialty. 

3.  Evidence — Effect  of  Acceptance  of  a  Check  **In  Full  Of  All  Demands.'' — 

The  acceptance  of  a  check  containing  the  words  "in  full  of  all  de- 
mands,** raises  a  prima  facie  presumption  that  it  is  in  full  pay- 
ment and  discharge  of  all  previously  existing  liabilities,  and  the 
burden  of  overcoming  this  presumption  by  direct  or  circumstantial 
evidence  rests  upon  the  payee. 

4.  Witnesses — Husband  and   Wife — Privileged   Communications — Matters 

of  Business. — Lender  the  statute  of  this  state,  neither  husband  nor 
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wife  can,  without  the  consent  of  the  other,  testify  (either  during  the 
coverture  or  afterwards)  as  to  any  communication  made  by  one  to 
the  other  while  married,  but  this  rule  of  privilege  does  not  apply  to 
communications  between  husband  and  wife  with  regard  to  a  business 
matter  in  which  he  is  acting  as  her  agent 

Error  to  a  judgment  of  the  Circuit  Court  of  Rockingham 
county  in  a  proceeding  by  motion  for  a  judgment.  Judgment 
for  the  plaintiff.    Defendant  assigns  error. 

Affirmed. 
The  opinion  states  the  case. 

H.  W.  Bertram  and  D.  0.  Decheri,  for  the  plaintiff  in  error. 

Conrad  &  Conrad,  for  the  defendant  in  error. 

Whittle^  J.,  delivered  the  opinion  of  the  court. 

The  judgment  under  review  was  recovered  on  motion  by  the 
defendant  in  error,  Annie  S.  Lurty,  against  the  curator  of  the 
estate  of  her  deceased  husband,  Warren  S.  Lurty. 

Pive  hundred  and  five  dollars  and  eighty-nine  cents  of  the 
recovery  is  the  plaintiff's  share  of  the  price  of  cattle,  the  joint 
property  of  the  husband  and  wife,  sold  by  the  former  to 
Kodeffer,  who  made  his  note  to  the  husband  for  the  amount  of 
the  sale.  This  note  was  afterwards  collected  by  the  husband, 
who,  before  collection,  rendered  an  account  in  writing  to  thf* 
plaintiff,  over  his  signature,  showing  that  her  share  of  the  salt^ 
amounted  to  $505.89,  "which  is  due  you  out  of  Rodeffer  note 
bearing  6  per  cent,  interest  from  October  18,  1901,  at  120  days, 
bal.  of  the  note,  when  collected,  is  W.  S.  Lurty's." 

We  are  of  opinion  that  this  transaction  establishes  the  rela- 
tion of  principal  and  agent  between  the  plaintiff  and  her  hus- 
band, with  respect  to  the  sale  of  the  cattle,  and  the  language 
employed  by  him  was  an  acknowledgment  that,  when  the  note 
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was  collected,  he  would  be  due  his  principal  the  sum  indicated, 
from  which  the  law  implies  a  promise  to  pay. 

The  case  is  not  distinguishable  in  principle  from  the  class  of 
which  Ounningham  v.  Hemdon,  2  Call  530,  Murdoch  v.  Hem- 
don,  4  H.  &  M.  200,  Neivby  v.  Forsyth,  3  Gratt.  308,  and 
Davis  V.  Mead,  13  Gratt.  118,  are  types. 

The  facts  in  Davis  v.  Mead,  supra,  are  as  follows :  "A  paper 
contains  a  statement  of  account  of  rents  collected  through  a 
number  of  years  by  an  agent  for  his  principal,  and,  at  the  foot 
of  the  account  there  is  a  written  statement,  setting  out  the  gross 
amount  of  the  rents  received,  certain  deductions  for  conunis- 
sions  and  expenses,  leaving  the  net  sum  of  one  thousand,  one 
hundred  and  thirty-seven  dollars,  and  thirty-five  cents,  and  it 
concludes:  ^In  the  foregoing  statement  all  errors  to  be  cor- 
rected. As  witness  my  hand  and  seal.'  And  it  is  signed  and 
sealed  by  the  agent."  In  that  case.  Judge  Lee  observes :  *To 
constitute  a  good  and  valid  obligation,  the  law  does  not  require 
any  particular  set  form  of  words  to  be  employed.  Any  words 
which  sufficiently  declare  the  intention  of  the  party  and  denote 
his  being  bound,  or  which  expressly  or  impliedly  acknowledge 
a  debt  as  due  from  him  to  another,  will  constitute  a  good  bond. 
*  *  *  It  was,  therefore,  an  acknowledgment,  under  his  seal, 
that  so  much  was  still  due  *  *  *  to  pay  which  a  promise  is 
raised  by  implication  of  law." 

It  is  clear,  under  the  authorities,  that  the  paper  in  question 
constitutes  ^^a  contract  by  writing,  signed  by  the  party  to  be 
charged  thereby,"  the  limitation  on  which  is  fixed  at  five  years 
by  Virginia  Code,  1904,  section  2920.  The  plea  setting  up  the 
three-years'  limitation  was,  therefore,  properly  overruled. 

A  fortiori,  the  three-years'  limitation,  was  inapplicable  to  the 
item  of  $102,  evidenced  by  writing  under  seal,  which  consti- 
tuted another  part  of  the  judgment.  We  fail  to  appreciate  the 
force  of  the  argument  that  the  antecedent  indebtedness,  upon 
which  the  writings  in  question  are  founded,  were  mere  as- 
sumpsits, which  ought  to  regulate  the  period  of  limitation.    The 
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contention  loses  sight  of  the  doctrine  of  merger,  whereby,  by 
operation  of  law,  ian  inferior  liability  is  absorbed  by  one  of 
higher  legal  degree. 

The  exception  to  the  admission  of  the  testimony  of  Rodeffer 
and  the  instruction  given  by  the  trial  court  as  to  the  effect 
of  the  check  drawn  by  the  husband  payable  to  the  wife,  pur- 
porting to  be  "in  full  of  all  demands,''  are  both  without  merit. 
Rodeffer's  evidence  was  admissible  to  show  that  he  had  paid 
the  note,  and  to  fix  the  date  of  payment.  The  implied  promise 
of  Lurty  to  pay  was  conditioned  upon  his  collecting  the  note, 
and  the  burden  of  proof  rested  upon  the  plaintiff  to  establish 
that  fact. 

The  instruction  complained  of  tells  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff  *  *  *  accepted  and  col- 
lected the  check  *  *  *  bearing  upon  its  face  the  statement 
that  the  same  was  '  in  full  of  all  demands,'  such  acceptance  and 
collection  *  *  *  raises  a  prima  facie  presumption  that  the 
same  was  in  full  payment  and  discharge  of  all  previously  ex- 
isting liabilities,  *  *  *  and  the  burden  of  overcoming  such 
presumption  by  direct  or  circumstantial  evidence  *  *  * 
rests  upon  the  plaintiff,  and  unless  such  presumption  is  over- 
come by  a  preponderance  of  the  evidence,  they  must  find  for  the 
defendant."  This  instruction  propounds  a  familiar  and  cor- 
rect proposition  of  law,  and  was  relevant  to  the  issues  and 
evidence  in  the  case. 

The  remaining  assignment  of  error  demanding  notice  arises 
in  connection  with  the  court's  action  in  excluding  certain  letters 
written  by  the  wife  to  the  husband,  which,  it  is  alleged,  have 
material  bearing  upon  the  matters  in  controversy. 

Admittedly,  the  exclusion  of  these  letters  would  be  proper 
according  to  the  common  law  doctrine,  but  it  is  said  their  ad- 
missibility follows  as  a  necessary  consequence  to  the  statutory 
right  of  husband  and  wife  to  contract  with  and  implead  one 
another.  But  this  argument  is  more  plausible  than  sound.  It 
would  have  been  equally  applicable  to  the  common  law  rule  of 
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exclusion  of  witnesses  in  civil  cases,  on  the  ground  of  interest 
or  of  being  parties — a  rule  which  obtained  in  this  state  until 
abolished  by  statute. 

Professor  Minor,  in  discussing  the  well-settled  rule  of  the 
common  law,  rendering  husband  and  wife  incompetent,  ob- 
serves: that  it  is  "a  rule  of  exclusion  founded  partly  on  the 
identity  of  their  legal  rights  and  interests,  and  partly  on  prin- 
ciples of  public  policy,  which  lie  at  the  basis  of  civil  society ;  for 
it  is  essential  to  the  happiness  of  social  life  that  the  confidence 
which  ought  to  exist  between  husband  and  wife  should  be  sac- 
redly cherished  in  its  most  unlimited  extent,  not  only  during 
the  continuance  of  the  coverture,  but  as  to  facts  learned  from 
the  consort  even  after  its  termination  also."  4  Min.  Inst. 
(Pt.  I,)  690. 

In  the  revision  of  1887,  the  revisors  strongly  recommended 
the  entire  repeal  of  the  common  law  rule  in  all  civil  cases,  and 
a  modification  of  it  in  criminal  cases,  but  the  code  committee 
opposed  the  innovation  and  struck  out  the  suggested  changes. 
After  the  code  had  been  adopted,  a  bill  embodying  the  views  of 
the  revisors  was  again  introduced,  but  met  with  the  same  fate. 
Subsequently,  two  of  the  revisors.  Judges  Burks  and  Riely, 
pressed  the  matter  with  great  force  in  addresses  delivered  be- 
fore the  Virginia  State  Bar  Association,  but  without  avail.  See 
note  by  the  editor.  Judge  Burks,  to  Pillow  v.  S.  W,  Va,  Imp. 
Co,,  1  Va.  L.  Reg.  673 ;  also  3  Va.  L.  Eeg.  410. 

The  statute  law  on  this  subject  is  found  in  Va.  Code,  1904, 
sec.  3346a.  Though  the  comriion  law  rule  has  been  greatly  en- 
larged, sub-section  (3)  distinctly  prohibits  husband  or  wife, 
without  the  consent  of  the  other,  being  "examined  in  any  case 
as  to  any  communication  made  by  the  one  to  the  other  while 
married,  nor  shall  either  of  them  be  permitted,  without  such 
consent,  to  reveal  in  testimony  after  the  marriage  relation 
ceases,  any  such  communication  made  while  the  marriage  sub- 
sisted ;  provided,  that  this  exclusion  shall  not  apply  to  a  crimi- 
nal proceeding  for  a  criminal  offense  committed  by  one  against 
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the  other,  but  as  to  such  proceeding  the  existing  rules  of  evi- 
dence shall  remain  unchanged." 

We  are  disposed  to  think  that  the  excluded  letters  fall  within 
the  intendment  of  the  statute;  but,  however  that  may  be,  the 
common  law  inhibition  must  remain  intact  until  removed  by 
legislative  and  not  judicial  repeal. 

The  contention  that  the  letters  are  admissible  by  authority  of 
Bailey  v.  Bailey,  21  Gratt.  43,  Carr  v.  Carr,  22  Gratt.  168,  and 
Latham  v.  Latham,  30  Gratt.  325,  finds  ready  answer  in  the 
fact  that  these  were  suits  for  divorce,  of  which  class  of  cases 
Professor  Minor  remarks:  "Neither  the  common  law  ruling 
nor  the  statutory  enactment  (Virginia  Code,  1904,  sec.  2260) 
excludes  proof  of  the  admissions  and  statements  of  the  parties. 
Their  only  effect  is  to  prohibit  a  sentence  from  being  founded 
wholly  upon  such  admissions."     1  Min.  Inst.  (3rd  ed.)  297. 

These  letters  were  written  with  becoming  moderation,  dignity 
and  delicacy  by  a  deeply  wronged  wife  to  an  erring  husband^ 
touching  the  unhappy  cause  of  estrangement  between  them. 
They  are,  therefore,  clearly  within  the  privileged  class,  and 
ought  not,  in  our  opinion,  to  be  subjected  to  public  scrutiny. 

The  point  is  not  well  taken,  that  this  ruling  would  likewise 
exclude  the  conmiunication  from  the  husband  to  the  wife  with 
relation  to  the  cattle  transaction.  If,  in  any  proper  sense,  such 
statement  of  liability  could  be  regarded  as  privileged,  it  comes 
within  the  exception  "that  the  rule  of  privilege  does  not  apply  to 
communications  between  husband  and  wife  with  regard  to  a 
business  matter,  in  which  he  is  acting  as  her  agent."  Schmied 
V.  Prank,  86  Ind.  250;  State  v.  Burlingame,  146  Mo.  207,  48 
S.  W.  72 ;  ComHh  v.  Sapp,  29  Am.  St.  Rep.  420,  note. 

There  is  ample  evidence  in  the  record  to  sustain  the  verdict 
of  the  jury ;  and,  upon  the  whole  case,  we  are  of  opinion  that 
the  judgment  ought  to  be  affirmed. 

Affirmed. 
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Ricbmona* 

McCoEMiCK  V.  Elsea  and  Others. 

November  21,  1907. 

Absent,  Cardwell,  J. 

1.  Counsel  Fees — Alloicance  out  of  Fund — When  to  be  Refused. — Except 
in  rare  instances,  the  power  of  the  court  to  require  one  party  to 
contribute  to  the  fees  of  the  counsel  of  another  party,  must  be 
confined  to  cases  where  the  plaintiff,  suing  in  behalf  of  hlmiself 
and  others  of  the  same  class,  discovers  or  creates  a  fund  which 
enures  to  the  common  benefit  of  all;  but  the  discretion  vested  in 
the  court  should  never  be  exercised  in  a  case  where  the  interests  of 
the  party  whose  fund  is  sought  to  be  charged,  are  antagonistic  to 
the  party  for  whose  benefit  the  suit  is  prosecuted.  The  case  in 
judgment  belongs  to  the  latter  class,  and  fees  were  properly  refused. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Clarke  county. 
Application  for  the  allowance  of  counsel  fees  to  be  paid  out  of 
a  fund  under  the  control  of  couii:.     Application  refused. 

Affirmed. 
The  opinion  states  the  case. 

F.  B.  Whiting,  for  the  appellant. 

A  Mooir,  Jr.,  for  the  appellees. 

Whittle,  J.,  delivered  the  opinion  of  the  court.     • 

This  controversy  arose  out  of  a  suit  in  equity  brought  by 
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xUarj  E.  Smallwood  (one  of  nine  distributees  of  the  estate  of 
her  mother,  Letitia  Elsea,  deceased)  and  her  daughter,  Lillian 
Sinallwood,  against  the  administrator  and  remaining  dis- 
tribntees. 

The  objects  of  the  suit  will  appear  from  the  material  alle- 
gations of  the  bill,  which  are  as  follows:  That  Albert  Elsea 
died  intestate  in  August,  1903,  survived  by  his  widow,  Letitia 
Elsea,  and  eight  children,  and  a  granddaughter,  the  child  of  a 
deceased  son;  that  the  decedent  left  a  valuable  estate,  real  and 
personal,  and  that  W.  W.  Smallwood,  the  husband  of  Mary  E. 
Smallwood,  qualified  as  his  administrator;  that  shortly  after 
his  death,  W.  W.  Smallwood,  in  his  own  right  and  as  admin- 
istrator, and  the  plaintiff,  Mary  E.  Smallwood,  brought  suit 
against  his  widow  and  distributees  for  the  purpose  of  admin- 
istering his  estate ;  that  the  widow  died  testate  about  one  month 
after  her  husband,  survived  by  the  distributees  above  men- 
tioned; that  by  her  will  the  testatrix  devised  a  tract  of  land 
and  bequeathed  her  entire  personal  estate  to  the  plaintiff,  Mary 
E.  Smallwood,  for  life,  with  remainder  to  her  co-plaintiff,  Lil- 
lian Smallwood,  in  fee;  that  this  real  estate  had  been  con- 
veyed to  Albert  Elsea  in  trust  for  his  wife,  and  that,  after  the 
execution  of  the  will,  the  trustee  sold  the  land,  his  wife  uniting 
iu  the  conveyance  to  the  purchaser,  and  deposited  the  purchase 
money  in  bank  to  his  individual  credit ;  that  this  fund,  together 
with  the  one-third  interest  of  the  wife  in  the  personal  est  at  o  of 
her  late  husband,  constituted  her  estate  and  passid  to  the  plain- 
tiffs by  the  provisions  of  her  will;  that  the  administrator  oi 
letitia  Elsea  had  already  asserted  claim  to  the  ])nrchas(?  price 
of  the  land,  as  a  debt  against  the  estate  of  the  husband;  and 
that  the  will  had  been  lost  or  mislaid,  or  abstracted,  and  could 
not  be  produced.  The  bill  concludes  with  the  prayer  that  the 
two  cases  be  heard  together  and  the  will  established ;  that  if 
necessary,  a  jury  bo  impaneled  for  that  purpose ;  and  that  the 
estate  of  the  testatrix  be  administered  in  accordance  with  its 
terras. 

Vol.  cvu — 60 
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The  defendants  resisted  these  contentions,  and,  upon  issue* 
made,  the  jury  found  that  Letitia  Elsea  had  executed  a  will^ 
by  the  stipulations  of  which  the  land  in  question  was  devised  to 
the  plaintiffs,  as  alleged  in  the  bill,  but  it  appeared  that  no 
other  portion  of  testatrix's  estate  was  included  in  the  will,  and 
that  the  devise  was  revoked  by  the  action  of  the  testratrix  iu 
subsequently  disposing  of  the  land. 

Thereupon,  the  appellant  preferred  a  demand  against  the 
distributees  of  Letitia  Elsea  for  $861.54  (being  20  per  cent,  of 
the  assets  of  the  estate)  for  professional  services  in  prosecuting 
the  suit  to  set  up  the  will. 

The  commissioner  in  chancery  ^  to  whom  the  matter  was  re- 
ferred, allowed  the  claim ;  but  this  finding,  upon  exception,  was 
overruled  by  the  court.  The  court,  however,  awarded  a  fee  to 
appellant  of  $150  out  of  the  assets,  for  services  to  W.  W.  Small- 
wood  as  administrator  of  Letitia  Elsea. 

It,  moreover,  appears  that  the  appellant  had  entered  into  a 
contract  with  the  plaintiff,  Mary  E.  Smallwood,  on  behalf  of 
herself  and  daughter,  for  a  contingent  fee  of  25  per  cent,  of 
whatever  might  be  realized  by  them  under  the  will  of  Letitia 
Elsea.  But  the  fee,  which  is  the  subject  of  this  controversy,  i& 
founded  upon  an  agreement  with  W.  W.  Smallwood,  who  had 
qualified  as  executor,  and  in  that  capacity  had  also  retained  the 
appellant  to  prosecute  the  suit  to  establish  the  will. 

As  we  have  observed,  the  contention  of  the  plaintiffs  that  the 
will  bestowed  upon  them  the  whole  of  the  testatrix's  estate,  wa» 
strenuously  and  successfully  resisted  by  eight  of  the  nine  dis- 
tributees, and  no  part  of  the  estate  passed  by  that  instrument. 
jS'evertheless,  if  the  insistence  of  the  appellant  were  to  prevail,, 
the  anomalous  result  would  follow  that,  as  fruits  of  their  vic- 
tory, the  appellees  would  be  compelled  to  contribute  one-fifth  of 
their  patrimony  in  compensation  to  counsel  for  services  in  a 
suit,  the  purpose  of  which  was  to  deprive  them  of  all  interest  in 
their  mother's  estate.  The  simple  statement  of  the  proposition 
vindicates  the  action  of  the  court  in  rejecting  the  demand. 
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Except  in  rare  instances,  the  power  of  a  court  to  require  one 
party  to  contribute  to  the  fees  of  the  counsel  of  another  party, 
must  be  confined  to  cases  where  the  plaintiff,  suing  in  behalf 
of  himself  and  others  of  the  same  class,  discovers  or  creates  a 
fund  which  enures  to  the  common  benefit  of  all ;  but  the  dis- 
cretion vested  in  the  court  should  never  be  exercised  in  a  case 
where  the  interests  of  the  party  whose  fund  is  sought  to  be 
charged  are  antagonistic  to  the  party  for  whose  benefit  the  suit 
is  prosecuted. 

The  rule  is  thus  stated  in  4  Cyc.  1013,  1014:  ^^While  there 
is,  strictly  speaking,  no  lien  on  any  fund  which  is  within  the 
custody  or  control  of  the  court,  the  court  may  award  attorney's 
fees  out  of  the  fund.  Thus,  counsel  for  a  representative  may 
receive  remuneration  out  of  the  estate,  especially  if  he  procures 
property  for  the  estate;  but  counsel  for  a  beneficiary  cannot 
claim  payment  out  of  the  estate,  though  he  may  be  paid  out  of 
his  client's  share  or  from  the  portions  of  those  beneficiaries  who 
have  joined  in  the  proceedings,  or  have  acquiesced  in  the  attor- 
ney's exertions."  See  also  Roller  v.  Paul,  106  Va.  214,  210, 
55  S.  E.  558. 

In  this  case,  the  appellant,  who  is  admittedly  a  lawyer  of 
high  character,  relies  wholly  on  his  contract  with  the  executor 
of  Letitia  Elsea,  apparently  overlooking  the  effect  on  his  cx)n- 
tention  of  the  material  circumstances  advertf  d  to,  namely,  thar 
no  assets  came  into  the  hands  of  his  client,  or  under  his  control 
by  virtue  of  his  office  of  executor,  and  that  the  interests  of  his 
clients  were  opposed  to  those  of  the  appclle(\'^,  from  whom  he 
seeks  compensation. 

We  are  of  opinion  that  the  decree  of  the  circuit  court  is 
plainly  right,  and  it  must  be  affirmed. 


A/firrned. 
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RicbiMona* 

Miller  &  Co.  v.  Simpson. 

November  21,  1907. 

1.  Pabtnership — What  Comtitutes. — A  mere  participation  in  profits  does 

not  always  constitute  the  participant  a  partner,  but  if  parties  have 
a  community  of  interest  in'  the  profits  as  such,  if  they  agree  that 
something  shall  be  attempted  with  a  view  to  gain,  and  that  the 
gain  shall  be  shared  by  the  parties  to  the  agreement,  this  makes 
them  partners.  It  is  not  essential  that  the  parties  shall,  by  agree- 
ments be  bound  to  share  the  losses. 

2.  Pabtnebship — Liability  for  Losses. — If  an  agreement  be  eutered  into 

between  two  or  more  persons  to  form  a  partnership,  each  partner 
is  entitled  to  share  in  the  profits,  and  will  also  have  to  share  in 
the  losses  without  any  provision  to  the  latter  effect  in  the  agreement, 
as  the  law  will  impose  that  burden. 

Appeal  from  a  decree  of  the  Corporation  Court  of  the  city  of 
Staunton.     Decrc^e  for  complainant.     Defendant  appeals. 

Affirmed. 
The  opinion  states  the  case. 

J.  M.  Perry,  for  the  appellant. 

Quarles  £  Pilson,  for  the  appellee. 

Oardwell,  J.,  delivered  the  opinion  of  the  court. 

In  the  year  1901,  H.  Clay  ^Eiller,  appellant,  entered  into  a 
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partnership  with  one  Bradley  for  the  establishment  and  con- 
duct of  a  retail  dry  goods  business  in  the  city  of  Staunton, 
Miller  contributing  the  capital  to  conduct  the  business,  and 
Bradley  his  labor  and  services.  In  the  same  store  they  had  a 
*' ready-to-wear''  department  from  the  inception  of  their  busi- 
ness, and  the  business  proved  Successful.  In  the  fall  of  1903, 
Miller  bought  out  Bradley's  interest  in  the  entire  business,  and 
thereafter  conducted  it,  including  the' "ready-to-wear"  depart- 
ment, under  the  style  of  H.  Clay  Miller  &  Co.,  and  this  busi- 
ness also  proved  successful. 

During  the  fall  months,  viz. :  September,  October,  November 
and  December,  of  the  years  1901  and  1902,  Miller  and  Brad- 
ley employed  appellee,  Mrs.  Cornelia  J.  Simpson,  an  expert 
dress-maker,  at  a  salary  of  $12  per  week,  placing  her  in  charge 
of  the  "ready-to-wear"  department ;  and  during  the  correspond- 
ing months  of  the  year  1903  Miller  and  Bradley,  and  then  H. 
Clay  Miller  &  Co.,  employed  her  in  the  same  capacity  at  a 
salary  of  $15  per  week.  She  was  not  employed,  either  by 
Miller  &  Bradley  or  H.  day  Miller  &  Co.,  except  during  the 
four  months  named,  when  the  "season"  was  on.  During  her 
employment,  first  with  Miller  &  Bradley,  and  then  with  H. 
Clay  Miller  &  Co.,  appellee  became  fully  acquainted  with  the 
details  of  the  business  of  the  "ready-to-wear"  department,  knew 
the  cost  and  selling  prices  of  all  goods  handled,  and  the  daily 
•  sales  thereof,  and,  in  this  way,  was  fully  acquainted  with  the 
profits  of  the  department. 

According  to  Miller's  own  testimony,  appellee  was  unwilling 
to  come  back  to  the  store  for  the  season  of  1904  for  employment 
for  only  four  months,  and  some  new  arrangement  between  the 
parties  was,  therefore,  necessary  if  they  were  to  remain  to- 
gether. Looking  to  have  appellee  remain  with  him  in  business, 
appellant  entered  into  negotiations  with  her  during  the  summer 
of  1904,  which  resulted  in  her  agreeing  to  continue  with  him  in 
charge  of  the  "ready-to-wear"  department ;  and,  on  the  12th  of 
September,  1904,  their  contract  was  reduced  to  writing,  though 
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it  appears  not  to  have  been  signed  by  the  parties  until  Septem- 
ber 21,  1904.    This  contract  is  as  follows: 

"1st.  It  is  hereby  mutually  agreed  between  H.  Clay  Miller, 
party  of  the  first  part,  and  Mrs.  C.  J.  Simpson,  party  of  the 
second  part,  witnesseth: 

"2nd.  That,  in  consideration  for  the  sum  of  $1,000.00  paid 
by  party  of  the  second  part  to  party  of  the  first  part,  of  which 
this  agreement  is  receipt  in  full,  party  of  the  second  part  shall 
share  and  share  alike  in  the  profits  of  the  ready-to-wear  depart- 
ment of  the  business  in  Staunton,  Va.,  of  H.  Clay  Miller  &  Co., 
said  ready-to-wear  department  consisting  of  suits,  cloaks, 
separate  jackets  and  skirts,  and  shirt  waists,  if  deemed  ad- 
visable by  both  parties  to  add  these  last  garments  to  the  depart- 
ment. 

"3rd.  That  party  of  the  second  part  agrees  to  furnish  to  the 
department  her  undivided  time  and  attention,  and  to  pay  all 
expenses  of  alterations  in  garments  incurred  by  the  department. 

4th.  That  all  expenses  of  the  department,  such  as  express, 
freight,  etc.,  shall  be  charged  to  the  department  separately,  and 
that  an  accurate  account  of  sales,  purchases  and  expenses  shall 
be  kept  of  this  department. 

"5th.  That  party  of  the  first  part  shall  furnish  store-room 
and  the  use  of  his  clerks  to  sell  the  goods  in  this  department, 
and  shall  furnish  like  amount  of  capital  for  running  said  de- 
partment, $1,000.00,  of  which  the  stock  on  hand  at  September 
1st  shall  be  considered  a  part  as  mutually  agreed,  in  value. 

"6th.  That  at  the  1st  of  each  January  stock  shall  be  taken 
in  department  and  profits  determined. 

"7th.  That  during  the  year,  party  of  the  second  part  shall 
have  a  drawing  account  from  the  department,  not  to  exceed  $15 
a  week,  and  same  to  be  charged  to  her  account. 

"8th.  That  after  profits  are  determined,  the  account  of  party 
of  the  first  part  shall  be  credited  with  the  amounts  drawn  by 
party  of  the  second  part,  and  the  amounts  used  to  defray  the 


Digitized  by 


Google 


Miller  v.  Simpson,  107  Va.  476.  479 


Opinion. 


■expenses  of  alterations,  all  other  expenses  being  borne  jointly. 

*'9th.  That,  if,  after  the  above  has  been  done,  there  shall  be 
profits  undivided,  the  amount  shall  be  equally  credited  to  the 
accounts  of  both  parties,  to  be  further  used  in  the  business. 

''That  if  ever  the  department  proves  unsuccessful,  and  it  is 
agreed  to  abolish  same,  the  stock  on  hand  shall  be  sold  and 

equal  division  made.     Witness  the  seals  this   day 

of  September,  1904. 

'^(Seai:)         H.   clay  miller  &  CO. 
*'(Seal)         CORNELIA  J.  SIMPSOX.'' 

That  ap|X'llee  paid  to  appellant  the  $1,000.00  stipulated  for 
in  the  contract  is  conceded,  and  for  the  reason  that  it  was 
agreed  between  the  parties  that  appellant  was  to  handle  the 
finances  of  the  business  to  be  conducted,  pay  all  bills,  etc. 

This  "ready-to-wear"  department,  in  charge  of  appell(»e,  was 
conducted  with  success  until  the  summ(^r  of  1906,  when,  for 
reasons  satisfactory  to  her,  and  after  a  correspondence  with 
appellant,  it  was  terminated,  and  she  sought  to  have  an  ac- 
counting from  appellant  as  to  the  assets,  etc.,  of  the  business, 
contending  that  it  was  a  partnership,  in  which  she  had  contri-' 
buted  a  part  of  the  capital  and  appellant  the  residue;  while 
appeDant  took  the  ground  that  the  $1,000  paid  him  by  appellee 
was  for  a  share  in  the  profits  of  the  business  only,  and  that  no 
partnership  ever  existed  between  him  and  appellee.  Where- 
upon, appellee  filed  her  bill  in  this  cause,  making  the  contention 
above  mentioned,  and  praying  that  an  account  be  taken  of  the 
assets  of  the  partnership,  and  of  all  its  dealings  and  trans- 
actions, from  the  commencement  thereof,  and  that  all  other 
things  be  done  necessary  to  wind  up  and  finally  settle  the  af- 
fairs of  said  partnership  in  accordance  with  the  respective 
rights  and  interests  therein  of  herself  and  the  appellant. 

Appellant  answered  the  bill,  making  the  contention  as  stated, 
that  no  partnership  ever  existed  between  him  and  appellee, 
other  than  a  partnership  in  the  profits  of  his  "ready-to-wear" 
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department;  that  the  only  money  wherein  appellee  was  in  any 
wise  interested  which  he  had  at  any  time  in  his  possession,  was 
the  profits  of  his  "ready-to-wear''  department,  from  which 
appellee  had  drawn  largely ;  and  that,  on  any  settlement  of  the 
aifairs  of  the  said  partnership  in  profits,  appellee  would  be 
found  largely  indebted  to  him,  etc. 

Upon  the  bill,  the  answer,  a  general  replication  to  the  an- 
swer, and  depositions  taken  and  filed,  both  for  appellant  and  ap- 
pellee, each  having  testified  in  their  own  behalf,  the  corporation 
court,  without  passing  upon  the  question  as  to  when  the  partner- 
ship between  appellant  and  appellee  was  formed,  or  when  they 
commenced  business,  made  its  decree,  of  which  appellant  com- 
plains, holding  that,  according  to  the  true  construction  of  the 
contract  between  the  parties,  bearing  date  September  12,  1904^ 
a  partnership  was  created  and  (existed  between  them;  that,  ac- 
cording to  a  true  construction  of  the  contract,  and  especially  the 
second,  fifth  and  ninth  clauses  thereof,  considered  together,  ap- 
pellee was  required  to  contribute  the  sum  of  $1,000.00  towards 
the  conduct  of  the  partnership  business,  and  the  sum  of  $1,000 
paid  by  her  to  appellant,  as  sho\vn  by  the  contract,  was  a  pay 
ment  of  her  share  of  the  capital  of  said  partnership.  It  was 
further  adjudged,  ordered  and  decreed,  that  the  cause  be  re- 
ferred to  a  master  commissioner,  who  should  take,  state  and 
settle  necessary  and  proper  accounts,  to  the  end  that  the  part- 
nership affairs  be  finally  wound  up  and  settled. 

The  simple  question  presented  is :  Does  the  contract  of  Sep- 
tember 12,  1904,  create  a  partnership,  or  is  it  simply  the  writ- 
ten evidence  of  the  sale  and  purchase  of  a  one-half  interest  in 
the  profits  of  an  already  established  and  going  business  ? 

It  appears  from  th(^  proof  in  the  cause  that  appellant  re- 
garded the  arrangement  between  him  and  appellee  as  a  partner- 
ship, and  so  spoke  of  it ;  the  correspondence  between  the  parties; 
in  an  attempted  settlement  out  of  court  proceeded  upon  that 
idea;  and  all  the  facts  and  circumstances  surrounding  these 
parties  prior  to  and  after  the  contract  was  entered  into,  if  more 
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than  a  reading  of  the  contract  as  a  whole  were  needed,  leave  no 
doubt  that  it  established  a  partnership,  and  that  both  parties  to 
the  contract  so  understood  it.  Not  that  appellee  was  merely  u 
partner  in  the  profits  of  the  business,  but  a  partner  who  had 
contributed  to  the  capital  employed  therein,  and  was  also  to- 
contribute  her  services,  etc.,  and  be  entitled  to  share  in  the 
profits  of  the  business,  and  liable,  as  well  as  appellant,  for 
losses,  if  any. 

It  is  only  necessaiy,  wc  think,  to  consider  some  of  the  uncon- 
troverted  facts  and  circumstances  which  are  of  vital  importance, 
to  show  that  this  is  the  fair  and  equitable  construction  of  this 
contract.  In  the  first  place,  appellant  had,  theretofore,  only  run 
his  *^ready-to-wear"  department  about  four  months  in  any  one 
ytar,  and  it  could  not,  therefore,  be  considered  an  established 
business;  while  the  contract  provided  for  the  conduct  of  the 
business  all  the  year  round — an  undertaking  new  not  only  to 
appellee,  but  to  appellant. 

The  question  naturally  arises.  Why  should  appellee  have  been 
willing  to  pay  $1,000  for  the  privilege  of  sharing  in  the  profits 
of  this  undertaking,  when  she  could  not  know  what  the  profits 
would  be,  if  any,  and  when  a  partnership  in  the  profits  only 
might,  by  the  death  of  either  party  or  other  cause,  be  terminated 
the  next  day,  or,  if  still  later,  before  any  profits  were  made, 
whereby  in  either  event,  she  would  have  paid  appellant  her 
$1,000  and  could  get  back  no  part  of  it  ?  According  to  appel- 
lant's view,  appellee  borrowed  the  money  and  put  a  deed  of 
trust  on  her  property,  in  order  to  pay  him  $1,000  for  the  privi- 
lege of  sharing  equally  with  him  the  profits  of  a  business  con- 
ducted on  a  capital  of  $1,000  only,  of  which  $588.95  was  old 
stock.  Appellee  had  been  successful  in  her  calling,  and  had 
accumulated  some  property;  and  it  is  unreasonable  to  suppose 
for  one  moment  that  she,  or  any  one  else  with  any  sort  of  busi- 
ness capacity,  would  have  agreed  to  enter  into  a  business  ar- 
rangement so  uninviting.  On  the  other  hand,  appelle(*'s  version 
of  the  transaction  is  entirely  reasonable,  viz. :  that  she  agreed 
Vol.  cvn — 61 
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to  contribute  $1,000  to  the  capital  to  be  employed  in  the  under- 
taking, also  her  time  and  services,  and  bear  herself  '*the  expense 
of  altering  garments;"  while  appellant  was  to  furnish  a  like 
amount  of  capital,  the  store-room  in  which  the  business  was  to 
be  conducted,  **the  use  of  his  clerks  to  sell  the  goods,"  all  other 
expenses  to  be  borne  jointly,  and  the  profits  of  the  business  were 
to  be  shared  equally  by  both.  If  appellee  was  only  purchasing 
the  right  to  share  equally  with  appellant  the  profits  of  his 
^'ready-to-wear"  department,  why  the  provision  in  the  contract 
that  he  should  "furnish  a  like  amount  of  capital  for  running 
said  department  ?"  And  for  what  reason  was  the  second  para- 
graph of  clause  1)  inserted,  viz. :  '^That  if  ever  the  department 
proves  unsuccessful,  and  it  is  agreed  to  abolish  the  same,  the 
stock  on  hand  shall  be  sold  and  equal  division  made  ?"  If  the 
parties  were  not  to  contribute  an  equal  amount  of  capital,  it  is 
inconceivable  that  appellant  would  have  inserted  in  the  con- 
tract (written  by  himself)  a  provision  for  a  sale  of  the  stock 
on  hand,  and  equal  division  on  dissolution,  as  the  capital  went 
tu  the  purchase  of  the  stock,  and  an  equal  division  would  em- 
brace a  division  of  the  capital,  profits  and  all  other  assets  of 
the  partnership.  He  admits  in  his  answer  that  stock  on  hand 
represented  "not  only  cash  capital  advanced  by  defendant  (ap- 
pellant), but  accrued  and  undivided  profits."  Clearly  appellee 
would  not  be  entitled  to  a  division  of  the  proceeds  arising  from 
the  stock  on  hand  at  dissolution,  if  she  was  only  admitted  as  a 
partner  in  profits.  It  was  agreed  "that  at  the  first  of  each 
January,  stock  shall  be  taken  in  the  department  and  profits  de- 
teiTnined,"  and  if  appellee  only  purchased  an  interest  in  profits 
and  was  not  to  furnish  a  part  of  the  capital  to  run  the  business, 
it  is  again  inconceivable  that,  when  such  an  accounting  was 
had,  and  it  was  found  that  there  were  profits  undivided,  such 
undivided  profits  were  to  be  "equally  credited  to  the  accounts 
of  both  parties,  to  bo  further  used  in  the  business." 

The  theory  of  appellant  as  to  what  was  intended  and  under- 
stood between  him  and  appellee,  when  they  entered  into  their 


Digitized  by 


Google 


MiLLEE  V.  Simpson^  107  Va.  476.  483 

Opinion. 


agreement  and  after,  is  wholly  inconsistent  with  the  provisions 
of  their  written  contract. 

In  order  that  persons  may  be  partners  in  the  legal  acceptation 
of  the  word,  it  is  requisite  that  they  shall  share  something  by 
Tirtue  of  an  agreement  to  that  eflfect,  and  that  that  which  they 
have  agreed  to  share  shall  be  the  profit  arising  from  some  pre- 
determined business,  engaged  in  for  their  common  benefit.  An 
agreement  that  something  shall  be  attempted  with  a  view  to 
gain,  and  that  the  gain  shall  be  shared  by  the  parties  to  the 
agreement,  is  the  grand  characteristic  of  every  partnership,  and 
is  the  leading  feature  of  nearly  every  definition  of  the  term. 
Junes  V.  Murphy,  93  Va.  214,  24  S.  E.  825,  and  authorities 
there  cited. 

It  is  not  essential  to  constitute  a  partnership  that  the  parties 
are  by  agreement  to  share  in  the  losses  of  the  business.  It  is 
safficient  if  they  are  to  have  a  community  of  interest  in  the 
profits  as  such,  and  where  a  party  to  the  agreement  is 
entitled  to  an  interest  lu  the  profits,  this  will  entitle  him  to  an 
account  to  ascertain  the  result  of  the  enterprise.  Cothran  v. 
Marmaduke  &  Brown,  60  Tex.  370,  cited  in  Jones  v.  Murphy, 
supra. 

It  has  been  repeatedly  held  that,  where  the  parties  entered 
into  an  agreement  by  which  the  one  was  to  furnish  the  capital 
and  the  other  his  services,  the  profits  to  be  divided  between 
them,  and  no  special  contract  was  made  as  to  the  losses, 
this  constituted  a  partnership,  and  a  court  of  equity  was  a 
proper  court  for  either  party  to  apply  to  for  a  settlement  of  the' 
partnership  accounts.     Lengle  v.  Smith,  48  Mo.  276. 

Here,  appellee  furnished  $1,000  of  the  capital,  her  services, 
and  paid  the  "expenses  of  altering  garments,"  and  appellant  the 
residue  of  the  capital  employed  in  the  business,  the  store-room, 
and  paid  the  hire  of  the  clerks,  who  sold  the  goods,  "all  other 
expenses  being  borne  equally;"  the  undivided  profits  on  the  1st 
of  January  of  each  year,  during  the  continuance  of  the  business, 
remained  for  further  use  in  the  business,  and  the  parties  became 
equal  owners  in  the  resulting  profits. 
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It  is  true  that  a  mere  participation  in  profits  does  not  always 
constitute  the  participant  a  partner;  but  the  principles  of  the 
law  of  partnership  lead  to  the  conclusion  that,  if  a  trader  makes 
an  arrangement  in  regard  to  a  commercial  business  with  an- 
other, by  reason  of  which  that  other  becomes  interested  as  owner 
in  the  resulting  profits,  while  they  are  undivided  and  remain 
as  profits,  the  two  are  partners,  the  general  rule  being,  that  to 
constitute  a  partnership,  there  must  be  a  community  of  interests 
intei'  sese,  and  that  the  parties  should  share  the  profits  and 
losses.    Jackson  v.  Haynie,  106  Va.  365,  56  S.  E.  148. 

Had  not  the  8th  clause  of  the  contract  before  us  been  in- 
serted, it  would  not  have  affected  the  residue  of  the  contract, 
for  the  reason  that,  if  an  agreement  be  entered  into  by  two  or 
laore  parties  constituting  a  partnership,  each  partner  would  be 
entitled  to  share  in  the  profits,  and  would  have  also  to  share  the 
losses  in  the  business,  without  a  provision  to  that  effect  in  the 
agrc?emcnt,  as  the  law  would  impose  that  burden  upon  him. 
Were  such  a  provision  in  the  agreement  necessary  to  constitute 
a  partnership,  the  8th  clause  of  the  contract  in  this  case  was 
clearly  sufficient  to  hold  appellee  liable  for  losses,  if  any,  in  the 
business  to  be  conducted  under  the  contract. 

We  are  of  opinion  that  any  other  construction  of  this  con- 
tract than  that  put  upon  it  by  the  learned  judge  of  the  corpora- 
tion court  would  be  inconsistent  with  its  terms;  and  that  the 
construction  contended  for  by  appellant  would  be  unfair,  unjust 
and  inequitable.  The  decree  complained  of  is,  therefore,  with- 
out error,  and  must  be  aflSrmed. 

Afp^rmed. 
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Ricbmond* 

Merryman  and  Others  v.  Hoover. 
November  21,  1907. 
Absent,  Cardwell,  J. 

1.  Ejectment — Burden  of  Proof — Title  at  Commencement  of  Action. — ^A 

plaintiff  i'a  ejectment  must  recover,  if  at  all,  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  that  of  his  adversary,  and 
this  title  must  exist  in  the  plaintiff  at  the  time  of  the  commencement 
of  his  action.    It  cannot  be  acquired  afterwards. 

2.  Ejectment — Outstanding  Legal  Title — Subsequent  Purchase, — An  out- 

standing legal  title  in  another  than  the  plaintiff,  at  the  time  of  the 
institution  of  an  action  of  ejectment,  breaks  in  upon  and  disrupts  the 
plaintiff's  paper  title  and  bars  his  recovery.  Nor  can  the  plaratiff 
make  good  the  defect  by  the  subsequent  purchase  of  such  out- 
standing title. 

3.  Ejectment — Lijnitation  of  Actions — Disability  of  Tenant  in  Common. — 

The  disability  of  one  tenant  in  common  will  not  prevent  the  statute 
of  limitatiaas  from  running  against  other  tenants  in  common  not 
laboring  under  any  disability. 

4.  Instructions — Jury  Sufficiently  Instructed. — ^The  refusal  of  an  instruc- 

tion, even  though  it  correctly  propounds  the  law,  is  not  ground  for 
reversal  of  a  judgment  if  other  instructions  given  upon  the  same 
subject  correctly  propound  the  law,  and  are  sufficient  to  enable 
the  jury  to  apply  the  facts  correctly. 

5. — Adverse  Possession — Land  lying  in  two  States — Forfeiture  of  Part, — 
The  forfeiture  of  part  of  a  tract  of  land  lying  in  West  Virginia, 
under  the  laws  of  that  state,  cann6t  affect  a  tenant's  claim  by  ad- 
verse possession  to  the  residue  of  the  tract  lying  iw  this-  state. 

6.  Ejectment — Outstanding  Legal  Title  in  State. — A  defendant  in  eject- 
ment may  rely  upon  an  outstanding  legal  title  in  the  commonwealth 
at  the  time  of  the  institution  of  the  action,  and  thereby  defeat  the 
plai'atiff. 
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Error  to  a  judgment  of  the  Circuit  Court  of  Kockiughaiii 
county  in  an  action  of  ejectment.  Judgment  for  the  defendant- 
Plaintiff  assigns  error. 

Affirmed. 

After  the  evidence  had  been  introduced,  the  plaintiffs  asked 
for  the  eight  instructions,  copied  below.  The  court  gave  Xos. 
1,  2  and  3  as  asked,  modified  No.  4  by  striking  out  the  words 
in  italics,  and  refused  in  toto  Xos.  5,  6,  7,  and  8.  To  the  action 
of  the  court  in  modifying  Xo.  4,  and  in  rejecting  Xos.  5,  6,  7 
and  8,  the  plaintiffs  excepted.  The  instructions,  as  asked,  are 
as  follows: 

"1.  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  plaintiffs  have  shown  a  sufficient  paper  title  to 
Chambers  and  Clopper  survey,  claimed  by  them,  including  the 
tracts  of  land  in  controversy  in  this  cause,  and  claimed  by  the 
defendant  as  follows,  to-wit:  The  Keister  tract  of  117  acres,  the 
Camphor  tracts  of  12^  acres,  50  acres  and  59  acres,  and  the 
Dyer  tract  of  72  acres,  or  either  of  them,  or  any  part  of  them, 
then  they  must  find  for  the  plaintiffs,  unless  they  believe  from 
the  evidence  that  the  defendant  has  shown  that  he,  or  those  un- 
der whom  he  claims  have  shown  that  the  Dyer  trdct,  or  part 
thereof,  is  within  one  of  the  reservations  in  the  patent,  in  which 
event  they  shall  find  for  the  defendant  as  to  said  tract,  or  such 
part  of  said  tract  as  they  may  find  to  be  within  the  reservation ; 
and  as  to  the  other  tracts  prior  to  the  institution  of  this  suit^ 
held  for  fifteen  years  actual,  continuous,  visible,  exclusive  and 
adverse  possession  of  the  said  tracts  of  land,  or  either  of  them, 
in  the  manner  defined  and  limited  by  the  other  instructions  to 
be  taken  and  r(»ad  in  connection  with  this  instruction,  in  which 
event  they  must  find  for  the  defendant;  but  that,  in  order  to 
constitute  such  adverse  possession,  sufficient  in  law,  there  must 
be  an  actual  occupation  of  the  same,  or  else  the  use  and  enjoy- 
ment of  the  same  by  such  open,  notorious  and  habitual  acts  of 
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ownership  as  would  be  equivalent  to  actual  occupation,  and 
that  such  adverse  possession  must  be  by  residence,  inclosure, 
cultivation,  or  by  acts  of  use  and  enjoyment  aforesaid,  accom- 
panied by  such  change  in  the  character  of  the  land  as  would 
convert  the  same  from  wild  lands  into  improved  lands  suitable 
for  the  purpose  to  which  it  is  adapted,  or  by  other  acts  as  afore- 
said, which  are  equivalent  to  such  residence,  or  inclosure,  or 
cultivation. 

"2.  The  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  part  of  the  fence  claimed  by  the  defend- 
ant to  have  inclosed  the  tract  known  as  the  Keister  tract  in 
controversy  in  this  case,  extends  beyond  the  lines  of  the  plain- 
tiffs to  an  adjoining  tract  owned  by  others,  or  owned  by  the 
defendant  himself,  and  that  the  tract  of  land  in  controversy, 
known  as  the  Keister  tract,  is  not  inclosed  without  embracing 
other  lands  outside  of  its  limits,  by  a  fence  located  some  dis- 
tance from  the  premises  claimed  by  the  defendant,  to  which 
the  plaintiffs  have  no  claim  of  title,  or  if  they  find  from  the 
evidence  that  said  fence  is  on  the  lands  of  the  plaintiffs  in  part 
and  included  land  to  which  the  defendant  disclaims  title,  then 
such  inclosure  alone  is  not  sufficient  to  constitute  actual,  ex- 
clusive, continuous  visible  and  adverse  possession  of  said  tracts 
and  if  they  further  believe  from  the  evidence  that  this  is  the 
only  evidence  of  adverse  possession  under  which  the  defendant 
can  sustain  his  defense  of  adverse  possession,  they  must  find 
for  the  plaintiffs  as  to  the  same. 

^*3.  The  court  further  instructs  the  jury  that,  in  order  to 
constitute  such  adverse  possession  by  inclosure  alone,  it  is  neces- 
sary that  such  inclosure  should  be  of  a  substantial  and  perma- 
nent character,  and  that  snch  inclosure  must  not  be  without  the 
bounds  of  the  land  in  controversy  as  claimed  by  the  defendant 
in  his  plea,  but  upon  lands  to  which  the  defendant  claims  title 
in  himself; 

''And  the  court  further  instructs  the  jury  that  the  defendant 
cannot  claim  that  any  natural  barriers,  or  cliffs,  constitute  such 
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indosurc,  unless  the  same  was  upon  the  line,  or  within  the 
limits  of  the  lands  claimed  by  the  defendant  in  his  plea ;  and  if 
the  jury  believe  from  the  evidence  that  the  inclosure  relied 
upon  by  the  defendant  in  this  case  as  constituting  adverse  pos- 
session was  not  of  a  permanent  and  substantial  character,  or 
was  not  on  the  lands  of  the  defendant,  as  set  forth  in  said  pre- 
<5eding  instruction,  as  to  said  tracts  or  either  of  them,  they  must 
find  for  the  plaintiff  as  to  said  tract  or  tracts. 

"4.  The  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  adverse  possession  claimed  by  the 
•defendant  was  broken  and  interrupted  at  any  time  after  the 
month  of  October,  1880,  the  date  of  the  death  of  Edward 
Nicholas  Clopper ;  and  if  they  further  believe  from  the  evidence 
that  the  heirs  at  law  of  the  said  PMward  Nicholas  Clo])j>er  have 
been  under  disabilities  since  the  said  date,  then  there  can  be  no 
new  adverse  possession  as  against  them,  and  there  being  no  ad- 
verse possession  as  against  them,  there  can  be  no  exclusive  and 
adverse  possesion  as  against  the  other  parties  in  interest,  their 
co-tenants,  and  they  must  find  for  the  plaintiffs, 

"5.  The  court  further  instructs  the  jury  that  if  they  belii^ve 
from  the  evidence  that  the  lands  in  controversy  have  been  used 
for  fifteen  years  prior  to  the  institution  of  this  suit  for  the 
grazing  of  live  stock  upon  it,  that  it  is  not  enclosed  by  a  perma- 
nent and  substantial  fence,  and  that  those  who  have  lived  upon 
it  in  a  great  many  cases,  have  not  remained  upon  it  during  the 
winter  seasons ;  but  that  the  premises  have  been  frequently  left 
vacant  from  the  fall  of  the  year  unto  the  spring  of  the  year  fol- 
lowing, and,  moreover,  that  in  one  or  more  years  the  land  was 
not  occupied  in  the  simiraer,  except  in  the  grazing  of  cattle, 
during  the  pasture  season,  then  such  use  of  said  lands  was  not 
continuous,  actual,  adverse  possession,  even  though  cabins  or 
houses  were  built  upon  the  property,  and  if  they  further  be- 
lieve from  the  evidence,  this  is  the  only  adverse  possession 
proven,  they  must  find  for  the  plaintiffs. 

"6.  The  court  further  instructs  the  jury  that  if  they  believe 
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from  the  evidence  that  the  Keister  and  the  three  Camphur  trat  ts 
of  land  lie  on  the  top  of  the  Shenandoah  M/>untain,  and  that 
part  of  the  said  several  tracts  of  land  lie  on  the  West  Virginia 
fiide,  and  part  on  the  Virginia  side,  as  shown  by  the  black  lines 
on  the  plats  made  by  Jasper  Hawse,  the  surveyor,  filed  with  his 
report  of  survey,  and  that  the  title  under  which  the  defendant 
claims  said  tracts  of  land  was  forfeited  on  the  West  Virginia 
side  by  failure  to  enter  said  tracts  of  land  upon  the  land  assess- 
ment books  of  Pendleton  county,  in  the  state  of  West  Virginia, 
for  the  years  1869  and  1874,  and  some  years  thereafter,  and 
that  said  tracts  of  land  were  sold  by  the  commissioner  of  school- 
lands  for  the  county  of  Pendleton,  and  the  title  vested  in  others, 
on  April  13th,  in  the  year  1887,  they  are  further  instructed  that 
no  adverse  possession  of  such  parts  of  said  tracts  of  land  lying 
on  the  West  Virginia  side  can  be  claimed  as  against  the  state 
of  West  Virginia,  so  that  the  defendant  could  only  plead  adverse 
possession  to  such  parts  of  said  tracts  of  land  sinc(?  the  date  of 
said  sale ; 

*^And  if  they  further  believe  from  the  evidence  that  the  in- 
olosure  under  which  the  defendant  claims  actual  possession  of 
said  tract  of  land  included  within  it  those  parts  of  said  land 
which  lie  in  the  state  of  West  Virginia,  and  which  are  forfeited 
as  aforesaid,  then  the  possession  of  the  remainder  of  said  tracts 
of  land  was  not  exclusive,  and  could  not  be  availed  of  by  the 
defendant  during  that  period,  as  adverse  possession  of  the  parts 
of  said  land  lying  in  the  state  of  Virginia. 

''7.  The  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  tract  of  land  known  as  the  Cham- 
bers &  Clopper  survey,  which  includes  the  tracts  of  land  in 
controversy  in  this  cause,  was  assessed  upon  the  land  books  of 
Rockingham  county,  in  the  name  of  James  B.  Price,  and  that 
said  tract  of  land  was  sold  in  the  year  1886,  for  the  taxes  of 
1876  to  1883,  and  was  bought  by  the  auditor  of  the  state  of 
Virginia  for  the  benefit  of  the  state,  county  and  district,  and 
that  said  tract  of  land  remained  unredeemed  until  the  28th  day 
Vol.  cvit— (12 
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of  April,  1900;  then  they  are  further  instructed  that  the  period 
from  the  date  of  said  sale  to  the  auditor  as  aforesaid,  to  tht- 
time  of  the  institution  of  this  suit,  must  not  be  included  in  the 
period  of  fifteen  years,  during  which  the  defendant  must  show 
adverse  possession  in  order  to  claim  title  by  such  possession  to 
any  part  of  the  said  tract  of  land. 

**8.  The  court  instructs  the  jury  that  adverse  possession  can- 
not consist  merely  of  the  cultivation  of  small  parcels  of  land  in 
potatoes  and  turnips  for  a  season  or  two,  inclosed  by  a  fence, 
constructed  of  trees  cut  down  so  as  to  lap  upon  one  another, 
with  tli(*  si)ace  between  filled  in  with  logs  or  brush,  or  by  both, 
and  then  abandoning  such  patches  and  the  inclosure,  and 
allowing  the  inclosure  to  go  down  and  to  nothing,  and  the 
patches  to  go  into  sod,  and  then  clearing  and  cultivating  other 
patches  in  the  same  way  on  other  portions  of  the  land  from 
season  to  season,  and  from  place  to  place;  and  if  they  believe 
from  the  evidence  that  this  is  the  only  adverse  possession  proven 
as  to  said  tracts,  or  either  of  them,  they  must  find  for  the  plain- 
tiffs as  to  such  tract  or  tracts  of  land." 

The  defendant  then  tendered  the  following  six  instructioL?, 
which  the  court  gave  over  the  objection  of  the  plaintiffs,  and  tL^ 
j)laintiffs  auain  excepted: 

^*1.  The  jnrv  are  instructed  that  the  plaintiffs  must  recover, 
if  at  all,  on  the  strength  of  their  own  title,  and  cannot  rely  on 
weakness  in  title  of  the  defendant;  and  the  plaintiffs  must  show 
a  good  legal  title  and  right  to  the  possession  of  the  land  in  con- 
troversy at  the  time  this  action  was  brought,  and  if  they  believe 
from  the  evidc^nee,  that  at  the  time  of  the  institution  of  this  suit" 
the  plaintiffs  were  not  possessed  of  a  good  legal  title  to  the  land 
in  controversy,  and  entitled  to  the  possession  thereof  at  that  time 
then  they  must  find  for  the  defendant. 

''2.  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  traet  of  land  called  the  ^Sugar  Camp,'  claimeJ 
by  the  defendant  in  this  cause  or  any  part  thereof,  is  the  land 
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reserved  in  the  Chambers  and  Clopper  patent  as  the  50  acres 
reserved  to  Gawin  Hamilton  on  Skidmore^s  Fork,  they  must 
Imd  for  the  defendant  as  to  that  tract,  though  the  actual  area 
mav  be  more  than  50  acres. 

"3.  If  the  jury  believe  from  the  evidence  that  James  B.  Price 
in  his  lifetime  conveyed  the  land  in  the  declaration  mentioned, 
or  that  part  of  it  lying  in  Eockingham  county,  or  his  interest 
in  said  land,  to  the  Eawley  Iron  &  Coal  Company ;  they  must 
iind  for  the  defendant  as  to  such  interest  as  the  said  James  B. 
Price  had  in  said  land  at  the  time  of  the  conveyance,  unless  they 
further  believe  from  the  evidence  that  the  said  James  B.  Price 
(»r  the  plaintiflFs  or  those  under  whom  they  claim  afterwards  be- 
came re-invested  with  good  title  to  the  land  or  interest  so  con- 
veyed to  said  Rawley  Iron  &  Coal  Company,  before  the  com- 
mencement of  this  action,  or  such  outstanding  title  was  other- 
wise extinguished;  and  the  court  further  instructs  the  jury  that 
the  deed  from  James  B.  Price  to  the  Rawley  Iron  &  Coal  Com- 
pany, dated  June  14,  1883,  is  on  its  face  an  absolute  conveyance* 
of  said  land  to  the  extent  of  the  interest  of  the  said  James  B. 
Price  therein. 

"4.  The  jury  are  instructed  that  in  order  to  constitute  ad- 
verse possession,  it  is  not  necessary  that  the  land  should  be  en- 
closed or  built  upon,  but  the  entry  by  the  defendant  and  those 
nnder  whom  he  claims,  must  have  been  made  under  a  claim 
«i  title  with  the  intention  of  taking  possession,  and  be  accom- 
panied with  such  visible,  actual,  adverse,  continuous  and  exclu- 
sive acts  of  ownership  as  from  their  nature  indicate  a  notorious 
claim  to  and  possession  of  the  property,  and  if  they  believe  from 
the  evidence  that  the  defendant  and  those  through  whom  ho 
claims,  took  possession  under  a  claim  of  title  of  the  land  in  con- 
troversy, and  have  continuously  for  the  period  of  fifteen  years 
before  the  commencement  of  this  action,  exercised  such  actual, 
hostile,  visible  and  exclusive  acts  of  ownership  over  the  lands 
aa.  from  their  nature,  indicated  a  notorious  claim  to  and  posses- 
sion of  the  property,  they  must  find  for  the  defendant. 
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•*5.  The  court  instructs  the  jury  that,  while  it  is  a  principle 
of  law  that  wild  lauds  are  not  susceptible  of  adversary  posses- 
sion by  one  claiming  title  thereto  against  the  owner  of  the  true 
title,  yet  this  rule  extends  to  such  lands  only  so  long  as  they 
remain  in  a  state  of  nature;  and  though  the  jury  believe  from 
the  evidence  that  the  land  in  controversy  was  wild  land  when 
conveyed  by  Moses  Joseph  to  William  Hoover  and  John  C. 
Joseph,  in  March,  18G8,  yet,  if  they  further  believe  from  the 
evidence  that  the  defendant  and  those  under  whom  he  claims, 
going  back  only  to  the  deed  from  Moses  Joseph  in  1868,  entered 
upon  the  land  in  controversy  under  a  paper  title,  making  hona 
fide  claim  thereto  under  said  title,  and  not  as  mere  trespassers 
or  squatters,  and  by  their  acts  of  ownership  thereon  affected  a 
substantial  change  in  the  condition  of  the  land  in  the  way  of 
converting  it  from  its  wild  state,  and  that  these  acts  were  ac- 
companied by  exclusive  and  notorious  dominion  over  the  land 
and  by  actual,  exclusive,  visible  and  notorious  use  and  enjoy- 
ment thereof,  in  such  manner  as  the  land  was  best  suited  to, 
then  the  court  further  instructs  the  jury  that  such  acts,  do- 
minion and  use  together  constituted  adversary  possession  of  said 
land,  whether  the  premises  were  inclosed  or  not  and  whether 
occupied  by  actual  residence  or  not,  and  if  the  same  continued 
without  interruption  for  a  period  of  fifteen  years  before  the 
commencement  of  this  action,  the  jury  must  find  for  the  de- 
fendant. 

**And  the  court  further  instructs  the  jury  that  adversary  pos- 
session, as  above  defined,  of  any  part  of  any  one  of  the  parcels 
of  land  claimed  by  the  defendant,  constitutes  possession  by  de- 
fendant of  the  whole  of  such  parcel  to  the  limit  of  its  boundaries 
as  indicated  in  his  title  papers ;  but  possession  of  a  part  of  one 
parcel  cannot  be  so  extended  as  to  constitute  possession  of  an- 
other parcel  unless  co-terminous  with  it. 

'*6.  If  the  jury  believe  from  the  evidence  that  William 
Hoover,  under  whom  the  defendant  claims  the  land  in  contro- 
versy, sold  the  said  land  to  Samuel  Frank  under  an  executory 


Digitized  by 


Google 


Merkyaian  v.  Hoover^  107  Va.  485.  '  49'i 


Opinion. 


contract,  which  contract  was  aftei-wards  rescinded  and  the  prop- 
erty turned  back  to  said  Hoover,  then  the  jury  is  instructed  that 
the  possession  of  said  land  by  Frank,  if  he  had  possession,  is  to 
be  considered  as  possession  by  the  defendant  and  those  under 
whom  he  claims,  for  the  purpose  of  making  out  the  statutory 
period  of  fifteen  years." 

John  E.  Roller  and  Sipe  &  Harris,  for  the  plaintiffs  in  error. 

Conrad  &  Conrad,  for  the  defendant  in  error. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

Mary  C.  Merryman  and^  others  filed  their  declaration  in 
ejectment  at  August  Rules,  1895,  in  the  circuit  court  of  the 
county  of  Rockingham,  against  Isaac  Hoover,  to  recover  certain 
real  estate  therein  described.  Hoover  appeared  and  disclaimed 
title  and  interest  as  to  certain  parts  of  the  land  demanded,  and 
as  to  the  residue,  pleaded  not  guilty.  The  jury  sworn  in  the 
case,  on  the  4th  of  October,  1905,  found  a  verdict  for  the  de- 
fendant, upon  which  judgment  was  entered,  and  the  plaintiff 
procured  a  writ  of  error  from  this  court,  and,  in  their  petition, 
assign  as  errors  conmiitted  by  the  trial  court: 

First:  That,  after  the  plaintiffs  had  introduced  their  evi- 
dence of  title  to  the  lands  in  controversy,  the  defendant  offered 
a  deed  from  James  B.  Price,  under  whom  plaintiffs  claim  in 
part,  to  the  Rawley  Iron  &  Coal  Company,  bearing  date  the  14th 
day  of  June,  1883,  and  duly  admitted  to  record  in  the  clerk's 
office  of  Rockingham  county  on  the  18th  day  of  June  of  the  same 
year,  which  purported  to  convey  the  land  in  dispute  in  fee 
simple;  it  being  intended  by  the  defendant,  by  the  introduc- 
tion of  this  deed,  to  show  that,  in  so  far  as  they  claimed  under 
James  B.  Price  and  his  heirs,  there  was  such  an  outstanding 
title  in  another  as  defeated  the  right  of  plaintiffs  to  recover. 

In  order  to  meet  this  contention,  the  plaintiffs  offered  in 
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evidence  the  record  of  the  chancery  cause  entitled  Price,  &c.,  v. 
Rawley  Iron  &  Coal  Company,  including  the  final  decree  there- 
in, entered  on  the  6th  day  of  June,  1905,  before  the  trial  of  the 
ejectment  suit,  holding  that  the  deed  of  the  14th  day  of  June, 
1883,  and  the  deed  of  trust  executed  by  the  Kawley  Iron  k  Coal 
(Company  contemporaneously  therewith  on  the  lands  in  contro- 
versy, constituted  no  blot  upon  the  title  of  those  claiming  under 
James  B.  Price  and  the  heirs  at  law  of  Nicholas  Clopper,  de- 
ceased, and  no  impediment  to  the  assertion  of  their  title.  To 
the  introduction  of  this  record  the  defendant  obje<;ted,  on  the 
ground  that  all  that  was  necessary  to  defeat  the  action  of  the 
plaintiffs  was  for  the  defendant  to  show  that  such  outstanding 
title  existed  at  the  date  of  the  commencement  of  said  action,  to- 
wit,  on  the  13th  day  of  August,  1895;  and  inasmuch  as  the 
deed  of  June  14,  1883,  was  duly  admitted  to  record  on  the  18th 
day  of  June,  1883,  and  there  had  been  no  reconveyance  of  the 
land  to  the  plaintiffs,  or  those  under  whom  they  claim,  before 
the  13th  day  of  August,  1895,  such  outstanding  title  at  the 
time  the  suit  was  brought  was  conclusive  of  the  right  of  the 
plaintiffs  and  it  was  not  competent  for  them  to  show  that  the 
alleged  outstanding  title  had  been  divested  in  any  way,  or  that 
the  plaintiffs,  or  those  under  whom  they  claimed,  had  been  re- 
invested with  title  to  the  land  in  controversy  subsequent  to  the 
date  of  the  institution  of  the  suit.  This  objection  was  sus- 
tained by  the  circuit  court,  which  refused  to  permit  the  record 
in  the  chancery  cause  to  be  offered  in  evidence. 

The  precise  contention  of  plaintiffs  in  error  upon  this  point 
is  that,  while  it  is  true  that  a  plaintiff  in  ejectment  must  re- 
cover upon  the  strength  of  his  own  title,  and  not  upon  the  weak- 
ness of  that  of  his  adversary,  and  that  an  outstanding  title  in 
another  may  be  shown  in  order  to  defeat  the  plaintiff's  right  of 
action,  such  outstanding  title  must  be  a  present  outstanding, 
operative  and  available  legal  title,  on  which  the  owner  can  re- 
cover against  either  of  the  contending  parties  if  asserting  it  by 
action. 
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Section  2725  of  the  Code,  treating  of  actions  in  ejectment, 
says:  "No  person  shall  bring  such  action  unless  he  has  at  the 
time  of  commencing  it,  a  subsisting  interest  in  the  premises 
claimed,  and  a  right  to  recover  the  same,  or  to  recover  the  pos- 
session thereof,  or  some  share,  interest  or  portion  thereof." 

It  would  seem  that  this  section  is  conclusive ;  but  we  will  sup- 
plement it  by  the  addition  of  adjudicated  cases. 

In  Suitle  v.  B.,  F.  &  P.  R.  Co.,  76  Va.  284,  Judge  Staples, 
speaking  for  the  court,  said:  "The  doctrine  generally  under- 
stood in  Virginia  is  that  in  ejectment  the  plaintiff  must  show 
a  legal  title  in  himself,  and  a  present  right  of  possession  under 
it  at  the  time  of  the  commencement  of  the  action.  To  this  doe- 
trine  some  exceptions  exist — ^for  instance,  one  in  peaceable  pos- 
session, and  ousted  by  a  stranger  without  title,  may  recover  in 
ejectment  on  the  strength  of  his  mere  previous  possession ;  and 
a  tenant  is  estopped  to  deny  the  title  of  his  landlord.'' 

Xone  of  the  exceptions,  however,  exist  in  this  case,  and  need 
not  be  considered. 

In  Warvelle  on  Ejectment,  at  section  228,  it  is  said:  "The 
same  principle  which,  under  the  old  practice,  when  the  names 
of  fictitious  parties  were  used,  prevented  a  recovery  by  the 
plaintiff  unless  he  showed  himself  entitled  to  the  possession  at 
the  time  of  the  demise  laid  in  the  declaration,  has  remained 
practically  unchanged  through  all  the  mutations  to  which  the 
action  has  been  subjected.  The  plaintiff  must  recover,  if  at 
all,  upon  his  legal  title  as  it  stood  at  the  commencement  of  the 
suit,  or,  as  stated  by  many  of  the  authorities,  at  the  time  alleged 
in  the  declaration  that  he  had  title,  and  it  has  been  held  in  some 
cases  that  where  the  title  displayed  in  evidence  is  shown  to 
have,  accrued  after  such  time,  even  though  before  the  commence- 
ment of  the  suit,  he  cannot  recover.  The  general  rule,  how- 
ever, is  as  first  stated,  and  under  this  rule,  if  the  plaintiff  is 
without  legal  title  at  the  time  of  commencement  of  his  suit,  he 
cannot  recover,  notwithstanding  he  may  have  had  an  equity 
which  ripened  into  a  legal  title  after  the  suit  was  brought.    lie 
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must  recover,  if  at  all,  upon  his  title  as  it  existed  at  the  insti- 
tution of  his  suit,  and  even  though  he  has  the  legal  title,  yet,, 
if,  at  the  time  suit  was  commenced,  his  right  of  possession  was 
intercepted  for  any  valid  cause,  he  cannot  recover,  even  though 
such  intercepting  cause  is  subsequently  removed."  Numerous 
authorities  are  cited  in  the  note  to  this  section,  which  fully  sus- 
tain the  text. 

To  the  same  effuct  is  Newell  on  Ejectment,  p.  360,  sec.  7. 

In  Tyler  on  Ejectment,  p.  75,  it  is  said,  that  "The  rule  at 
common  law,  and  in  all  of  the  states  which  have  preserved  the 
distinction  between  legal  and  equitable  titles  to  land,  is  that  the 
plaintiff  in  ejectment  must  show  a  legal  title  in  himself  to  the 
lands  he  claims,  and  the  right  of  possession  under  it,  at  the 
time  of  the  demise  laid  in  the  d(?claration,  and  at  the  time  of 
the  trial.  He  cannot  support  the  action  upon  an  equitable 
title,  however  clear  and  indisputable  it  may  be,  but  must  seek 
his  remedy  in  chancery."  There  are  cases  which  hold  that  after 
the  purpose  of  a  trust  deed  has  been  satisfied,  the  cestui  que 
trust  may  maintain  ejectment  upon  a  demise  in  his  own  name^ 
although  the  legal  estate  is  still  in  the  trustee.  Hopkins  v. 
Ward,  6  Munf.  38.  But,  without  expressing  any  opinion  upon 
that  line  of  decisions,  it  is  sufficient  to  say,  that  the  case  before 
us  is  not  within  them,  for  here  there  is  an  absolute  deed  from 
James  B.  Price,  under  whom  plaintiffs  in  error  claim,  to  the 
Rawley  Iron  &  Goal  Company,  and  a  deed  of  trust  executed  by 
the  Rawley  Iron  &  Coal  Company  to  the  Guarantee  Trust  & 
Safe  Deposit  Company  of  Philadelphia,  a  corporation  chartered 
under  the  laws  of  the  Commonwealth  of  Pennsylvania. 

In  Adams  on  Ejectment  (ed.  of  1854),  at  p.  33,  it  is  said 
to  be  a  maxim  of  our  law,  that  the  party  in  possession  of  prop- 
erty is  considered  to  be  the  owner,  until  the  contrary  is  proved. 
It  is  necessary,  therefore,  for  a  claimant  in  ejectment  to  show 
in  himself  a  good  and  sufficient  title  to  the  disputed  lands.  He 
will  not  be  assisted  by  the  weakness  of  the  defendant's  claim, 
for  the  possession  of  the  latter  gives  him  a  right  against  every 
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man  who  cannot  establish  a  title;  and  if  he  can  answer  the  case 
on  the  pan  of  the  claimant  by  showing  the  real  title  to  be  in 
another,  it  will  be  sufficient  for  his  defense  (excepting,  of 
course,  those  cases  in  which  the  defendant  is  estopped  from 
disputing  the  claimant's  title),  although  he  does  not  pretend  that 
he  holds  the  lands  with  the  consent,  or  under  the  authority  of 
the  real  owner." 

The  doctrine  as  to  the  title  upon  which  a  plaintiff  must  re- 
cover, if  at  all,  in  an  action  in  ejectment,  established  by  the 
eases  and  text-writers  already  quoted,  is  maintained  in  all  its 
rigor  by  the  Supreme  Court  of  the  United  States.  See  McNitt 
y.  Turner,  16  Wall.  352,  21  L.  Ed.  341 ;  Moorehouse  v.  Phelps, 
21  How.  294,  10  L.  Ed.  140;  Sheirburn  v.  D'Cordover,  24 
How.  423,  16  L.  Ed.  741. 

The  outstanding  title  under  consideration  is  evidenced  by  a 
dcxii  from  James  B.  Price  and  wife,  under  whom  the  plaintiffs 
cJaim  part  of  the  lands  in  controversy,  purporting  to  convey  an 
ah^lnte  title  in  fee  simple  to  the  Kawley  Iron  &  Coal  Com- 
pany, a  corporation  of  this  state.    The  deed  was  executed  on  the 
14th  day  of  June,  1883,  and  was  admitted  to  record  on  the 
l.S'th  day  of  the  same  month.     The  Kawley  Iron  &  Coal  Com- 
pany, grantee  in  the  deed  from  Price,  conveyed  the  same  land 
to  the  Grnarantee  Trust  &  Safe  Deposit  Company  of  Philadel- 
phia, a  corporation  chartered  under  the  laws  of  the  common- 
wealth of  Pennsylvania,  and  this  deed  was  admitted  to  reoDrd 
"H  the  ISth  day  of  June,  1883.     The  suit  in  chancery,  brouirht 
with  the  object  of  cancelling  these  deeds  and  reinvesting  the 
plaintiffs  with  the  legal  title,  was  not  instituted  until  April, 
1001.  six  years  after  the  institution  of  the  action  in  ejectment; 
and  the  final  decree  was  not  entered  until  the  16th  day  of  June^ 
1005,  t€n  years  after  the  institution  of  the  action  in  ejectment » 
and  a  few  months  before  it  was  tried.    The  effect  of  those  d(^'ds 
was  not  onlv  to  constitute  a  sufficient  around  of  defense  to  the 
action  of  ejectment  by  showinc:  an  outstanding  title  in  another, 
bnt  they  went  to  the  very  root  and  heart  of  the  plaintiff's  case. 
Vol.  cvn — 63 
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broke  in  upon  and  disrupted  their  paper  title,  and  established 
beyond  controversy  that,  at  the  date  of  the  demise  laid  in  the 
declaration  and  at  the  institution  of  the  suit,  they  did  not  have 
*'a  subsisting  interest  in  the  premises  claimed  and  a  right  to 
recover  the  same,  or  to  recover  the  possession  thereof,  or  some 
share,  interest  or  portion  thereof."     Code,  sec.  2725. 

We  shall  deal,  however,  more  specifically  with  the  contention 
of  plaintiffs  in  error.  Their  position  is  that,  while  they  must 
recover  upon  the  strength  of  their  own  title,  and  not  upon  the 
weakness  of  that  of  their  adversary,  yet,  if  the  defense  rests 
upon  an  outstanding  title  in  another,  that  title  must  be  shown 
to  be  one  which  was  a  present,  subsisting,  operative  legal  title 
at  the  time  of  the  trial  of  the  case,  and  that,  at  the  time  of  th(' 
trial,  a  court  of  competent  jurisdiction  had  annulled  the  de(  ds 
from  Price  to  the  Rawley  Iron  &  Coal  Company,  and  from  that 
company  to  the  Guarantee  Company;  and  that,  therefore,  it 
was  not  a  present,  outstanding  title  in  another. 

We  think  it  has  been  made  to  appear  that  plaintiffs  in  error 
did  not  show  a  legal  title  in  themselves  at  the  institution  of  the 
suit ;  but,  taking  their  ease  as  they  present  it,  they  must  eiiually 
fail. 

With  respect  to  the  general  principle  as  to  the  character  of 
outstanding  title  which  may  be  relied  upon  as  a  defense,  there 
<3an  be  no  doubt.  It  is  fully  established,  so  far  as  this  court  is 
ooneerned,  by  the  decision  in  Reusens  v.  Law  son,  91  Ya.  243, 
21  S.  E.  347,  where  Judge  Buchanan  says:  *'An  outstanding 
title,  sufficient  to  defeat  a  recovery  in  an  action  of  ejectment, 
must  be  a  present,  subsisting  and  operative  legal  title,  upon 
which  the  owner  could  recover  if  asserting  it  by  action."  For 
instance,  if  the  statute  of  limitations  constituted  a  bar  to  the 
outstanding  title,  it  could  not  be  set  up  as  a  defense:  but  to  hold 
that  a  plaintiff  could,  after  the  institution  of  his  suit,  acquire 
from  another  an  otherwise  valid  title,  and  thus  make  good  the 
defect  in  his  own  title,  would  be  at  war  with  the  fundamental 
principle  recognized  in  all  common  law  courts  by  innumerable 
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adjudicated  cases,  by  all  the  text-writers,  and  crystalized  into 
a  statute  in  this  state,  that  the  plaintiff  in  an  action  of  eject- 
ment must  have  in  him  the  legal  title  at  the  institution  of 
his  suit. 

We  shall  now  consider  the  authorities  relied  upon  by  plain- 
tiffs: 

In  Jackson  v.  Todd,  6  Johnson  (N.  Y.)  257,  the  facts  are 
somewhat  complicated,  but  a  careful  reading  of  the  report  will 
show  that  the  deed  from  Dunbar,  under  whom  Jackson  claimed, 
to  Brooks,  which  the  defendant  Todd  relied  upon  as  defeating 
the  chain  of  title  from  Dunbar  through  Macy  and  others  to 
Jackson,  the  plaintiff,  was  not  a  subsisting  outstanding  title  at 
the  date  of  the  institution  of  the  suit. 

In  Jackson  v.  Hudson,  3  Johnson  (N.  Y.)  375,  2  Am.  Dec. 
500,  the  general  principle  as  to  the  character  of  the  outstanding 
title  as  set  out  in  Reusens  v.  Lawson,  supra,  is  aflBrmed,  and 
under  the  circumstances  of  that  case,  it  was  held  that  the  lapse 
of  time,  during  which  no  claimant  under  the  alleged  outstand- 
ing title  had  appeared,  had  been  so  great  that  the  presumption 
was  irresistible  that  it  was  no  longer  a  subsisting  title ;  and  the 
further  and  decisive  objection  made  to  the  outstanding  title, 
that  it  did  not  appear  to  have  been  duly  executed. 

The  case  of  Ferryman's  Lessee  v.  Callison,  1  Tenn.  515,  is 
cited  to  show  that,  where  the  defendant  is  permitted  to  set  up 
a  title  in  a  third  person,  the  plaintiff  having  first  shown  a  prima 
facie  good  title  in  himself  at  the  time  of  bringing  the  action  may 
show,  that  since  the  issue  joined,  he  had  procured  the  title  of 
such  third  person.  And  the  case,  upon  inspection,  seems  to  be 
authority  for  that  proposition.  Turning,  however,  to  the  case 
of  Miller's  Lessee  v.  Holt,  in  the  same  volume,  at  p.  308,  the 
question  was  whether  it  was  competent  for  the  defendant  to 
show  a  better  subsisting  title  out  of  the  lessor  of  the  plaintiff, 
and  the  court  said:  "Possession  is  always  favored,  and  of 
itself,  with  color  of  title,  is  a  title  against  all  the  world  except 
the  person  having  the  best  title.     The  law  of  England  on  the 
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subject,  is  too  clear  to  admit  of  doubt,  nor  could  any  reason  be 
seen  why  the  law  should  not  apply  here  as  well  as  there." 

In  Crockett  v.  Campbell,  2  Humphreys  411,  the  supreme 
court  of  Tennessee  held,  that  deeds  made  after  the  commence- 
ment of  a  suit,  confirming  and  ratifying  deeds  made  before  the 
commencement  of  the  suit,  are  admissible  in  evidence,  the  court 
saying:  ^'If  the  deeds  confirmed  were  executed  and  properly 
proved  and  registered  before  the  suit  was  commenced,  they 
would  pass  the  title  by  force  of  this  confirmation,  and  vest  it  in 
the  bargainee  from  their  date.  The  deed  of  confirmation  makes 
the  acts  of  the  attorney  good  at  the  date  they  were  performed. 

In  Lewis  v.  Curry,  74  Mo.  49,  it  was  held,  that  a  plaintiff  in 
ejectment  may  recover  upon  a  deed  obtained  after  the  date  of 
the  demise  laid  in  the  petition ;  but  upon  looking  to  the  facts,  it 
will  appear  that,  while  the  deed  was  obtained  after  the  date  of 
the  demise  laid  in  the  declaration,  it  was  prior  to  the  institution 
of  the  suit ;  the  court  saying  in  its  opinion,  that  there  is  nothing 
in  the  point  that  the  demise  laid  in  the  petition  is  the  1st  day 
of  March,  1876,  while  the  deed  was  made  on  the  27th  day  of 
April,  1876. 

In  Martin  v.  Parker,  26  Tex.  253,  much  relied  upon  by  plain- 
tiffs in  error,  the  court,  speaking  of  the  outstanding  title  relied 
on  in  that  case,  said :  It  would  seem  that  it  "was  barred  by 
the  statute  of  limitations  when  set  up  by  the  intervenor;  or,  if 
not  barred,  it  was  extinguished  by  having  been  bought  in  by 
the  plaintiff  before  the  trial.  It  was  not  a  present,  subsisting 
and  operative  title  at  that  time,  and  could  not,  therefore,  defeat 
a  recovery  by  the  plaintiff.  The  latter  having,  prima  facie,  a 
good  title  at  the  time  of  instituting  the  suit,  had  a  right  to 
protect  himself  by  buying  in  the  outstanding  title,  even  after 
issue  joined."  Citing  the  cases  which  we  have  already  con- 
sidered. That  case  seems  to  be  authority  for  the  position  of 
plaintiffs  in  error,  but  it  stands  alone. 

In  Mexie  v.  Lewis,  87  Texas  208,  22  S.  W.  307,  it  is  said: 
*^It  is  laid  down  in  this  court  as  a  general  rule,  that  the  plaintiff^ 
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in  an  action  of  trespass  to  try  title,  must  recover  upon  his  title 
as  it  existed  at  the  time  of  the  institution  of  the  suit ;  and  that 
in  order  to  avail  himself  of  an  after-acquired  title,  he  must 
amend  so  as  to  avail  himself  of  it  as  a  new  cause  of  action.  An 
exception  has  been  recognized  in  a  case  in  which  the  plaintiff 
■when  he  brings  his  suit  has  the  superior  title  as  against  the  de- 
fendant, and  subsequently  buys  an  outstanding  title  for  the  pro- 
tection of  that  which  he  formerly  held.  Martin  v.  Par  her,  26 
Texas  254.  This  case  does  not  fall  within  that  exception, 
^"or,  in  our  opinion,  does  it  come  within  any  other  exception 
which  has  been  recognized  by  this  court." 

Wilson  V.  Braden,  48  W.  Va.  196,  36  S.  E.  367,  maintains 
the  general  proposition,  that  **an  outstanding  title  in  a  third 
person,  in  order  to  defeat  the  plaintiff's  recovery  in  ejectment, 
must  be  a  present,  subsisting,  legal  title,  not  one  barred  by  the 
statute  of  limitations,  abandoned  or  otherwise  lost.  It  must  be 
one  which  the  party  owning  it  could  now  assert.  The  burden  is 
on  the  defendant  to  show  the  present  validity  of  such  title."  But 
it  is  not  authority  for  the  proposition  that  it  may  be  acquired 
by  the  plaintiff  in  ejectment  after  the  institution  of  his  suit,  in 
order  to  mend  a  gap  in  his  own  title. 

We  are  of  opinion,  therefore,  that  there  was  no  error  on  the 
part  of  the  circuit  court  in  refusing  to  permit  the  record  of  the 
chancery  suit  of  Price  v.  Rawley  Iron  &  Coal  Co,  to  be  intro- 
duced in  evidence  in  this  case. 

We  think  the  modification  made  by  the  court  in  instruction 
Xo.  4,  offered  by  plaintiffs  in  error,  was  clearly  right,  and  that 
the  law  is  correctly  stated  in  Malone  on  Keal  Property  Trials, 
at  p.  293,  where  it  is  said :  ^*If  several  tenants  in  common  hav- 
ing a  cause  of  action,  one  of  whom  is  under  disabilities  and  the 
others  not,  those  under  no  disabilities  will  be  barred  by  the 
statute,  while  the  one  under  disabilities  may  recover.  Each 
tenant  in  common  has  a  right  to  sue  and  recover  his  interest ; 
therefore,  it  is  no  excuse  to  say  that  a  co-tenant  was  under  dis- 
abilities." 
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We  think  that  there  was  no  error  to  the  prejudice  of  plain- 
tiifb  in  error  in  refusing  Instruction  Xo.  5,  even  though  it  be 
conceded  that  it  correctly  propounded  the  law,  .for  the  court 
subsequently,  at  the  instance  of  defendant  in  error,  gave  to  the 
jury  correct  instructions  upon  the  subject  of  adversary  posses- 
sion, very  properly  confining  itself  to  the  general  principles  of 
law  controlling  in  such  cases  and  leaving  it  to  the  jury,  subject 
to  the  supervision  of  the  court,  to  apply  the  principles  to  the 
facts  in  issue,  rather  than  undertake  to  summarize  those  facts, 
gathered  from  a  voluminous  record  and  present  them  to  the 
jury,  as  was  done  in  the  instruction  asked  for,  at  the  peril  of 
omitting  some  fact  which  the  evidence  tended  to  prove,  or  of 
embracing  some  fact  not  sufficiently  proved.  This  court  has 
said  in  numerous  cases,  that  the  refusal  of  an  instruction,  even 
though  it  correctly  propounds  the  law,  will  not  be  ground  for 
reversal,  if  other  instructions  to  the  jury,  upon  the  same  sub- 
ject, were  sufficient  to  enable  them  correctly  to  apply  the  facts. 
The  same  principle  obtains  in  other  courts. 

In  Armstrong  v.  Morrill,  14  W^l.  120,  20  L.  Ed.  765,  it  is 
said:  "Where  the  instructions  given  were  in  all  respects  suffi- 
cient to  dispose  of  the  controversy,  it  is  not  error  to  refuse  to 
give  further  instructions." 

Instruction  Ifo.  6,  offered  by  plaintiffs  in  error,  was  properly 
refused.  The  circuit  court  of  Rockingham  county  had  no  juris- 
diction over  the  land  lying  in  West  Virginia,  and  the  forfeiture^ 
under  the  law  of  that  state,  of  so  much  of  those  parts  of  the 
original  tracts  of  l^nd  as  lay  within  its  borders  could  not  affect 
defendant's  title  by  adversary  possession  to  lands  lying  within 
this  commonwealth,  and  within  the  jurisdiction  of  the  circuit 
court  of  Rockingham  county. 

[N'or  were  plaintiffs  in  error  prejudiced  by  the  refusal  of 
the  court  to  give  Instruction  No.  7,  for,  if  the  facts  upon  which 
that  instruction  is  predicated  be  true,  then  the  plaintiffs  were 
out  of  court;  for  the  same  title  in  the  commonwealth  which 
was  sufficient  to  disrupt  the  continuity  of  defendant's  adverse 
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po^ses^^ioIl,  was  equally  efMeacious  to  break  the  plaintiffs'  chain 
of  title ;  in  other  words,  if  the  title  was  in  the  commonwealth  at 
the  institution  of  the  suit,  and  was  not  restored  to  plaintiffs  in 
fiTor  until  the'2bth  of  April,  1900,  then,  upon  the  authorities 
considered,  with  reference  to  the  first  assignment  of  error,  there 
could  be  no  recovery,  for,  as  was  said  by  this  court  in  Reusens 
V.  Lawson,  supra,  'There  is  no  reason  why  a  defendant  in  an 
action  of  ejectment  should  not  be  permitted  to  rely  upon  an  out- 
standing legal  title  in  the  commonwealth.  The  plaintiff  must 
rely  upon  the  strength  of  his  own  title,  and  if  it  appear  in  the 
cause  that  the  legal  title  is  in  another,  whether  that  other  be 
the  defendant,  the  commonwealth  or  some  other  person,  it  show!> 
that  the  plaintiff  has  not  the  legal  title,  and  it  is,  therefore, 
sufficient  to  defeat  his  recovery.'' 

In  support  of  this  assignment,  plaintiffs  in  error  rely  upon 
Armdr(yny  v.  Morrill,  supra.  In  that  case  (which,  by  the  way, 
went  from  West  Virginia,  and  involved,  to  some  extent,  a  con- 
struction of  the  laws  of  that  state  prior  to  18G1),  the  defendant 
rt^lied  upon  adversary  possession,  and  it  appeared  from  the 
fact?  that,  during  a  part  of  the  period  necessary  to  bar  the 
plaintiff's  action  under  this  plea,  the  title  had  been  forfeited  to 
the  state;  and  the  court  held  that  this  broke  the  continuity  of 
the  adversary  possession,  and  that  the  two  disjointed  parts 
could  not  be  computed  in  order  to  maintain  the  plea,  the  court 
saying:  "Continuity  of  possession  is  one  of  the  essential 
requisites  to  constitute  such  adverse  possession  as  will  be  of 
efficacy  under  the  statute  of  limitations.  Whenever  a  party, 
quits  the  possession,  the  seisin  of  the  true  owner  is  restored, 
and  a  subsequent  wrongful  entry  by  another  constitutes  a  n(^w 
disseisin,  and  it  is  equally  well  settled  that  if  the  continuity 
of  pr»*:sossion  is  broken  before  the  expiration  of  the  period  of 
time  prescribed  by  the  statute  of  limitations,  an  (aitry  within 
that  time  destroys  the  efficacy  of  all  prior  possession,  so  that  to 
^in  a  title  under  the  statute  a  new  adverse  possession  for  the 
time  limited  must  be  taken  for  that  purpose."     But  it  also  ap- 
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pears  in  that  case,  that  before  the  institution  of  the  suit,  the 
plaintiff  had  redeemed  the  land,  which  had  theretofore  been 
forfeited  to  the  commonwealth,  and  his  full  fee  simple  title  bad 
been  restored  to  and  was  vested  in  him. 

Uix)n  the  whole  case,  we  are  of  opinion  that  the  jury  was 
correctly  instructed,  and,  without  discussing  the  evidence  in 
detail,  that  the  facts  were  sufficient — certainly  when  viewed,  as 
we  are  bound  to  view  them,  as  upon  a  demurrer  to  evidence— to 
sustain  the  verdict  of  the  jury. 

The  judgment  of  the  circuit  court  is,  therefore,  affirmed. 

Affirmel 


Digitized  by 


Google 


XoRFOLK  k  W.  It.  Co.  V,  De\s,  107  Va.  505.         505 


Statem€nt. 


RicbMOiil 

Norfolk  &  Western  Railway  Co.  v.  Dean^s  Administratrix. 

November  21,  1907. 

1.  Kailboads — Personal    Injury — Persons    Walking    on    Track — Presump- 

tion — Duty  of  Company, — The  servants  of  a  railroad  company,  in 
charge  of  one  of  its  trains,  have  the  right  to  assume  that  a  grown 
person,  in  apparent  possession  of  his  faculties,  seen  walking  oci  its 
track,  will  get  out  of  the  way  of  an  approaching  train,  but  when 
it  is  apparent  that  he  is  unconscious  of  his  danger,  it  is  their  duty 
to  do  all  they  can,  consistently  with  their  higher  duty  to  others,  to 
save  him  from  the  consequences  of  his  own  act,  regardless  of 
whether  he  is  guilty  of  contributory  negligence  or  not.  If  his  pres- 
ence is  observed  by  careful  and  experienced  men  operating  the 
train,  and  they,  in  the  exercise  of  their  best  discretion,  do  not  regard 
him  in  danger,  until,  cru  getting  nearer  to  him,  he  appears  to  be 
unconscious  of  his  peril,  and  they  then  do  all  in  their  power  to 
prevent  an  injury  to  him,  though  without  avail,  the  company  is  not 
liable. 

2.  DEinrfiBEB  to  Evidencb — Doubtful  Conclusion. — On  a  demurrer  to  evi- 

dence, if  there  is  room  for  difference  of  opinion  among  reasonable 
men  as  to  the  conclusion  to  be  reached,  the  demurrer  should  be 
overruled. 

Error  to  a  judgment  of  the  Circuit  Court  of  Tazewell  eounty 
in  an  action  of  trespass  on  the  case.  Judgment  for  the  plaintiff. 
Defendant  assigns  error. 

Reversed, 

The  opinion  states  the  case. 

Henry  &  Graham  and  S,  D.  May,  for  the  plaintiff  in  error. 

W.  H.  Werth  and  Chapman  &  Gillespie,  for  the  defendant  in 

error. 

Vol.  evil — 64 
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KeitUj  p.,  delivered  the  opinion  of  the  court. 

Dean's  Administratrix  sued  in  the  circuit  court  of  Tazewell 
county  to  recover  damages  for  the  wrongful  death  of  her  intes- 
tate, and  tiled  a  declaration  containing  two  counts,  to  which  the 
defendant  company  demurred,  and  the  court  sustained  the  de- 
murrer to  the  first,  but  overruled  it  to  the  second  count.  There- 
upon the  plaintiff  filed  another  count,  which  was  demurred  to, 
and  the  demurrer  overruled.  A  trial  was  then  had,  which  re- 
sulted in  a  verdict  of  the  jury,  subject  to  the  defendant's  de- 
murrer to  the  evidence.  Upon  that  verdict  the  court  rendered 
judgment  in  favor  of  the  plaintiff,  and  the  case  is  before  us 
ujx)n  a  writ  of  error  awarded  by  one  of  the  judges  of  this  court. 

The  circuit  court  filed  a  written  opinion  in  support  of  its 
judgment,  in  which  it  says  that  the  first  count  in  effect  charges 
that  the  place  on  defendant's  track  where  plaintiff's  intestate 
was  killed,  was  daily  used  by  a  large  number  of  people,  which 
fact  was  known  to  the  defendant  company,  and  thereby  it  be- 
came and  was  the  duty  of  the  defendant  company  to  keep  a  look- 
out for  persons  on  its  track,  so  as  to  discover  and  not  to  injure 
them ;  that  it  neglected  this  duty,  and  by  reason  of  this  neglect, 
plaintiff's  intestate  was  killed. 

"The  second  count,"  continues  the  court,  "avers,  in  effect, 
that,  after  the  crew  in  charge  of  the  defendant  company's  train 
had  discovered  intestate  was  on  the  track  in  front  of  said  en- 
gine, and  that  he  was  unconscious  of  his  danger,  and  would  take 
no  measure  to  protect  himself  from  the  danger,  the  said  crew 
in  charge  of  said  engine  failed  to  use  any  measures  whatever  to 
prevent  injuring  plaintiff." 

The  circuit  court  was  of  opinion  that  there  could  be  no  re- 
covery upon  the  first  count,  because  of  the  contributory  negli- 
gence of  the  person  injured,  but  rests  the  case  solely  upon  the 
second  count  in  the  declaration,  in  which  the  case  presented  is 
that,  after  it  became  apparent  to  the  crew  in  charge  of  de- 
fendant company's  train  that  intestate  of  plaintiff  was  on  the 
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track  in  front  of  the  engine,  that  he  was  unconscious  of  his  dan- 
ger and  would  take  no  measures  to  protect  himself,  the  crew 
failed  to  use  any  measure  to  prevent  the  accident.  Such  being 
the  issue  to  be  determined,  it  is  needless  to  consider  so  much 
of  the  evidence  as  relates  to  the  use  of  the  track  as  a  public  pass- 
way,  or  as  to  whether  or  not  the  person  injured  was  a  licensee 
or  a  trespasser.  lie  was  a  human  being,  and  when  his  dan- 
gerous position  was  seen  and  known,  and  that  he  himself  was 
unconscious  of  his  peril,  and  would  take  no  measures  for  his 
ovm  protection,  it  became  the  duty  of  the  railroad  company  to 
do  all  that  could  be  done  consistent  with  its  higher  duties  to 
others  to  save  him  from  the  consequences  of  his  own  act,  re- 
gardless of  whether  he  was  guilty  of  contributory  negligence  or 
not.  Seaboard  &  Roanoke  B.  Co.  v.  Joyners  Admr,,  92  Va. 
o55,  23  S.  E.  773. 

This  being  the  narrow  issue  to  be  decided,  it  becomes  neces- 
sary to  consider  the  evidence  bearing  upon  it  with  care,  and  if, 
as  a  result  of  that  inquiry,  it  shall  appear  that  there  is  room 
for  a  difference  of  opinion  among  reasonable  men,  then,  in  ac- 
wrdance  with  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Grand  Trunk  R,  Co.  v.  Ives,  144  U.  S.  408,  36  L.  Ed. 
485,  12  Sup.  Ct.  679,  and  with  Khnhall  &  Fink,  Rec'rs,  v. 
Friend's  Admr.,  95  Va.  125,  27  S.  E.  901,  which  have  been  so 
frequently  followed  in  this  court,  the  case  is  one  proper  for  a 
jury,  and  the  demurrer  to  evidence  should  have  been  overruled. 

At  the  point  of  the  accident,  the  railway  is  double-tracked — 
one  track  being  used  by  trains  moving  toward  the  west,  and 
the  other  by  trains  moving  toward  the  east.  It  was  the  habit 
of  pedestrians  who  used  these  tracks  for  a  pass-way  to  walk 
upon  them  in  a  direction  opposite  to  that  in  which  trains  were 
accustomed  to  move,  so  that  the  train  using  the  track  would  be 
in  front  of  the  person  upon  the  track  and  moving  toward  him. 
A  man  walking  west,  therefore,  would  be  upon  the  track  used 
by  eastbound  trains,  while  a  man  going  toward  the  east,  would 
be  upon  the  track  used  by  trains  going  in  the  opposite  direction. 
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But,  while  this  was  the  customary  and  usual  way  of  moving  the 
trains  upon  the  tracks,  it  not  unfrequently  happened  that  a 
train  going  west  would  be  upon  the  eastbound  track,  or  a  train 
going  east  upon  the  westbound  track.  In  other  words,  the 
tracks  were  used  at  this  point  as  was  most  convenient  in  the 
shifting  and  movement  of  trains  in  order  to  perform  the  va- 
rious duties  of  the  railroad  company.  Upon  the  morning  of 
the  accident  there  was  a  freight  train,  consisting  of  fifty-five  or 
sixty  cars,  drawn  by  two  engines,  moving  west  upon  the  west- 
bound track;  and  there  was  a  light  engine  and  tender,  moving 
tender  in  front  and  also  going  west,  upon  the  eastbound  track. 
As  they  approached  a  bridge  over  Bluestone  river,  Dean,  the 
man  who  was  killed,  was  seen  walking  upon  the  eastboimd 
track  in  front  of  the  tender,  and  near  the  west-end  of  the  bridge. 

The  first  witness  examined  by  defendant  in  error  was  A.  W. 
Tabor.  He  did  not  see  the  accident,  and  his  evidence  bears  only 
upon  the  locality,  which  we  have  endeavored  to  describe,  its 
use  by  people  and  the  result  of  certain  experiments  which  he 
tried,  tending  to  show  how  far  down  the  track  a  man  sitting 
upon  the  bumper  of  the  tender  of  the  engine  that  caused  the 
accident,  could  have  seen  a  man  standing  on  the  track ;  but  his 
evidence  is  not  very  material,  because,  as  has  been  already  said, 
there  is  no  doubt  that  the  train  men  saw  the  deceased,  and  it 
may  be  conceded  that  they  saw  him  at  such  a  distance  as  that 
the  engine  might  have  been  stopped  without  doing  him  any 
injury,  if  it  further  appears  that  he  was  then  in  apparent  dan- 
ger and  was  not  likely  to  take  any  measures  for  his  own  pro- 
tection. 

The  first  witness  for  defendant  in  error  who  saw  the  accident 
was  Whitworth.  He  says  that,  on  the  day  in  question,  he  was  in 
charge  of  a  coal  train  that  works  at  Pocahontas  at  night;  that 
he  came  to  the  Flat  Top  yards  and  got  instructions  to  take  his 
train  to  MuUin's  siding,  which  is  about  a  mile  toward  the 
east  from  Falls  Mills,  the  station  near  which  the  accident  oc- 
curred.   Having  put  his  train  at  Mullin's  siding,  as  directed,  he 
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was  returning,  in  accordance  with  his  orders,  to  flat  Top  yards, 
and  was  sitting  on  the  back  end  of  the  tank,  when  he  noticed  a 
man  walking  down  the  track.  The  engine  was  moving,  it  will 
be  remembered,  tender  in  front.  The  witness,  continuing,  says : 
"When  I  first  saw  the  man,  I  wasn't  thinking  about  his  being 
run  over,  and  I  didn't  pay  much  attention  to  him  until  I  got 
closer,  and  then  I  hollered,  and  signaled  to  the  engineer  to  stop, 
but  it  didn't  do  any  good,  as  he  didn't  pay  any  attention  to  it 
at  all,  and  we  ran  over  him  and  killed  him."  Dean  was  within 
iwo  or  three  steps  of  being  off  the  bridge  when  first  seen  by  this 
Avitness  at  a  distance  of  about  three  telegraph  poles,  or  in  the 
ueighborhood  of  180  feet.  Witness  says  that  he  can't  say  ex- 
actly how  far  the^engine  moved  while  he  was  watching  the  man ; 
that  he  was  expecting  him  to  step  off  the  track ;  that  it  was  a 
matter  of  daily  occurrence  that  people  walked  on  the  railroad 
track  until  the  engine  was  in  eight  or  ten  feet  of  them,  when 
they  would  step  off;  and  that  **if  we  stopped  the  train  every 
time  we  see  a  man  on  the  track,  it  would  take  us  from  now 
until  next  Christmas  to  get  to  Bluefield;"  but  that  probably  it 
was  half  the  distance  between  two  and  three  telegraph  poles 
"before  I  made  any  alarm,  or  something  like  that;  I  couldn't 
sav  exactly."  The  first  signal  which  he  gave  to  the  engineer 
when  he  found  that  there  was  danger  of  injury  to  Dean  was 
what  the  witness  denominates  as  the  "steady''  signal — **I  didn't 
wave  him  down,  I  just  held  my  hand  out."  He  was  then  ex- 
amined rigidly  as  to  what  the  result  of  the  siirnal  was — as  to 
whether  or  not  the  engineer  put  on  the  (emergency  brakc^  but 
in  reply  to  this  line  of  examination  the  witness  said,  that  he 
couldn't  tell  whether  the  emergency  brake  was  put  on  or  not, 
but  that  the  brake  was  applied  after  he  had  given  the  signal. 
It  appears  further  from  his  testimony  that  what  is  known  as 
the  "service"  brake  differs  from  the  emergency  brake  only  in 
d^^gree — if  the  full  force  of  air  is  turned  upon  the  brake,  that 
IS  an  pmrrgency  brake;  in  ordinary  eases,  less  than  the  full 
force  is  turned  on,  and  that  is  the  service  brake.     Tn  other 
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words,  there  is  only  one  set  of  brakes,  and  the  difference  con- 
sists in  the  amount  of  air  pressure  which  is  applied. 

The  sum  of  this  witness's  testimony  is  this :  That  he  first  dis- 
covered Dean  upon  the  track  at  a  distance  of  about  three  tele- 
graph poles,  or  ISO  feet;  that  at  the  moment  of  his  discovery  he 
did  not  consider  him  in  danger;  that  it  is  a  very  usual  thing 
for  people  to  walk  on  the  railroad  track,  and  by  stepping  to  the 
right  or  left,  they  reach  a  place  of  safety,  and  that  oftentimes 
this  is  not  done  until  the  train  has  approached  within  a  few 
feet ;  that  he  had  passed  over  about  half  the  distance  which  had 
intervened  between  him  and  the  man  when  he  first  saw  him — 
that  is  to  say,  90  or  100  feet — ^when  he  gave  the  engineer  the 
signal  to  ^^steady;'*  that  he  couldn't  say  exa(?tly  at  what  point 
this  signal  was  given;  and  that  after  he  had  passed  over  about 
half  the  remaining  distance,  it  then  appearing  to  him  that  the 
man  was  in  danger,  the  engineer  was  given  the  second  signal  to 
stop  his  engine.  It  appears  that  during  this  time  the  bell  was 
being  rung  by  the  fireman  in  the  cab. 

The  next  eye-witnesses  to  the  accident  examined  testified  on 
behalf  of  plaintiff  in  error,  and  their  testimony  is  not  to  be 
considered  upon  demurrer  to  evidence,  if  it  be  in  conflict  with 
that  of  the  witnesses  for  defendant  in  error. 

R.  B.  Fergusson  was  the  engineer  in  charge  of  the  engine 
which  did  the  injury.  After  leaving  his  train  at  Mullin's 
siding,  he  says,  "T  was  on  the  eastbound  track,  going  west,  and 
there  was  a  train  going  west  on  the  westbound  track  when  we 
struck  Dean.  We  came  around  a  little  curve,  and  the  fireman 
sitting  up  in  the  window  and  ringing  the  bell.  He  hollered  to 
to  me  to  look  out,  or  hold  her,  or  something  to  that  effect.  I 
slammed  the  brake  in  the  emergency,  and  reversed  my  engine, 
and  we  ran  down  about  a  couple  of  engine-lengths,  and  he  said 
we  ran  over  a  man,  and  I  think  we  ran  about  two  engine-lengths 
after  he  hollered  at  me  before  I  came  to  a  dead  stop,  and  there 
was  a  man  laying  in  the  middle  of  the  track."  The  engineer 
did  not  see  the  man  before  he  was  killed.     He  was  running  at 


Digitized  by 


Google 


XoRFOLK  k  W.  R.  Co.  v.  Dean,  107  Va.  505.         511 


Opinion. 


the  rate  of  about  15  or  18  miles  an  hour,  lie  is  |KJsitive  that  he 
jjut  on  the  emergency  brake  and  reversed  his  engine  at  onee. 
Again  he  says:  '*I  gave  her  the  whole  braking  power  she  had. 
She  slid  about  two  engine  lengths — I  couldn't  tell  you  how  far — 
and  the  wheels  locked. 

W.  D.  Tabor  was  the  fireman  on  this  engine.  lie  says :  "I 
saw  some  one  walking  in  front  of  the  engine  on  the  track,  and 
I  called  Air.  Ferguson's  attention  to  it;  just  as  soon  as  I  did, 
he  threw  the  air  in  the  emergency  and  stopped  as  quick  as  he 
could.  We  had  done  run  over  the  man,  though,  bc^fore  he 
stopped.''  When  witness  first  saw  the  man,  he  was  about  sixty 
feet  away,  and  just  getting  off  the  bridge  on  the  west  end.  This 
witness  also  stages  that  he  was  at  the  time  ringing  tlu^  bell,  and 
had  been  ringing  it  for  nearly  tlire<^-quarters  of  a  mile;  that  the 
whistle  was  blown  at  the  crossing  above  Falls  Alills,  and  was 
also  sounded  by  the  engineer  after  the  fireman  eallc  d  his  atten- 
tion to  the  man  upon  the  track.  Being  asked  whether  there  was 
anything  else  that  could  have  been  done  to  stop  the  engine  and 
save  the  man,  he  replied:  "jSTo,  sir.''  *^What  was  the  man  do- 
ing when  you  saw  him  ?"  A. — "He  was  walking  along  the  mid- 
dle of  the  track  and  paid  no  attention,  and  didn't  seem  to  know 
we  were  coming." 

Defendant  in  error  relies  in  great  measure  uiK)n  the  state- 
ment of  the  witnesses,  that  Dean  did  not  seem  to  be  paying  any 
attention.  It  must  be  remembered  that  his  back  was  to  the  wit- 
nesses. They  could  not  see  his  countenance,  and  their  opinion 
would,  therefore,  seem  to  be  of  little  value.  The  positive  evi- 
dence, by  the  sole  eye-witness  of  the  accident,  who  testified  on 
behalf  of  the  defendant  in  error,  is  that  he  had  his  eye  Ufxm  tln^ 
man;  that  when  he  first  saw  him  he  did  not  consider  him  in 
danger ;  that  as  soon  as  he  felt  any  apprehension  as  to  the  situa- 
tion, he  gave  the  engineer  the  signal  to  "steady,"  and  imme- 
diately followed  it  with  the  signal  to  stop ;  that  it  was  a  matter 
of  frequent  occurrence  to  see  men  walking  upon  the  track  and 
remain  upon  it  until  the  engine  came  close  upon  them. 
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Eeliance  is  placed  by  defendant  in  error  upon  the  fact  that 
the  freight  train  was  passing  at  the  time,  and  that  the  noise  it 
occasioned  prevented  Dean  from  hearing  the  train  approaching 
him  from  the  rear ;  but  that  circumstance  would  be  of  value  only 
in  dealing  with  the  question  of  contributory  negligence,  and 
not  with  the  duty  of  the  railroad  company  after  it  actually  saw 
Dean  on  the  track. 

So,  too,  the  custom  of  the  company  to  run  its  westbound 
trains  upon  the  westbound  track,  and  its  eastbound  trains  upon 
the  other  track,  is  of  no  value  in  the  determination  of  the  pre- 
cise point  in  issue  here ;  the  sole  question  being  whether  or  not^ 
after  Dean's  peril  was  discovered,  the  agents  of  the  railroad 
company  did  all  that  was  required  of  them  to  save  him  from 
injury. 

There  is  no  conflict  of  evidence  here.  If  the  statement  of 
Whitworth,  the  conductor,  be  taken  alone,  all  was  done  that 
should  have  been  done  under  the  circumstances  of  the  case.  If 
the  emergency  brake  had  been  applied  at  the  instant  Whitworth 
discoven^d  the  presence  of  Dean  upon  the  track,  the  accident 
would  have  been  averted:  but  in  the  honest  exercise  of  his  dis- 
cretion, in  the  light  of  his  long  experience,  he  did  not,  at  that 
moment,  consider  Dean  in  a  position  of  peril.  He  appears  to 
have  been  an  intelligent  and  capable  official ;  and  there  is  no 
reason  to  suppose  that  his  conduct  was  not  controlled  by  an 
honest  purpose  to  do  his  duty,  or  that  he  did  not  give  the  signal 
to  "steady'"  and  then  to  stop  to  the  engineer  as  soon  as  the 
danger  of  Dean's  position  became  apparent  to  him. 

If  the  testimony  of  Tabor,  the  fireman,  and  of  Ferguson,  the 
engineer,  be  looked  to  (and  there  seems  to  be  no  reason  why 
their  testimony  should  not  be  considered,  being  in  support  and 
not  contradictory  of  the  statements  of  Whitworth,  who  testified 
on  behalf  of  the  defendant  in  error),  then  the  case  is  all  the 
stronger  for  the  plaintiff  in  error,  for  they  show  very  clearly 
that  the  accident  was  due  to  no  failure  of  duty  upon  their  part, 
but  that,  with  the  liffht  before  them,  they  did  all  that  careful 
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and  reasonable  men  could  have  done  to  save  Dean  from  the  con- 
sequences of  his  own  temerity. 
The  law  upon  the  facts,  as  here  presented,  is  well  settled. 
In.V.  c£-  W.  By.  Co.,  v.  Ilarman,  S3  Va.  577,  8  S.  E.  258,  it 
is  said,  that  ''if  a  person  seen  upon  the  track  is  an  adult,  and 
apparently  in  the  possession  of  his  or  her  faculties,  the  com- 
pany has  a  right  to  presume  that  he  will  exercise  his  senses 
and  remove  himself  from  his  dangerous  position ;  and  if  he  fails 
to  do  so,  and  is  injured,  the  fault  is  his  own,  and  there  is,  in 
the  absence  of  wilful  n(*gligence  on  its  part,  no  remedy  against 
the  company  for  the  results  of  an  injury  brought  upon  him  by 
his  own  recklessness." 

The  same  doctrine  is  stated  in  Tyler,  Rrceicer  v.  SiU'S,  90^ 
Va.  5.31),  19  S.  E.  174. 

In  Rangeley  v.  Southern  By.  Co.,  95  Va.  715.  30  S.  E.  '^S6, 
it  i?  said  that  a  railroad  company  has  the  right  to  assume  that 
a  grown  person  seen  on  its  track  will  get  out  of  the  way  of  an 
approaching  train,  and  the  company  is  not  liable  unless  it  is- 
shown  that  after  the  company,  in  the  exercise  of  ordinary  care^ 
could  have  discovered  that  he  was  not  going  to  get  off  the  track,, 
it  could  have  avoided  the  injury. 

And  in  Savage  v.  Southern  By.  Co.,  103  Va.  422,  49  S.  £. 
484.  it  is  said:  "It  may  be  that,  had  the  engineer  applied  the 
brakes  at  the  moment  he  came  in  sight  of  Savage  upon  the 
track,  the  accident  could  have  been  avoided.  But  such  was  not 
his  duty.  Seeing  a  man  upon  the  track,  in  the  apparent  pos- 
sesion of  all  his  faculties,  the  engineer  had  a  right  to  presume 
that  he  would  exercise  reasonable  care  for  his  own  protection. 
A  step  or  two  would  have  placed  Savage  in  a  position  of  safetyl 
The  duty  devolved  upon  the  engineer  to  stop  the  train  only 
when  he  saw  that  Savage  was  in  danger — that  is  to  say,  when 
he  saw,  or  ought  to  have  seen,  that  Savage  was  himself  uncon- 
scious of  his  peril,  and  would  take  no  measures  for  his  own 
protection.  This  proposition  has  been  decided  in  numerous 
cases  by  this  court.'' 

Vol.  cvii — 6.5 
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The  only  witnesses  whose  evidence  in  this  case  bears  directly 
upon  the  point  in  issue,  show  that  the  train  men,  in  the  exer- 
cise of  their  best  discretion,  measured  up  to  the  duty  imposed 
upon  them  by  the  law. 

We  are  of  opinion,  therefore,  that  the  demurrer  to  evidence 
should  have  been  sustained,  and  the  judgment  of  the  circuit 
court  must  be  reversed. 

Reversed. 
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Ricbttonl 


IfoBFOLK  &  Western  Railway  Co.  v".  Bondurant's  Admin- 
istrator. 

November  21,  1907. 
Absent,  Cardwell,  J. 

1.  Railboads — Infant  Servants — Rule  Excluding — False  Representation  as 

to  Age. — ^A  general  rule  of  a  railroad  company  which  forbida  the 
employment  of  infants  in  its  train  service,  is  a  reasonable  rule,  and 
an  infant  who,  with  knowledge  of  such  rule,  obtains  service  with 
the  company  by  falsely  representi'iig  himself  to  be  of  age,  and  is 
injured  in  the  course  of  such  service  by  reason  of  the  negligence 
of  the  company's  servants,  cannot  recover  damages  of  the  company 
for  such  injury,  although  his  infancy  in  no  way  contributed  to 
hie  injury.  His  positioa  is  that  of  a  trespasser,  or  at  most  a  bare 
licensee,  to  whom  the  company  stands  in  no  contractual  relation 
and  owes  no  other  duty  than  not  to  injure  him  recklessly,  wantonly, 
or  wilfully. 

2.  Appeal  and  Ebbob — Assignment  of  Error. — A  petition  for  a  writ  of 

error  is  sufficient  if  the  poi'iits  upon  which  reliance  is  had  for  a 
reversal  are  cleajly  stated  and  leave  no  doubt  as  to  the  questions 
presented  for  consideration,  although  it  does  not  specifically  state 
that  the  ruling  of  the  trial  court  on  this  point  or  on  that  is  as- 
signed as  error. 

Error  to  a  judgment  of  the  Circuit  Court  of  Amherst  county 
in  an  action  of  trespass  on  the  case.  Judgment  for  the  plain- 
tiff.   Defendant  assigns  error. 

Reversed. 

The  opinion  states  the  case. 

After  all  the  evidence  had  been  introduced,  the  plaintiff  asked 
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JStateinent, 


the  following  instructions,  which  were  given  over  the  objection 
of  the  defendant,  and  the  defendant  excepted : 

^*1.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  defendant,  through  its  duly  authorized 
agents,  issued  and  delivered  to  the  plaintiff's  intestate,  C.  N. 
Bondurant,  the  written  instrument  or  permit  which  had  been 
introduced  in  evidence  marked  Exhibit  *A'  with  the  testimony 
of  J.  J.  Whitlow ;  and  if  they  further  believe  from  the  evidence 
that,  at  the  time  of  his  injury  and  death,  he  was  upon  one  of 
the  defendant's  freight  engines,  for  the  purpose,  and  on  the 
division,  set  foith  therein,  then  it  was  the  duty  of  the  defendant,, 
and  of  its  agents  and  servants  in  charge  of  and  operating  trains- 
of  cars,  upon  which  he  was  not  at  the  time  of  his  injury,  to  exer- 
cise ordinary  care  in  the  operation  thereof,  so  as  not  to  un- 
necessarily endanger  him,  and  their  failure  to  perform  that 
duty  would  be  negligence. 

"2.  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  permit  mentioned  in  instruction  No.  1  was 
obtained  by  the  plaintiffs  intestate  by  falsely  representing 
himself  to  be  over  the  age  of  21  years,  then,  while  the  said 
intestate  was  riding  upon  the  defendant's  engine,  by  virtue 
thereof,  the  defendant  owed  him  the  exercise,  only,  of  such  or- 
dinary care  as  it  would  have  owed  him  had  he  in  fact  been 
over  the  age  of  twenty-one  years;  but  it  did  owe  him  such 
ordinary  care  as  it  would  have  owed  him  if  an  adult,  notwith- 
standing such  misrepresentation. 

**3.  The  court  instructs  the  jury  that  if  they  believe  from  the 
e\adence  that  the  plaintiff  was  killed  by  the  negligence  of  the 
defendant,  its  agents  and  servants,  as  set  forth  in  the  declara- 
tion, they  must  find  for  the  plaintiff;  notwithstanding  the 
waiver  by  the  plaintiff's  intestate  as  contained  in  the  permit,, 
mentioned  in  instruction  No.  1." 

The  defendant  then  tendered  the  following  instructions,  which 
the  court  refused,  and  the  defendant  again  excepted : 
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"1.  The  court  instructs  the  jury  that,  under  the  permit  is- 
sued by  the  defendant  to  C.  N.  Bondurant,  and  upon  which  he 
was  riding  at  the  time  of  the  accident  complained  of,  said  Bon- 
durant was  not  a  servant  of  the  defendant,  but  only  a  licensee 
to  whom  was  not  due  the  care  and  caution  owing  by  a  master 
to  a  servant. 

^^2.  The  court  instructs  the  jury  that  a  railway  company  does 
not  owe  to  a  licensee  the  duty  of  employing  competent  servants 
to  manage  its  trains,  or  to  run  them  in  a  particular  manner,  or 
at  a  particular  rate  of  speed. 

"3.  The  court  instructs  the  jury  that,  if  they  believe  from 
the  evidence  that  the  plaintiff's  intestate,  in  order  to  enter  the 
service  of  the  defendant  company,  falsely  represented  that  he 
was  over  twenty-one  years  of  age,  when  he  knew,  or  had  good 
reason  to  know,  that  such  statement  was  not  true,  and  that  the 
rules  of  the  defendant  forbade  the  employment  of  minors  in  its 
operating  department,  they  must  find  a  verdict  for  the  de- 
fendant. 

''4.  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  C.  "N,  Bondurant  made  application  for  the  service 
as  fireman  with  the  defendant  on  May  3,  1906,  and  stated  in 
said  application  that  he  was  over  twenty-one  years  of  age ;  that 
said  statement  was  false,  and  that  Bondurant  knew,  or  had  good 
reason  to  know,  that  the  same  was  not  true ;  that  the  defendant's 
rules  forbade  the  employment  in  its  train  service  of  minors; 
that  acting  upon  the  statement  as  to  his  age,  and  with  no  knowl- 
edge of  its  falsity,  the  defendant  issued  to  said  Bondurant  the 
permit  set  forth  in  the  declaration,  and  that  while  upon  one  of 
defendant's  engines  pursuant  to  said  permit,  he  received  in- 
juries which  resulted  in  his  death,  then  the  jury  must  find  a 
verdict  for  the  defendant." 

F,  8.  KirkpairicJc,  for  the  plaintiff  in  error. 

Lee  &  Howard,  for  the  defendant  in  error. 
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Keith^  p.,  delivered  the  opinion  of  the  court. 

C.  ]Sr.  Bondurant,  the  plaintiff's  intestate,  was  killed  in  May^ 
1906,  by  a  rear-end  collision  upon  the  Xorfolk  and  Western 
railroad,  under  circumstances  which,  it  is  conceded,  would,  aa 
against  a  passenger  or  an  employee  of  the  railroad  company^ 
have  constituted  actionable  negligence. 

The  young  man  who  was  killed  desired  to  become  a  fireman 
on  the  Norfolk  and  Western  railroad,  and  to  learn  the  duties  of 
that  position,  filed  an  application  on  May  3,  1906,  in  which,  in 
reply  to  one  of  the  printed  questions,  he  stated  that  he  was 
bom  on  the  27th  day  of  April,  1884,  and  was,  therefore,  on  the 
date  of  the  application,  in  his  22nd  year.  One  of  the  rules  of 
the  company  provides  that,  "Minors  must  not  be  employed  with- 
out the  written  consent  of  parents  or  guardians  on  prescribed 
form,  which  must  be  filed  with  personal  records,  and  must  not, 
under  any  circumstances,  be  employed  in  the  train  service." 

The  evidence  tends  to  show  that,  while  young  Bondurant  may 
not  have  known  of  the  precise  teiins  of  this  rule,  he  did  know, 
and  his  attention  was  specifically  directed  to,  the  fact,  that  the 
rales  of  the  company  forbade  the  employment  of  infants. 

Upon  his  written  application,  a  permit  was  granted  to  him, 
which  is  set  forth  in  the  declaration  in  the  following  words: 
"Permit  the  bearer,  C.  X.  Bondurant,  upon  presentation  of  this 
order,  duly  signed  by  him  and  witnessed,  to  ride  on  freight 
engines  of  the  company  for  the  purpose  of  learning  the  duties 
of  a  fireman,  for  duty  as  a  fireman  in  the  service  of  the  com- 
pany hereafter. 

"It  is  understood  and  agreed,  that  Mr.  C.  X.  Bondurant  uses 
this  permit  at  his  own  risk  and  expense,  without  compensation ; 
that  he  assumes  all  hazard  and  risk  of  personal  injury  and 
damages,  whether  arising  from  negligence  of  the  Norfolk  and 
Western  Railway  Company  or  its  employees  or  otherwise,  and 
that  the  Norfolk  and  Western  Railway  Company  shall  not  be 
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held  liable  for  any  injury  so  sustained  or  for  any  damages  re- 
sulting therefrom. 

^*This  permit  is  not  good  on  passenger  engines,  and  expires 
June  3,  1906. 

"L.  P.   LiGON, 

"Division  Master  Mechanic." 

''I,  C.  X.  Bondurant,  the  applicant  above  mentioned,  do 
hereby  accept  and  agree  to  the  terms  and  stipulations  of  the 
above  permit,  and  I  do  certify  that  I  am  more  than  twenty-one 
years  of  age. 

"Witness  my  signature  this  3rd  day  of  May,  1906. 

"C.  X.  BONDURANT. 

Witness:  C.  M.  Mays.'^ 

It  was  under  these  circumstances  that  C.  N.  Bondurant  was 
upon  the  engine  at  the  time  he  received  the  fatal  injury,  for 
which  his  administrator  brings  this  suit. 

At  the  instance  of  the  defendant  in  error,  four  instructions 
were  given  to  the  jury,  to  which  the  plaintiff  in  error  excepted ; 
and  four  instructions  were  asked  for  by  the  plaintiff  in  error,, 
to  the  refusal  of  which,  on  the  part  of  the  court,  an  exception 
was  also  noted. 

The  controlling  question  is :  What  was  the  duty  and  degree 
of  care  owed  by  the  railway  company  to  defendant  in  error's 
intestate  under  the  circumstances  of  this  case  ? 

The  theory  upon  which  the  case  was  tried,  the  verdict  ren- 
dered, and  the  judgment  entered,  was  that  there  was  a  con- 
tractual relation  between  the  deceased  and  the  railway  company, 
by  which  he  became  an  employee,  to  whom  the  defendant  owed 
the  duty  of  ordinary  care.  In  other  words,  that  the  relation 
existing  between  Bondurant  and  the  company  was  that  of  mas- 
ter and  servant,  with  all  the  mutual  duties  and  responsibilities 
which  that  relation  implies.  The  contention  on  behalf  of  the 
plaintiff  in  error  is  that  young  Bondurant  was  a  trespasser   to 
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whom  the  comi>^ny  owed  no  duty  except  not  to  injure  him  wan- 
tonly, recklessly,  or  wilfully. 

A  student  fireman  may,  or  may  not,  be  an  employee ;  whether 
lie  is  or  not  in  a  particular  case,  depends  upon  circumstances. 

In  Weisser  v.  Southern  Pacific  Ry,  Co.,  148  Oal.  426,  83 
Pac.  Eep.  439,  cited  by  defendant  in  error,  it  was  held  that  a 
student  brakeman,  on  freight  trains  of  defendant  at  his  own 
request  and  by  permission  of  defendant,  for  the  purpose  of 
gaining  experience  to  render  him  competent  to  act  as  a  regular 
brakeman,  and  who  was  entirely  subject  to  defendant's  orders, 
and  was  required  to  perform  such  ordinary  duties  of  brakeman 
as  were  allotted  to  him,  was  a  fellow  servant  of  the  other  brake- 
men,  although  he  was  receiving  no  pecuniary  compensation. 

So,  in  Barstons  Admr.  v.  Old  Colony  R.  Co,,  143  Mass.  535. 
10  X.  E.  255,  it  was  held,  that  if  a  person  undertake  volimtarily 
to  perform  service  for  a  corporation,  and  the  agent  of  such  cor- 
poration assents  to  his  performing  such  service,  he  stands  in  tho 
relation  of  a  servant  of  the  corporation  while  so  engaged ;  which 
is  the  proposition  in  this  case  for  which  we  presume  it  was  cited 
by  the  defendant  in  error,  and  as  to  the  correctness  of  which 
there  can  be  no  doubt. 

In  Ileweit  v.  Woman s  Ilospilal  Aid  Association,  73  X.  II. 
656,  64  Atl.  190,  7  L.  R.  A.  (X.  S.)  496,  it  was  held,  that  a 
pupil  nurse,  employed  in  a  hospital  maintained  by  a  charitable 
corporation,  imder  a  contract  whereby  she  is  to  receive  pro- 
fessional training,  and  be  paid  a  small  remuneration,  is  a  ser- 
vant of  the  corporation,  and  not  a  recipient  of  its  bounty.  It 
appears  in  that  case  that  the  plaintiff  was  19  years  of  age,  and 
that  the  hospital  authorities  put  her  in  charge  of  a  case  of  diph- 
theria without  disclosing  to  her  the  nature  of  the  malady.  She 
contracted  the  disease,  and  brought  suit  for  the  wrong  done  her. 
The  question  discussed  in  the  case  was  whether  or  not  a  char- 
itable corporation  which  is  engaged  in  the  maintenance  of  a 
hospital,  and  which  holds  its  property  for  that  general  purpose, 
is  liable  for  injuries  resulting  from  a  negligent  failure  to  warn 
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its  servants  concerning  the  nature  of  their  employment;  and 
the  hospital  was  held  to  be  liable. 

In  Millsap's  Admr.  v.  Louisville  &c.  Ry.  Co,,  69  Miss.  423, 
13  South.  696,  it  was  held  that  one  who,  by  permission  of  a 
railway  company  acts  as  fireman  of  its  locomotive,  is  a  servant 
of  the  company,  though  he  acts  without  compensation  merely  to 
learn  the  business.  He  was  also  held  to  be  a  fellow  servant  of 
the  train  dispatcher,  whose  negligence  caused  the  injury,  and, 
therefore,  a  recovery  was  denied. 

But,  in  none  of  these  cases  was  there  misrepresentation  as  to 
age,  or  a  rule  prohibiting  the  employment  of  infants. 

In  the  case  of  Youll  v.  Sioux  City  &  Pac.  Ry,  Co,,  reported 
in  66  la.  346,  23  K  W.  736,  21  A.  &  E.  Railroad  Cas.  589,  the 
supreme  court  of  Iowa  held  that  the  mere  fact  that  a  brakeman 
injured  was  a  minor  will  not  entitle  him  to  recover  for  such 
injury,  if  he  was  physically  able  to  perform  the  duties  he  was 
employed  to  do,  and,  in  the  absence  of  evidence  to  the  contrary, 
it  will  be  presumed  that  he  was  of  ordinary  intelligence.  There 
the  contention  seems  to  have  been  that  the  infant  was  entitled 
to  recover  under  circumstances  which  would  have  i)recluded  a 
recovery  had  he  been  an  adult;  but  the  court  being  of  opinion. 
in  the  absence  of  evidence  to  the  contrary,  that  he  was  a  per&on 
of  ordinary  intelligence,  held  that  the  railroad  company  was 
not  negligent  in  employing  him  as  a  brakeman,  there  being  no 
evidence  to  show  that  he  was  inexperienced  in  the  duties  of  that 
position ;  that  he  was  to  be  treated  for  the  purposes  of  that  ease 
as  an  adult ;  and  that  he  could  not  recover. 

As  we  have  said,  in  all  of  these  cases  there  is  an  absence*  of 
two  circumstances  upon  which  plaintiff  in  error  rests  its 
<?ase — first,  that  the  railroad  company  i>rohibited  the  employ- 
ment of  an  infant;  and,  second,  that  the  decx*ased,  by  misrepre- 
senting his  age,  obtained  permission  to  ride  upon  the  engine 
where  he  was  injured. 

Defendant  in  error  also  relies  on  Kirlcham  v.  Whneler-Osf/ood 
Co.,  39  Wash.  415,  81  Pac.  869.     In  that  case,  the  state  of 
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Washington  prohibited  by  law  the  employment  of  infants  xmder 
14  years  of  age;  and  the  infant  represented  himself  as  over  14 
years  of  age,  when,  in  point  of  fact,  he  was  only  12.  The  court 
held  broadly  that  infants  are  not  liable  for  torts  connected  with 
or  growing  out  of  contracts,  and  the  doctrine  of  estoppel  in  pais 
does  not  apply  to  them.  In  support  of  the  opinion,  Sims  v. 
Everhardt,  102  U.  S.  300,  26  L.  Ed.  87,  is  cited,  where  the 
court  said :  ^*The  question  is,  whether  acts  and  declarations  of 
an  infant  during  infancy  can  estop  him  from  asserting  the  in- 
validity of  his  deed  after  he  has  attained  his  majority.  In 
regard  to  this,  there  can  be  no  doubt  founded  either  upon  rea- 
son or  authority.  Without  spending  time  to  look  at  the  reason, 
the  authorities  are  all  one  way.  An  estoppel  in  pais  is  not 
applicable  to  infants,  and  a  fraudulent  representation  of  ca- 
pacity cannot  be  an  equivalent  for  actual  capacity. '^ 

In  the  Kirkham  case,  the  railroad  company  had  violated  a 
positive  law  by  employing  an  infant  within  the  prohibited  a^\ 
and  it  differs  in  its  facts  from  the  case  before  us. 

Cases  of  negligence  have  become  so  numerous  that  it  is  im- 
possible to  discuss  all  that  bear  upon  the  subject,  and,  there- 
fore, it  becomes  necessary  to  select  those  which  are  most  perti- 
nent. 

In  the  case  of  Fltzmnurke  v.  N.  Y.,  N.  H.,  &  H.  R.  Co.,  192 
Mass.  159,  78  K  E.  418,  6  L.  R.  A.  (N.  S.)  1146,  the  facts 
were  as  follows:  The  plaintiff,  while  riding  upon  a  train  of 
the  defendant,  was  injured  by  a  collision,  and  no  question  was 
made  that  she  would  have  been  entitled  to  a  verdict  in  her 
favor  if  she  had  been  a  passenger.  She  was  a  minor,  and  was 
riding  upon  a  three-months'  season  ticket,  which  was  good  only 
for  students  under  eighteen  years  of  age.  She  had  obtained  this 
ticket  by  presenting  to  the  defendant's  ticket  agent  a  certificate, 
purporting  to  be  signed  by  her  father,  that  she  was  under  eigh- 
teen years  of  age,  and  was  a  pupil  in  the  Hollander  Art  School, 
Boston,  and  agreeing  that  she  would  not  use  the  ticket  otherwise 
than  in  going  to  and  from  school,  and  also  presenting  a  certifi- 
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cate,  purporting  to  be  signed  by  '*J.  F.  Miner,  Principal,  Hol- 
lander Art  School,  Boylston  Street,  Boston,  Mass.,"  that  she 
was  a  pupil  in  his  school,  and,  as  he  fully  believed,  intended  to 
remain  so  for  the  next  three  months.     She  was  at  this  time  over 
eighteen  years  of  age,  as  she  testified,  lived  in  Marlboro,  and 
was  employed  in  Hollander's  dry  goods  store  in  Boston.     The 
regular  price  for  a  season  ticket  was  $32 ;  the  reduced  rate  for 
students  under  eighteen  years  of  age,  at  which  the  plaintiff  pro- 
cured it,  was  $16.     She  had  been  riding  upon  this  ticket  nearly 
every  day,  except  Sunday,  for  over  a  month,  and  the  coupons 
bad  been  received  by  the  conductor.    Upon  the  face  of  the  ticket 
were  the  words,  "Good  only  for  a  person  under  eighteen  years 
of  age."    The  jury  having  found  the  amount  of  the  plaintiff's 
damages,  if  she  was  entitled  to  recover,  the  judge  ordered  a 
verdict  for  the  defendant.     Upon  this  state  of  facts,  the  su- 
preme court  of  Massachusetts  held:     "The  defendant  had  the 
right  to  establish  a  reduced  rate  for  students  under  a  fixed  age. 
*   *    *    The  plaintiff  knew  that  she  did  not  come  within  the 
class  to  which  this  offer  of  a  reduced  rate  was  made,  and  ob- 
tained her  ticket  by  presenting  certificates  of  facts  which  she 
inew  to  be  false.     She  thus  obtained  by  false  representations  a 
ticket  to  which  she  knew  that  she  was  not  entitled.     Whatever 
rights  she  had  to  be  regarded  as  a  passenger  on  the  defendant's 
train  she  had  acquired  solely  by  the  fraud  which  she  had  prac- 
ticed upon  the  defendant.     She  had  no  right  to  profit  by  her 
fraud.     She  had  no  right  to  rely  upon  the  consent  of  the  rail- 
way company  to  her  entering  its  train  as  a  passenger,  when  she 
had  obtained  that  consent  merely  by  gross  misrepresentations. 
Accordingly  she  was  not  lawfully  upon  the  defendant's  train. 
She  was  in  no  better  position  than  that  of  a  mere  trespasser. 
This  principle  has  been  affirmed  in  other  jurisdictions.     Thus 
it  has  been  held  that  a  person  travelling  over  a  railroad  on  a 
free  pass  or  a  mileage  ticket  which  had  been  issued  to  another 
name,  and  was  not  transferable,  was  barred  by  his  fraudulent 
conduct,  from  recovering  for  a  personal  injury,  unless  it  was 
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due  to  negligence  so  gross  as  to  show  a  wilful  injury.    Tolrdu. 
W.  &  T7.  R.  Co,  V.  Beggs,  85  111.  70,  28  Am.  St.  Itep.  Cl^; 
Way  Y.Chicago,  R,  I.  dc  P.  R.  Co.,  64  la.  48,  52  Am.  St.  Kep. 
431,  19  K  W.  828.    If  the  plaintiff  had  fradulently  evaded  tk 
payment  of  any  fare,  she  certainly  would  not  have  become  a 
passenger,  and  the  defendant's  utmost  duty  to  her  while  she  was 
ujx)n  its  train  would  have  been  to  abstain  from  doing  her  acy 
wilful  or  reckless  injury.     Condran  v.  Chicago,  M.  &  St.  P.  E. 
Co.,  28  L.  R.  A.  749,  14  C.  C.  A.  506,  32  U.  S.  App.  Ib2,  67 
Fed.  522;  Toledo,  W.  &  W.  R.  Co.  v.  Brooks,  81  HI.  245; 
Chicago,  B.  &  Q.  R.  Co.  v.  Mehlsack,  131  111.  61,  19  Am.  Su 
Rep.  17,  22,  X.  E.  812.     But  such  a  case  cannot  be  distin- 
guished in  principle  from  the  case  at  bar,  in  which  the  plaiL- 
tiff  obtained  her  ticket  at  a  reduced  price  by  successfully  prac- 
ticing a  fraud.     The  only  relation  which  existed  between  the 
plaintiff  and  defendant  was  induced  by  her  fraud;  and,  as  wa« 
said  by  the  court  in  Way  v.  Chicago,  R.  I.  &  P.  R.  Co.,  uhl 
supra,  she  cannot  be  allowed  to  set  up  that  relation  against  di^^ 
defendant  as  a  basis  of  recovery.     See  also,  to  the  same  effeit. 
Godfrey  v.  Ohio  £  M.  R.  Cb.,  116  Ind.  30,  18  X.  E.  61;  .V''- 
Vcety  V.  St.  Paul,  M.  &  M.  R.  Co.,  45  Minn.  268,  11  L.  R.  A 
174,  22  Am.  St.  Rep.  728,  47  X.  W.  809 ;  McNeil  v.  Durham  A 
C.  R.  Co.,  132  X.  C.  510,  67  L.  R.  A.  227,  95  Am.  St.  Kep. 
641,  44  S.  E.  34. 

^'Xor  is  the  plaintiff  helped  by  the  fact  that  the  defendant's 
conductors  had  accepted  the  coupons  of  her  ticket.  This  simply 
showed  that  she  had  succeeded  in  carrying  her  schem^e  to  o^ni- 
pletion.  There  had  been  a  similar  acceptance  by  the  conduct*': 
in  Way  v.  Chicago,  R.  I.  &  P.  R.  Co.  and  Toledo,  W.  &  W.  iJ. 
Co.  V.  Beggs,  ubi  supra.  If  the  defendant's  conductors  did  d^ 
know  the  real  facts,  their  acceptance  of  her  coupons  could  ha^e 
no  effect ;  if  they  knew  the  facts  and  acquiesced  in  the  plaintiff* 
wron^ul  purpose,  this  conduct  could  give  her  no  additional 
rights.  McVeety  v.  St.  Paul,  M.  &  3/.  R.  Co.,  and  Comfm;*  v. 
Chicago,  M.  cf  St.  P.  R.  Co.,  uU  supra." 
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This  case  is  annotated  in  C  L.  E.  A.  (N.  S.)  1146,  and  a 
number  of  cases,  not  cited  in  the  opinion,  are  mentioned  in  the 
note;  aiid  it  seems  to  us  to  be  not  only  good  law,  but  good  morals 
as  well.  It  so  completely  covers  the  case  undqr  consideration, 
aiid  is  so  well  supported  by  the  reasoning  of  the  court  and  the 
authorities  cited,  that  we  are  content  to  rest  upon  it. 

JHendant  -in  error  relies  also  upon  the  argument  that  there 
was  DO  relation  between  the  misrepresentation  of  Eondurant  as 
to  his  age  and  the  accident  by  which  he  was  injured. 

It  is  true,  that  his  being  an  infant  in  no  way  contributed  to 
the  accident.     It  is  equally  true,  that  in  Fiizmaurice  v.  Rail- 
road, supra,  the  fact  that  plaintiff  was  over  eighteen  years  of 
age  in  no  wise  contributed  to  the  accident.     Doubtless  the  acci- 
dent would  have  taken  place  whether  Eondurant  had  been  upon 
the  engine  or  not ;  but  if  he  had  not  been  upon  the  engine,  he 
would  not  have  been  injured  by  the  collision.     The  controlling 
question  in  this  case,  however,  is,  in  what  relation  did  the  intes- 
tate of  the  defendant  in  error  stand  to  the  railroad  company  at 
the  time  of  the  injury,  and  what  duty  did  the  railroad  company 
owe  to  him  ?    It  is  as  true  of  him  as  it  was  of  Miss  Fitzmaurice 
that  the  only  relation  which  existed  between  him  and  the  rail- 
road company  was  induced  by  fraud.     But  for  his  fraud  and 
misrepresentation,  he  could  never  have  been  upon  the  engine. 
He  was,  therefore,  a  trespasser,  or  at  most  a  bare  licensee,  to 
whom  the  railroad  company  stood  in  no  contractual  relation  and 
owed  no  other  duty  than  not  to  injure  him  recklessly,  wantonly 
or  wilfully. 

The  law  is  settled  that  it  is  one  of  the  primary  non-assiirnable 
duties  of  a  corporation  with  a  large  number  of  employees,  per- 
forming difficult  and  dangerous  duties,  to  })r(  scribe  and  promul- 
gate rules  for  their  government.  In  the  perf(>rmance  of  its  duty, 
the  Norfolk  and  Western  Railway  Company  adopted  a  rule 
prohibiting  the  employment  of  infants  under  21  years  of  air^^', 
without  the  consent  of  parents  or  guardian.  It  is  a  reasonable 
and  salutary  rule,  from  whatever  point  of  \\q\\  it  may  be  con- 
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sidered.  It  shields  and  safeguards  the  infant  from  the  conse- 
quences of  his  inexperience  and  temerity,  and  promotes  the 
safety  of  the  public  by  securing  mature  and  efficient  employees 
for  the  discharge  of  the  dangerous  and  difficult  duties  pe^ 
taining  to  a  common  carrier  of  passengers  and  freight  It 
would  be  a  hard  measure  of  justice  to  hold  a  company  respon- 
sible, on  the  one  hand,  for  failure  to  prescribe  rules,  and  on 
the  other,  to  refuse  to  protect  it  from  the  consequences  of  the 
violation  of  reasonable  and  proper  rules,  adopted  and  promul- 
gated in  the  discharge  of  the  duty  imposed  by  law. 

There  is  neither  averment  nor  proof  that  the  injury  was  in- 
flicted recklessly,  wantonly  or  wilfully.  We  are,  therefore,  of 
opinion  that  it  was  error  to  give  the  instructions  asked  for  by 
defendant  in  error,  and  to  refuse  to  give  those  asked  for  by 
plaintiff  in  error. 

The  point  is  made  by  defendant  in  erroi  that  there  is  no 
proper  assignment  of  errors  in  the  petition  in  this  case.  As 
we  have  seen,  instructions  were  asked  for  on  the  part  of  the 
plaintiff  and  defendant,  all  of  which  are  covered  by  plaintiff  in 
error's  bills  of  exception,  and  while  it  is  not  specifically  stated 
in  the  petition  that  the  ruling  of  the  court  upon  this  point  or 
upon  that  is  assigned  as  error,  the  points  upon  which  reliance 
is  had  to  secure  a  reversal  are  clearly  stated,  and  can  leave  no 
doubt  as  to  the  questions  presented  for  our  consideration. 

Upon  the  whole  case,  we  are  of  opinion  that  the  judgment  of 
the  circuit  court  should  be  reversed,  and  a  new  trial  avardeA 

Reversed. 


Digitized  by 


Google 


Roller  v.  Muekay,  107  Va.  527.  527 


Syllabus. 


Richmond; 

KoLLER  V.  Murray  and  Others. 
November  21,  1(107. 
Absent,  Cardwell,  J. 

1.  Equity  Pleading — Amendments, — If  a   plaintiff  niisdeacribes   his  con- 

tract in  his  original  bill,  or  omits  to  mention  a  subsequent  modi- 
fication, or  a  re-execution  of  the  contract  sued  on,  the  error  or 
omission  may  be  corrected  by  amendment  before  an  answer  is  ♦iled 
or  evidence  taken;  and  even  where  the  evidence  disclosed  a  mis- 
description of  the  contract  sued  oii,  the  complainant  may  be  per- 
mitted to  amend  his  bill  to  conform  to  the  proof. 

2.  Eqtjitt  Pleadixq — Demurrer — Consideration  of  all  Pleadings  and  Ex- 

hibits.— Though  a  supplemental  bill  should  intend  to  deny  a  ma- 
terial fact  set  forth  in  the  original  bill,  and  supported  by  exhibits 
filed  therewith,  the  court  is  not  bound  on  demurrer  to  give  effect 
to  such  intendent,  if  the  contrary  appears  from  the  complainant's 
exhibits  or  from  his  case  as  a  whole,  but  will  interpret  for  itself 
the  dociiments  and  contracts  exhibited,  in  the  light  furnished  by 
their  own  provisionals  and  surrounding  circumstances,  and  in  the 
light  of  the  other  exhibits  and  the  other  allegations  of  the  pleadings. 

3.  CoFTBACTS — Champerty — Present   Status. — A   contract  by   an   attorney 

to  undertake  and  carry  on  litigation  at  his  own  ri'^k,  or  without 
ooste  to  his  client,  for  a  share  of  the  recovery,  is  contrary  to  public 
policy  and  void.  The  law  of  champerty  as  affecting  civil  contrarts 
is  'Aot  obsolete  and  inoperative  in  this  state,  nor  is  it  affected  by  the 
repeal  by  implication  of  the  statute,  declaratory  of  the  common 
law,  making  champerty  a  criminal  offense. 
4  Contracts — Champerty — Purging  Illegality. — Where  a  champertous 
contract  has  been  entered  into  between  attorney  and  client,  and, 
after  a  large  portion  of  the  property  has  been  recovered  under  it, 
the  parties  reduce  the  coiitract  to  writing  embracing  the  Avhole 
inroperty  originally  in  dispute  and  therein  stipulate  that  all  ex- 
penses shall  be  paid  out  of  the  proceeds  of  the  land  recovered,  and 
that  the  attorney  shall  indemnify  andl  save  the  client  harm]o?s 
against  all  costs,  the  contract  is  not  purged  of  its  illegality,  even 
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though  the  land  already  recovered  be  sulTicient  to  pay  such  costa^ 

5.  Contracts — Champerty — Parties — Privies — ^A  donee  of  land  who  agrees- 

to  "take  the  shoes'*  of  the  donor  in  a  champertous  contract 
with  an  attorney  for  the  recovery  of  the  land,  is  not  a  stranger  to- 
the  contract,  and  may  set  up  the  defense  of  champerty  to  a  suit  by^ 
the  attorney  for  his  share  of  the  recovery. 

6.  CoNTBACTS — Champerty — Quantum  Meruit — Equity. — Whether  an  attor- 

ney, who  fails  to  recover  on  a  champertous  contract  can  recover  on. 
a  quantum  meruit,  cannot  be  determined  in  a  suit  in  equity  insti- 
tuted by  him  which  goes  out  of  court  on  a  demurrer  for  lack  of 
equity. 

7.  Conflict  of  Laws — Contracts  for  Land — Champerty. — Whether  a  con- 

tract for  the  recovery  of  land  situated  in  Virginia  is  champertous^ 
or  not,  is  to  be  determined  by  the  laws  of  Virginia. 

8.  Equity     Pleading — Amendments. — Where    a     bill     has    been     twice^ 

amended,  the  evidence  taken,  and  the  case  fully  heard  and  decided 
on  its  merits,  further  amendmeiits,  offered  without  explanation  or 
excuse,  are  properly  rejected. 

9.  Equity  Jukisdiction — Land  in  Another  State. — A  court  of  equity  in 

this  state  cannot  decree  the  sale  of  land  lying  in  another  state. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Rockingham: 
county.    Decree  for  defendant.    Complainant  appeals. 

Affirmed. 
I'hc  opinion  states  the  case. 

Sipe  cf  Harris  and  John  E.  Roller,  for  the  appellant. 

Conrad  &  Conrad,  Holmes  Conrad  and  D.  0,  Deckert,  for 
the  appellees. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

In  this  ease  there  was  a  demurrer  to  the  bill  in  the  circuit 
court,  whifh  was  sustained  and  the  bill  dismissed.  Appellant 
ihen  asked  leave  to  amend  his  bill,  which  the  circuit  court  de- 
nied, and  in  support  of  its  decree,  dismissing  the  bill  upon 
demurrer  and  rejecting  the  offer  to  amend,  the  judge  of  the 
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(•ia*uit  court  tiled  two  opinious,  which  deal  with  the  subject  in 
a  mauucr  so  satisfactory  that  we  feel  that  we  cauiiot  do  better 
than  to  adopt  them,  making  only  slight  verbal  changes. 

"This  cause  comes  on  to  be  decided  on  a  demurrer  filed  \>y 
Mar}'  H.  Murray  to  the  bill,  as  amended  by  an  amended  bill 
tiled  ill  1902,  and  as  amended  and  supplemented  by  an 
amended  and  supplemental  bill  filed  April  27,  1906. 

"The  grounds  assigned  for  the  demurrer  go  both  to  the 
character  of  amendment  (it  being  objected  that  the  new  matter 
introduced  by  way  of  amendment  makes  a  new  and  different 
ca.^  from  that  presented  by  the  original  bill),  and  to  the  merits 
*»f  the  case  prts(mted  by  the  bills  and  the  exhibits  filed  with 
them  (it  being  insisted  in  this  behalf  that  the  contract  set  up 
bv  complainant  and  relied  on  as  the  foundation  of  the  claim 
he  invokes  the  powers  of  the  court  to  enforce,  is  champertous 
and  void).  In  view  of  the  conclusion  I  have  reached  upon  the 
latter  question,  it  is  hardly  worth  while  to  pass  upon  the  ques- 
tion of  pleading.  I  may  say,  however,  that  I  consider  the  amend- 
ments made  as  well  within  the  privileges  of  our  practice  with 
respect  to  amendments. 

"All  three  of  the  bills  assert,  as  the  gravamen  of  the  plain- 
tiff's case,  an  equitable  right  to  one-fifth  of  the  purchase  price 
arising  on  the  sale  of  the  Hollingsworth  lands  by  Mrs.  Murray 
to  Geo.  A.  Wheelock  (apparently  relying  on  an  equitable  assign- 
ment, though  without  so  naming  the  (Mjuity  claimed),  and  to 
the  benefit  of  the  security  of  the  deed  of  trust  given  by  Wheelock 
upon  the  land  to  secure  the  purchase  money ;  notice  to  Wheelock 
of  the  plaintiff's  rights  being  allege  d,  and  the  prayer  of  all  the 
bills  being  that  these  rights  be  established  by  the  court,  and 
that  the  Wheelock  deed  of  trust  be  enforced  for  plaintiff's  bene- 
tir,  notwithstanding  the  subsequent  release  of  that  deed  and  of 
\Vbeelock  by  the  act  of  Mrs.  Murray. 

*The  averments  relative  to  the  contract  with  Miss  Emily  ITol- 
lingsworth,   which   constitutes   th(^   foundation    of    the   equity 
asserted  and  the  relief  sought,  do  vary  slightly  in  the  various 
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bills,  but  not,  in  my  judgment,  in  any  material  respect  affecting 
the '  character  of  the  claim  asserted  or  the  relief  sought.  They 
€ach,  if  valid,  result  in  giving  the  plaintiiff  the  equity  he  claims, 
to- wit :  a  right  to  a  one-fifth  share  of  the  proceeds  of  the  sale  of 
the  lands,  tif  a  plaintiff  misdescribes  his  contract  in  his  bill, 
or,  in  his  original  bill,  omits  to  mention  a  subsequent  modifica- 
tion, or  a  re-execution  of  the  contract  sued  on,  he  can  certainly 
correct  the  error  or/ omission  by  amendment  before  an  answer  is 
filed  or  evidence  is  taken ;  and  even  after  the  taking  of  evidence 
discloses  the  fact  that  the  contract  forming  the  subject  matter 
of  the  suit' was  different  from  that  described  in  the  bill,  the 
plaintiff  may  be  permitted  to  amend  his  bill  to  conform  to  the 
proofs. 

''The  argument  of  counsel  was  more  particularly  addressed  ai 
the  hearing  to  the  validity  of  the  contract  or  contracts  set  i forth 
in  the  plaintiff's  pleadings  and  exhibits  as  the  foundation  of  his 
claim,  as  affected  by  the  question  of  champerty;  and  this  ques- 
tion is  one  of  more  serious  concern. 

"I  cannot  agree  with  the  idea  suggested  in  the  argument,  that 
the  whole  law  of  champerty  is  obsolete  and  inoperative  in  Vir- 
ginia. The  latest  legislative  enactment  relative  to  counsel  fees 
is  section  3201a  of  Pollard's  Code  (Acts,  1904,  p.  263),  the 
last  paragraph  of  which  is  in  these  words:  "Provided,  that 
nothing  herein  contained  shall  affect  the  existing  law  in  respect 
to  champertous  contracts.''  The  old  conception  that  a  contract 
by  an  attorney  for  a  contingent  fee  came  under  the  ban  of  the 
law  against  champerty,  has  been  repudiated  in  many  of  the 
American  states,  and  among  these  in  Virginia.  In  very  few,  if 
any,  jurisdictions,  however,  is  it  held  that  a  contract  by  an  at- 
torney to  undertake  and  carry  on  litigation  at  his  own  risk  as  to 
costs,  in  consideration  of  a  share  of  the.  anticipated  recovery,  i^ 
not  contrary  to  the  policy  of  the  law,  champertous  and  void. 

'^No  question  of  this  sort  was  decided  or  raised  in  the  case 
of  McDonald  v.  Logan,  2  Va.  Dec.  687,  34  S.  E.  490,  (cited  by 
counsel  for  complainants).     That  was  not  a  suit  to  enforce  a 
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claim  for  counsel  fees.  It  was  a  suit  brought  by  the  client 
(Logan)  against  his  counsel  to  recover  of  them  the  proportion 
of  the  charges  which  had  come  out  of  his  share  of  a  certain  fund 
administered  by  West  Virginia  courts  in  the  course  of  litigation 
in  that  state,  the  relief  being  demanded  by  Logan  against  his 
counsel  on  the  ground  that,  under  his  contract  with  them,  his 
counsel  were  to  receive  fifty  per  cent,  of  the  recovery,  and  out 
of  it  pay  all  costs  and  charges.  The  counsel  had  already  re- 
ceived their  compensation,  and  the  suit  was  by  the  client  to 
recover  back  a  portion  of  it.  Xo  question  of  champerty  was 
raised,  but  the  recovery  claimed  was  denied. 

"The  latest  expression  of  our  court  of  appeals  on  the  subject 
of  champerty  is  found  in  the  case  of  Niclcels  v.  Kane,  82  Va. 
309,  in  which  it  is  said :  ^^champerty  may  be  defined  to  be  a 
bargain  with  the  plaintiff  or  defendant  in  a  suit  for  a  portion  of 
the  land  or  other  matters  sued  for,  in  case  of  a  successful  ter- 
mination of  the  suit,  which  the  champertor  undertakes  to  carry 
on  at  his  own  expense ;  and  champerty  avoids  the  contracts  into 
which  it  enters.'  And  it  is  expressly  stated  further  on  in  the 
opinion,  that  the  principles  of  the  common  law  with  reference 
to  champertous  contracts   remain  in  force  in  Virginia. 

'*So  far  from  being  obsolete  law  is  it,  that  there  are  many  late 
cases  in  the  various  states  of  the  Union,  and  in  the  Federal 
courts,  in  which  the  law  has  l)een  applied,  and  the  cases  and 
text-writers  are  practically  uniform  in  holding  that  a  contract  by 
an  attorney  to  undertake  and  carry  on  litigation  at  his  own 
risk,  or  without  cost  to  his  client,  for  a  share  of  the  recovery,  is 
contrary  to  public  policy  and  void.  The  following  are  instruc- 
tive cases  on  the  subject:  PecJc  v.  Heurich,  167  U.  S.  624,  42 
L.  Ed.  302,  17  Sup.  Ct.  927 ;  Johnson  v.  Van  Wyck,  4  App. 
D.  0.  294,  41  L.  R  A.  520;  Oreer  v.  Frank,  179  Til.  570,  58 
K.  E.  965,  45  L.  R  A.  110. 

"The  employment  undertaken  by  the  complainant  in  this 
case  was  the  recovery  of  52,000  acres  of  mountain  land,  known 
as  the  Hollingsworth  survey,  which  had  been  sold  for  taxes  dur- 
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ing  the  war,  and  was,  at  the  time  of  the  contract  in  question, 
held  adversely  by  various  claimants  thereof  under  hostile  titles. 
The  complainant  stated  orally  at  the  argument,  that  the  num- 
ber of  adverse  holders  was  about  200. 

**The  original  contract  between  complainant  and  his  client, 
Miss  Emily  Ilollingsworth,  of  Philadelphia,  appears  from  the 
amended  bill,  filed  in  1902,  to  have  been  made  by  correspond- 
ence, the  letters  evidencing  the  contract  being  Exhibits  1,  2, 
and  3  filed  with  that  bill,  and  prayed  to  be  read  as  part  of  it. 
The  first  of  these  letters  is  one  from  R.  C.  McMurtrie,  the  at- 
torney and  agent  of  Miss  Ilollingsworth  in  Philadelphia,  to 
General  Roller,  datc^d  January  24,  1873,  and  it  states  the  con- 
ditions of  the  proposed  employment  in  distinct  terms,  saying: 
'Miss  Ilollingsworth  will  agree  to  give  you  one-fifth  of  the  net 
proceeds  of  all  lands  recovered,  you  paying  all  expenses  of  the 
litigation  that  may  be  necessary  for  that  purpose,  so  that  she 
is  required  at  no  time  to  pay  any  money  for  anything  connected 
with  the  business.' 

^*To  this  letter  the  complainant  wrote  an  answer  (Exhibit  2) 
on  February  1,  1873,  in  which  he  said:  ^I  regard  your  letter 
of  the  24th  as  a  substantial  acceptance  of  my  terms.  I  ask  two 
limitations  upon  the  proposition  contained  in  your  letter. 
First,  that  Miss  Ilollingsworth  shall  bear  the  expense  of  any 
proceedings  that  may  be  necessary  in  Philadelphia — it  appears 
elsewhere  that  Miss  Ilollingsworth  was  not  at  that  time  the 
owner  of  the  legal  title,  but  had  to  acquire  it.  I  will  hear  all 
expense  in  Virginia  connected  with  the  suit,  but  am  not  willin«r 
to  pledge  myself  to  any  expc^nses  outside  of  the  state,  because^ 
I  can't  anticipate  the  amounts  of  them.  Second,  that  my  in- 
terest in  the  land  shall  not  be  sold,  unless  I  agree  to  the  price. 
As  your  letter  reads,  she  could  sell  at  any  price,  and  I  must  be 
content  with  my  share  of  the  ''iiet  proceeds/'  By  net  proceed?, 
I  presume  you  mean  proceeds  after  deducting  expenses  of  suit 
and  sale.' 

"On  February  3,  1873,  Mr.  McMurtrie  answered  the  letter  of 
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General  EoUer,  accepting  the  limitations  or  qualifications  pro- 
posed by  liim.  These  letters  evidence  the  consummation  of  a 
contract,  which,  it  is  alleged,  was  authorized  and  approved  by 
Miss  Hollingsworth. 

'The  contract  effected  by  them  fulfills  completely  the  defini- 
tion of  champerty,  and  falls  under  the  prohibition  of  the  law. 
That  the  contract  so  evidenced  was  the  original  contract  of 
complainant^s  employment,  under  which  he  acted  and  instituted 
various  actions  to  recover  the  lands  in  question,  is  not  negatived 
by  the  averments  of  the  supplemental  bill,  as  1  construe  them. 
If  the  supplemental  bill  were  so  intended,  I  conceive  that  the 
court  would  not  be  bound  on  dem.urrer  to  give  effect  to  such  in- 
tendment, if  the  contrary  apjx^ared  from  the  plaintiff's  exhibits, 
or  from  his  case  as  a  Avhole,  but  would  interpret  for  itself  the 
documents  and  contracts  exhibited,  in  the  light  furnished  by 
their  own  provisions  and  surrounding  circumstances,  and  in  the 
light  of  the  other  exhibits  and  the  other  allegations  of  the 
pleadings. 

"The  three  letters  filed  as  Exhibits  1,  2  and  3  themselves 
evince  a  contract,  and  the  amended  bill  proceeds:  *  Subsequently 
your  complainant,  acting  as  the  attorney  for  the  said  Emily 
Hollingsworth,  by  the  institution  of  suits  and  otherwise,  re- 
covered the  whole  of  said  tract  of  land  from  those  holding  the 
same  adversely,  and  he  thus  became  entitled  to  the  compensa- 
tion which  had  been  agreed  upon  between  him  and  the  said 
Emily  Hollingsworth  under  the  contract  aforesaid.'  And  in 
Exhibits  Kos.  5  and  6  (filed  with  the  amended  and  supple- 
mental bill),  being  letters  from  complainant  to  Miss  Hollings- 
worth, dated  May  31,  1875,  and  June  3,  1875,  the  complainant 
refers  to  a  tract  of  10,075  acres  which  had,  at  that  time,  been 
recovered,  and  encloses  to  her  a  deed  to  be  executed  by  her,  to 
convey  to  him  a  one-fifth  interest  therein,  saying  in  the  letter 
of  June  3,  1875 :  *As  to  the  deed  which  I  enclose  to  you,  you 
will  find  that  it  is  in  exact  accordance  with  Mr.  Mc"Murtrie's 
offer  to  me  by  letter  of  January  24,  1875,  and  my  letter  of  ac- 
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ceptance  i'ebruary  1,  1873/  aud  later  in  the  same  letter,  'I 
agree  with  you  in  thinking  there  ought  to  be  a  regular  contract 
in  writing  between  us,  signed  and  acknowledged,  and  will  pre- 
pare one  if  you  wish  it.  I  have  rested  content  with  Mr.  Mc- 
Murtrie's  letters,  knowing  that  he  would  do  just  what  he  had 
promised  for  you.'  The  amended  and  supplemental  bill  does 
seek  to  mitigate  the  force  of  the  exhibits  evidencing  the  original 
contract,  and  avers  that  the  reference  to  them  in  the  amended 
bill  has  been  misunderstood,  in  that  they  have  been  supposed  to 
*embody  the  contract  intended  to  be  referred  to  in  them,  the 
contract  upon  which  this  complainant  has  brought  this  suit^ 
when,  in  fact,  it  was  subsequently  made  and  entered  into  in 
writing  between  the  said  Emily  HoUingsworth  and  this  res- 
pondent.' I  understand  this  averment  to  n^ean,  not  that  the 
contract  evidenced  by  the  letters  never  existed,  but  that  the 
contract  was  later  reduced  to  the  form  of  a  written  instrument, 
upon  which  latter  complainant  bases  his  claims.  The  written 
contract,  subsequently  signed  by  the  parties,  is  filed  as  Exhibit 
iso.  4,  with  the  amended  and  supplemental  bill.  It  bears  date 
July  10,  1875,  and  is  manifestly  the  contract  to  be  drawn,  al- 
luded to  in  General  Roller's  letter  of  June  3,  1875,  (Exhibit 
No.  6),  in  which  letter  Exhibits  Nos.  1,  2  and  3  (the  letters  of 
1873)  are  referred  to  as  evidencing  the  contract  existing  be- 
tween the  parties,  and  the  contract  which  it  was  proposed  to 
reduce  to  the  form  of  a  signed  instrument. 

"Exhibit  Xo.  7  is  a  letter  from  Greneral  Roller  to  Mi^s  Hol- 
lingsworth,  dated  July  7,  1875,  in  which  he  says:  ^I  enclose 
our  agreement  prepared  in  accordance  with  your  request.  I  en- 
close duplicate  copies.  Retain  one  and  enclose  the  other  to 
me.  Please  have  Mr.  McMurtrie  to  examine  it  in  connection 
with  our  letters  of  January  24,  1873,  and  February  1,  1873, 
respectively.'  Here  the  letters  of  1873  are  again  invoked  as  the 
evidence  of  the  contract  existing  between  the  parties,  and  to 
verify  the  correctness  of  the  written  instrument  enclosed  to  be 
signed.     The  amended  and  supplemental  bill  alleged  that  the 
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written  instninient  was  signed,  and  that  that  is  the  contract 
on  which  this  suit  is  brought. 

"Is  this  contract  free  of  the  illegality  of  the  original  under- 
taking? If  it  is  ambiguous  in  respect  to  the  matter  of  cost& 
and  expenses,  it  is  to  be  construed  in  the  light  shed  upon  it  by 
Exhibits  1,  2  and  3,  and  the  correspondence  attending  its  prepa- 
ration and  execution,  and  these,  I  think,  leave  no  room  for  doubt 
about  the  question.  It  is  to  be  remembered  also  that  the  em- 
ployment of  the  complainant,  as  evidenced  by  the  letters,  took 
place  about  February  1,  1873,  while  Exhibit  4  is  dated  July  10, 
1875 ;  so  that  nearly  two  and  a  half  years  had  elapsed  between 
the  commencement  of  his  connection  with  Miss  HoUingsworth 
as  her  counsel  and  the  execution  of  Exhibit  4,  and  in  this  inter- 
val of  time  much  had  been  done  in  the  performance  of  his 
undertaking  to  recover  the  land. 

"Exhibit  4  recites  that  of  the  52,000  acres  of  land  there  had 
already  been  recovered  the  Loose  tract  of  13,800  acres,  the 
Davis  tract  of  2,700  acres,  and  the  Gray  J.  Peyton  tract  of 
10,075  acres,  aggregating  in  all   26,575  acres. 

"With  respect  to  costs  and  expenses,  Exhibit  4  contains  the 
following  provisions:  'Emily  HoUingsworth  agrees  to  pay 
*  *  *  all  expenses  which  may  be  incurred  in  the  expected 
litigation  outside  of  Virginia,  all  expenses  in  Virginia  of  the 
litigation  that  may  be  necessary,  and  expenses  of  any  sale  that 
may  be  made,  are  to  be  paid  out  of  the  proceeds  of  the  lands 
recovered.  Emily  HoUingsworth  is  to  be  at  no  time  required  to 
pay  any  money  for  anything  connected  with  the  litigation  in 
Virginia.  If  these  expenses  are  paid  by  John  E.  RoUer,  he  is 
to  be  reimbursed  out  of  the  proceeds  of  the  land  recovered.'  The 
contract  in  terms  covers  the  whole  52,000  acres  of  land,  applying 
to  those  portions  which  had  at  that  time  already  been  recovered 
as  well  as  to  those  portions  yet  in  controversy;  and  I  am  dis- 
posed to  agree  with  counsel  for  complainant  that  the  lands 
already  recovered  furnished  the  means,  under  the  terms  of  the 
contract,  to  the  extent  of  their  value,  for  the  payment  of  costs 
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•attending  the  unfinished  litigation,  as  well  as  the  costs  of  that 
which  was  ended.  Yet,  if  this  is  so,  it  is  in  exact  conformity 
with  the  original  contract  evidenced  by  the  letters  of  1873,  by 
which  it  was  agreed  that  General  Roller  should  have  one-fifth 
of  the  net  proceeds  of  the  land,  meaning  by  net  proceeds,  as 
stated,  ^proceeds  after  deducting  expenses  of  suit  and  sale.' 

*'Under  the  circumstances  recited,  I  am  unable  to  perceive 
how  the  signed  writing  of  July  10,  1875,  can  be  considered  a 
new  contract,  purged  of  the  illegality  that  inhered  in  the  old. 
It  was  obviously  intended  as  a  reduction  to  formal  writing  of 
the  agreement  evidenced  by  the  letters,  and  it  conforms  to  and 
ratifies  that  agreement.  Under  the  original  agreement,  the 
complainant  was  to  be  reimbursed  his  outlay  for  costs  and  ex- 
penses, in  the  event  of  success,  out  of  the  lands  recovered,  and 
the  paper  of  July  10,  1875,  recognizes  this  fact  and  applies  it 
to  the  existing  situation.  There  are  other  considerations  af- 
fecting the  paper  of  July  10,  1875,  which  bring  about  the  same 
result.  If  it  were  the  only  evidence  of  the  contract  between  the 
parties,  the  first  and  last,  would  it  not  be  oi)en  to  the  same  ob- 
jection of  illegality?  In  it  General  Roller  distinctly  under- 
takes to  institute  and  carry  on  litigation  to  recover  the  52,000 
acres  of  land,  and  in  it  he  and  his  client  distinctly  stipulato 
that  the  latter  ^is  to  be  at  no  time  required  to  pay  any  money 
for  anything  connected  with  the  litigation  in  Virginia.  If 
these  expenses  are  paid  by  John  E.  Roller,  he  is  to  be  re- 
imbursed out  of  the  proceeds  of  the  land  recovered.'  Here  the 
<'lient  is  distinctly  indemnified  again&t  costs  by  the  counsel,  and 
«uch  a  contract  is  no  less  champertous  than  one  in  which  it  is 
affirmatively  provided  that  counsel  shall  stand  the  costs.  6  Cyc. 
p.  858  et  seq.;  5  Am.  &  Eng.  Enc.  Law  (2nd  ed.)  829. 

"It  is  urged  by  counsel  against  this  construction,  that  the 
contract  made  the  land  recoverable  liable  for  costs  and  charges, 
and  that  enough  has  already  been  recovered  at  that  time  (July 
10,  1875)  to  answer  this  purpose.  But  the  client  was  none  the 
less  indemnified   against  liability,   and  the  land  might  prove 
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inadequate  for  the  purpose.  This  was  sufficiently  within  the 
range  of  possibility  to  make  the  matter  of  the  client's  exemption 
the  subject  of  an  express  stipulation.  It  appears  that  the  land 
was  wild  mountain  land,  having  only  a  speculative  value,  while 
the  suits  to  be  brought  were  of  a  kind  attended  with  hea\y 
-expense.  Moreover,  if  this  contract  is  to  be  construed  as  having 
relation  in  date  to  the  commencement  of  complainant's  connec- 
tion with  Miss  HoUingsworth  as  her  counsel  (as  argued  in  his 
behalf),  then  at  that  time  no  land  had  been  recovered,  and  the 
whole  undertaking  was  at  complainant's  risk  as  to  cost  by  the 
-clause  exemptiiig  Miss  IIollingswQrth  from  liability. 

"Viewing  Exhibit  No.  4  again,  from  the  standix)int  of  its 
own  date  (July  10,  1875),  it  binds  Miss  HoUingsworth  to  com- 
pensate General  Roller  with  one-fifth  of  the  lands,  of  all  the 
52,000  acres  recovered  or  to  be  recovered.  For  what?  Cer- 
tainly not  only  for  the  services  to  be  rendered  in  the  future  in 
-connection  with  the  unsettled  controversies  affecting  those  por- 
tions of  the  land  then  not  yet  recovered — aggregating  about 
25,000  acres — but  manifestly  in  consideration  of  his  services 
rendered  and  risks  assumed  under  the  contract  of  18713,  and  in 
^nd  about  the  recovery  of  the  2C,575  acres  which,  on  July  10, 
1875,  had  already  been  recovered,  and  his  services  rendered  and 
risks  assumed  under  the  provisions  of  the  same  contract  in  and 
^bout  the  proceedings  looking  to  the  recovery  of  those  portions 
of  the  land  which  had  not  yet  been  recovered  in  1875,  as  well 
^s  the  services  still  to  be  rendered  when  Exhibit  4  was  signed. 

*^\  bond  given  for  a  fee  due  under  a  champertous  contract  is 
void,  and  so  likewise  is  any  other  contract  for  such  a  considera- 
tion. Neither  is  the  contract  of  July  10,  1875,  severable  so 
as  to  distinguish  the  valid  from  the  illegal  parts,  even  if  it 
Tvere  held  to  be  an  independent  contract  without  vice  of  its  own, 
€0  far  as  future  transactions  were  concerned.  It  would  be  im- 
possible to  determine  to  what  extent  the  services  rendered  and 
the  risks  assumed  by  the  complainant  under  the  contract  of 
1873  operated  as  the  consideration  for  the  promise  to  pay  him 
Vol.  evil— -68 
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one-fifth  of  the  lands  yet  unrecovered  in  1875.  The  contract  of 
1875  is  an  entire  thing,  and  the  illegality  of  the  original  con- 
tract is  inseparably  a  part  of  it.  Trist  v.  Child,  21  Wall.  441^ 
22  L.  Ed.  623. 

"As  a  further  argument  against  the  demurrer,  it  is  insisted 
by  counsel  for  complainant  that  the  demurrant,  Mrs.  Murray,, 
is  a  stranger  to  the  contract,  and  that  a  stranger  to  an  illegal 
contract  cannot  set  up  the  illegality  as  a  defense. 

"The  abstract  proposition  of  law,  as  stated,  is  doubtless  cor- 
rect, but  I  do  not  think  the  authorities  sustain  the  application 
of  the  principle  to  the  situation  of  this  case.  The  rule  applies 
when  the  illegality  does  not  appear  on  plaintiff's  own  showings 
but  is  brought  into  the  case  in  an  affirmative  way  by  the  de- 
fendant as  matter  of  defence,  as  by  plea  or  answer,  or  where 
the  illegal  contract  is  collateral  to  the  matter  in  suit.  When 
the  illegal  contract  is  the  substance  of  his  suit,  and  the  illegality 
appears  by  the  plaintiff's  pleadings,  and  a  demurrer  is  inter- 
posed, or  the  question  is  otherwise  brought  to  the  attention  of 
the  x?ourt,  the  law  is,  I  think,  that  the  ill^ality  thus  appearing 
will  defeat  the  suit. 

"The  case  of  Johnson  v.  Van  Wyck,  4  App.  D.  C.  294,  41 
L.  R.  A.  520,  decided  by  the  District  of  Columbia  Court  of  Ap- 
peals, is  a  learned  and  instructive  authority  on  this  question,, 
and  on  pages  528  and  529  a,  number  of  eminent  judges  are 
quoted  at  length  in  support  of  the  decision.  The  case  of  Peck  v. 
Heurich,  167  TJ.  S.  624,  42  L.  Ed.  302,  17  Sup.  Ct.  927,  also 
illustrates  the  rule ;  and  this  result  would  seem  to  follow  neces- 
sarily from  the  general  principles  of  equity  relative  to  illegal 
contracts.    2  Pom.  Eq.  Jur.  (3rd  ed.)  sees.  936-939. 

"If  Miss  Hollingsworth  had  conveyed  the  land  to  Mrs.  Mur- 
ray in  consideration,  or  on  condition,  that  she  should  pay  to 
General  Holler  one-fifth  of  the  proceeds  realized  on  a  sale  of  it, 
or  that  the  grantee  should  hold  a  one-fifth  interest  as  trustee  for 
General  Roller's  use,  Mrs.  Murray  could  not  have  pleaded  to  a 
suit  by  General  Roller  to  enforce  the  provisions  of  this  deed 
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for  his  benefit,  that  the  benefit  accruing  to  him  under  the  deed 
was  the  result  of  a  former  champertous  contract  between  Gen- 
eral Roller  and  his  grantor.  In  that  case,  he  would  rely  upon 
the  deed  and  the  contract  evidenced  by  it,  and  the  consideration 
which  moved  Miss  HoUingsworth  to  make  these  provisions 
wodd  not  appear,  and  Mrs.  Murray  would  not  be  allowed  to 
bring  it  in  as  an  affirmative  defense  for  the  purpose  of  relieving 
herself  from  the  obligation  of  a  legal  contract  between  herself 
and  her  grantor. 

**I  do  not  regard  Mrs.  Murray,  however,  as  a  stranger.  On 
the  contrary,  she  is  a  privy  in  estate  to  Miss  Ilollingsworth,  her 
grantor,  and  a  privy  also  to  the  contract  with  General  Roller. 
The  bills  allege  (original  and  amended)  that  Miss  HoUings- 
worth made  a  deed  of  gift  of  the  land  to  Mrs.  Murray,  the 
latter  'agreeing  to  carry  out  the  contract'  between  complainant 
and  Miss  Ilollingsworth.  In  Exhibit  'So.  52  with  the  supple- 
mental bill,  being  a  letter  of  November  18,  1892,  to  General 
lioUer,  Mrs.  Murray  says,  that  when  Miss  HoUingsworth  deeded 
the  land  to  her,  it  was  with  the  distinct  understanding  that  the 
contract  with  General  Roller  was  to  be  ^as  binding  upon  me' 
(3Irs.  Murray)  *as  it  had  been  upon  her,'  (Miss  Ilollings- 
worth), and  continues:  *I  would  suggest  that  you  prepare  a 
simple  statement,  showing  that  we  stand  in  Miss  HoUings- 
worth's  place  as  regards  the  former  contract,  and  we  will  submit 
such  paper  to  Mr.  McMurtrie  for  approval,  and  if  he  thinks  it 
the*  thing  for  both  sides,  we  will  then  sign  it;'  and  in  General 
Roller's  reply  of  December  19,  1892,  to  Mrs.  Murray  (Exhibit 
Xo.  53)  he  says:  'You  say  that  you  have  heretofore  given  me 
assurance  that  you  had  received  the  deed  with  the  distinct 
understanding  that  my  contract  with  Miss  Emily  should  be  as 
binding  upon  you  as  upon  her.  You  are  simply  mistaken — • 
such  assurance  would  have  been  acceptable  to  me  and  would 
have  satisfied  me  for  a  reasonable  time,  and  perhaps  until  now, 
but  what  seemed  a  studied  refusal  on  your  part  to  acknowledge 
the  fact  in  a  formal  way,  was  far  from  satisfactory.     If  you 
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are  to  take  the  shoes  (as  we  lawyers  say)  of  Miss  Emily  Hol- 
lingsworth,  all  right.'  It  furthermore  appears,  that  at  the  time 
of  the  conveyance  to  Mrs.  Murray  the  litigation  involved  in  the 
recovery  of  the  land  had  not  ended.  The  bill  says  this  con- 
veyance was  made  on  or  about  April  1,  1889.  In  the  letter  of 
General  KoUer  of  December  19,  1892,  (Ex.  53),  after  express- 
ing his  satisfaction  for  the  present  with  Mrs.  Murray's  assur- 
ance as  to  his  contract  being  as  binding  upon  her  as  it  was  upon 
Miss  Hollingsworth,  he  says:  *I  shall  at  once  push  the  XelsoL 
case  to  trial,  and  when  that  is  ended,  shall  demand  a  formal 
deed;'  that  is,  the  deed  for  the  one-fifth  interest  he  had  re- 
peatedly asked  for.  And  in  Mrs.  Murray's  letter  to  General 
Keller  of  JS^ovember  18,  1892,  (Ex.  52),  she  speaks  of  General 
Holler  as  her  counsel,  and  makes  inquiry  about  the  Xekon 
case.  It  would  seem,  therefore,  that  Mrs.  Murray  is  not  onlj 
a  privy  in  estate  to  Miss  Hollingsworth,  with  the  right  to  makt 
any  defense  to  General  Roller's  demand  that  Miss  HoUingi^- 
worth  could  have  made  {Green  v.  Kemp,  13  Mass.  515,  7  Aiu- 
Dee.  169,  and  notes),  but  that  she  expressly  took  over  the  c«^l- 
tract  to  be  bound  as  Miss  Hollingsworth  was,  taking  Miss  Hoi- 
lingsworth's  shoes  in  the  contract  with  General  Roller's  ctm- 
sent,  and  became  his  client,  under  the  terms  of  the  contract,  be- 
fore the  litigation  was  ended. 

'^It  is  also  urged  on  behalf  of  complainant,  that,  even  if  be 
cannot  recover  on  the  contracts  alleged  in  his  pleadings,  he  i? 
entitled  to  recover  reasonable  compensation  for  his  services  or. 
a  quantum  meruit, 

"There  are  authorities  both  for  and  against  this  proposition. 
but  the  question  is  not  one  to  be  decided  in  this  case.  Any 
claim  upon  a  quantum  meruit  is  a  legal  demand,  to  be  asserted 
at  law.  The  doctrine  that  when  a  court  of  equity  once  acquires  ; 
jurisdiction  of  a  cause,  it  will  do  full  justice  between  the  pt^  \ 
ties,  though,  in  doing  so,  it  has  to  administer  and  decide  rights 
properly  pertaining  to  the  common  law  jurisdiction,  does  not 
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apply  to  the  case  of  a  bill  which  goes  out  of  court  on  a  demurrer 
for  want  of  equity. 

'*It  is  incidentally  mentioned  as  a  matter  of  evidence  in  the 
amended  and  supplemental  bill,  and  alluded  to  in  the  briefs  for 
complainant,  that  General  Roller  obtained  a  deed  of  convey- 
ance from  Miss  Ilollingeworth  for  a  one-fifth  interest  in  a  cer- 
tain tract  of  10,075  acres  lying  in  West  Virginia,  part  of  the 
^2,000  acres;  and  that  this  deed  was  returned  to  Miss  Hol- 
liugsworth  for  certain  purposes  and  never  returned  to  him. 

*'I  do  not  understand  that  this  circumstance  is  brought  for- 
ward as  an  independent  ground  of  relief  as  to  the  one-fifth  in- 
terest in  the  particular  land  concerned.  The  pleadings  are  not 
framed  with  a  view  to  relief  on  that  account,  and  this  court 
would  be  wanting  in  territorial  jurisdiction. 

"The  court  is  of  opinion  to  sustain  the  demurrer  and  dismiss 
the  bills,  and  •  that  the  injunction  heretofore  awarded  on  the 
prayer  of  the  amended  and  supplemental  bill  be  dissolved." 

When  the  opinion  of  the  circuit  court  was  rendered  upon  the 
demurrer  to  the  amended  and  supplemental  bill,  appellant  of- 
fered another  amended  and  supplemental  bill,  which  offer 
resulted  in  a  re-argument  of  the  cause,  upon  which  the  circuit 
court  filed  a  second  opinion,  as  follows : 

"On  the  re-argument  of  this  case,  two  grounds,  not  before 
adranced,  were  urged  by  the  complainant  to  induce  the  court  to 
change  its  decision.  The  first  was,  that  the  act  of  December  8, 
1792,  (1  Rev.  Code,  1819,  p.  588),  defining  the  offense  of 
champerty  and  prescribing  its  punishment,  was  Repealed  by  its 
omission  from  the  revisal  of  1849;  and  that  the  effect  of  this 
n-peal  by  implication  was  not  only  to  repeal  the  statute,  but  to 
repeal  the  common  law,  of  which  the  statute  is  claimed  to  have 
br-en  declaratory  only;  and,  therefore,  that  there  is  no  law 
airainst  champerty  in  Virginia  to-day.  The  opinion  of  Judae 
Tucker  in  Gdllego  v.  Attorney  Genrral,  3  Leigh,  476,  24  Am. 
Dec.  650,  is  cited  in  support  of  this  proposition. 
^Tn  that  case  Judge  Tucker  said  that,  if  there  was  any  com- 
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mon  law  doctrine  giving  validity  to  indefinite  charities,  it  was 
completely  covered  by  the  provisions  of  43  Eliz. ;  and  that, 
therefore,  although  it  should  be  admitted  that  certain  indefinite 
charities  were  recognized  at  common  law,  yet  as  the  statute 
also  comprehended  them  and  was  itself  repealed,  the  common 
law  was  repealed  eodem  flatu  with  the  statute.  None  of  the 
other  judges  touched  upon  this  question,  and  it  would  seem 
from  an  examination  of  the  whole  case,  that  the  decision  of  the 
court  rested  upon  the  proposition  that  the  gift  in  question  was 
void  at  common  law,  and  not  by  reason  of  the  repeal  of  the 
common  law.  Certainly,  this  has  been  the  view  taken  of  that 
decision  by  both  courts  and  law-writers. 

"In  2  Minor's  Insts.  (3rd  ed.)  p.  1056,  it  is  said:  *In  Eng- 
land very  much  more  indulgence  is  manifested  to  indefinite 
charities  than  to  other  indefinite  gifts  and  devises;  and  this 
diversity  was  long  attributed  not  to  the  common  law,  of  which 
some  thought  the  statute  of  43  Eliz.  c.  4,  merely  declaratorv. 
but  to  the  terms  of  that  statute,  which  most  supposed  to  have 
introduced  a  new  doctrine.  It  was  under  this  latter  view  of  the 
law  that  the  earlier  Virginia  cases  (mentioning  Ocllego  v. 
AUorneij  General,  supra,  and  also  Baptist  Association  v.  Hart, 
4  Wheat.  1,  4  L.  Ed.  499),  were  adjudicated.  But,  upon  an 
investigation  of  the  ancient  records  in  the  Tower  of  London,  it 
was  discovered  that  in  very  many  cases  prior  to  the  statute  of 
43  Eliz.  c.  4,  a  similar  discrimination  in  favor  of  charities  had 
prevailed  in  equity,  and  that  43  Eliz.  was  little  more  than 
affirmatory  of  the  common  law.  Virginia,  nottvithstanding  ttii 
development  of  the  mistake  upon  which  her  earlier  cases  hsi 
proceeded,  yet  did  not  think  fit  to  recede  from  the  doctrine  those 
cases  had  established.' 

"This  same  view,  as  to  the  ground  upon  which  the  decision  in 
Gallego  v.  Attorney  General,  supra,  rested,  was  taken  by  the   i 
court  of  appeals  in  the  case  of  Fifield  v.  Van  Wych,  94  Va.  570,   ; 
27  S.  E.  446,  64  Am.  St.  Rep.  745 ;  in  the  Churchman  case,  SO 
Va.  718;  and  in  the  Guthrie  case,  86  Va.  125,  10  S.  E  31S. 
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6  L  R  A.  321,  and  also  by  the  Supreme  Court  of  the  United 
States,  in  Vidal  v.  Girard,  2  IIow.  127,  11  L.  Ed.  205,  and  in^ 
Ilussell  v.  Allen,  107  U.  S.  163,  27  L.  Ed.  397,  2  Sup.  Ct.  327. 
'•From  all  these  authorities,  and  others  that  might  be  cited, 
the  opinion  is  manifest  that,  but  for  the  error  which  the  Su- 
preme Court  of  the  United  States  fell  into  in  the  case  of  Baptist 
Asso'n  V.  Hart,  supra,  and  which  the  court  of  appeals  of  Vir- 
ginia fell  into  in  Gallego  v.  Attorney  General,  supra,  as  to 
what  was  the  common  law,  the  decision  of  the  latter  case  would 
have  been  different.  In  none  of  them  is  it  conceded  or  con- 
sidered that  the  repeal  of  43  Eliz.  would  have  operated  a  repeal 
of  the  common  law  with  respect  to  indefinite  charities. 

'*It  may  be  true  that  the  express  repeal  of  a  statute  which  is 
declaratory  of  the  common  law — which  reduces  the  whole  of 
the  conunon  law  on  a  given  subject  to  statutory  form — would 
operate  a  repeal  of  the  common  law,  but  it  would  seem  to  be 
contrary  to  sound  reason  and  to  the  usual  rule  of  interpretation 
to  allow  that  effect  to  an  implied  repeal  of  a  statute  arising  out 
of  the  omission  to  embody  the  statute  in  a  revision,  and  es- 
pecially when  the  statute  thus  repealed  was  declaratory  of  the 
common  law  only  in  a  partial  sense.  The  act  of  1702  relative 
to  champerty  is  a  penal  statute.  It  defines  a  criminal  offense 
and  prescribes  the  punishment  for  it.  In  the  sense  that  the 
offense  it  defines  was  champerty  at  common  law  and  an  offense 
at  common  law,  the  statute  is  declaratory  of  the  common  law; 
but  it  is  not  declaratory  of  the  common  law  in  the  sense  that 
it  is  a  statutory  expression  of  all  the  common  law  on  the  sub- 
ject, for  it  modifies  the  common  law^  and  deals  with  only  a 
branch  of  the  subject.  The  statute  is  restrictive  in  its  defini- 
tion, narrowing  the  common  law,  for  the  sale  of  pretended  titles, 
the  buying  of  choses  in  action,  and  many  other  forms  of  inter- 
ference not  included  in  the  statute  were  champertous  at  com- 
mon law,  though  they  may  not  have  amounted  to  a  criminal 
offense.  The  statute  was  strictly  a  penal  one,  defining  a  crimi- 
nal offense,  and  fixing  its  punishment.     Even  if  it  be  true  that, 
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by  reason  of  the  implied  repeal  of  this  statute,  champerty  is  no 
longer  a  criminal  offense  in  Virginia,  which  may  fairly  be  re- 
garded as  doubtful,  it  would  be  an  unwarranted  extension  of 
the  doctrine  of  implied  repeal  to  allow  to  the  implied  repeal  of 
a  criminal  statute  the  effect  of  abrogating  an  important  doctrine 
of  the  law  of  contracts  as  it  existed  at  common  law,  exists  now^ 
in  nearly  all  the  states  of  the  Union,  and  has  been  supposed  and 
held  to  exist  in  Virginia  by  the  courts,  the  general  assembly  and 
the  bar  of  the  state. 

**In  the  case  of  Nickles  v.  Kane,  82  Va.  312,  the  Supreme 
Court  of  Appeals  of  this  state  has  distinctly  declared  that^ 
whether  the  statute  of  1792  be  regarded  as  declaratory  of  the 
common  law  or  as  repealing  the  common  law,  the  common  law 
as  to  champerty  with  respect  to  the  validity  of  contracts,  is  the 
law  of  Virginia  to-day ;  and  this  1  conceive  to  be  both  a  true  and 
a  binding  declaration  of  the  law. 

"The  other  proposition  urged  on  the  rehearing  was  that  the 
contract  in  question  is  a  Pennsylvania  contract,  to  be  governed 
as  to  its  validity  by  the  law  of  that  state,  and  that  the  law  of 
another  state  is  a  fact  to  be  proven  like  other  facts,  and  cannot 
be  known  to  the  court  on  a  demurrer. 

**I  cannot  agree  that  the  contract  is  to  be  governed  by  the  law 
of  Pennsylvania.  The  champertous  suits  were  to  be  brought  in 
Virginia,  and  the  law  of  this  state  governs  the  validity  of  the 
contract.    Minor  on  Conf.  Laws,  p.  404. 

'*The  case  of  Blachvell  v.  Webster,  29  Fed.  Eep.  614,  cited 
by  counsel  for  complainant,  on  examination  is  found  to  have 
turned  on  the  particular  form  of  the  Maine  statute,  and  is  easily 
distinguishable  without  conflict  with  the  rule  as  stated  by  Mr. 
Minor.  Indeed,  Mr.  Minor  refers  to  the  case  and  approves  it. 
The  contract  in  question  in  the  case  at  bar  is,  moreover,  a  con- 
tract relating  to  real  estate,  and  it  is  well  settled  that  such 
contracts  are  governed  by  the  lex  loci  rei  sitae,  3  Minor's 
Tnsts.,  144. 
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''With  respect  to  the  amendments  tendered  by  complainant, 
the  court  is  of  opinion  to  reject  them.  The  bill  has  been 
amended  twice  already,  and  after  these  amendments,  and  after 
a  thorough  argument  of  the  case  on  its  merits,  the  court  an- 
nounced its  decision.  A  due  regard  to  the  orderly  procedure  of 
the  court  and  the  rights  of  the  opposing  party  require  that 
some  limit  be  set  to  the  privilege  of  amendment.  The  amend- 
ments now  presented  are  offered  without  explanation  or  excuse, 
and  in  the  main  are  unsubstantial,  and  would  not  change  the 
opinion  of  the  court  on  the  merits  of  the  case. 

^'Paragraph  2fo.  1  sets  out  that  before  the  original  contract 
between  complainant  and  Miss  HoUingsworth  was  made,  it  was 
understood  and  agreed  that  a  compromise  could  be  and  was  to 
be  affected  with  the  adverse  claimants  of  13,800  acres  of  the 
land  in  dispute,  and  that  these  adverse  claimants  had  been  ad- 
vised by  their  counsel  that  their  title  was  worthless,  and  that 
the  agent  of  Miss  HoUingsworth  was  so  advised  by  complainant ; 
and,  further,  that  such  a  compromise  would  have  furnished 
sufficient  property  belonging  to  Miss  HoUingsworth  to  provide 
for  the  payment  of  costs.  This  was  prior  to  the  contract  be- 
tTN'een  General  Roller  and  Miss  HoUingsworth,  and  not  a  part 
of  that  contract.  Whatever  may  have  been  the  expectation  as 
to  the  ease  with  which  these  adverse  claimants  might  be  induced 
to  abandon  their  claims,  they  had  not  in  fact  been  settled  at  the 
time  the  complainant's  contract  of  employment  was  entered  into, 
and  that  contract  dealt  with  all  the  52,000  acres  in  dispute,  and 
looked  to  its  recovery,  and  stipulated  for  the  payment  of  costb 
by  the  counsel.  The  bill  and  the  first  amended  bill  allege  that 
the  complainant,  acting  under  and  in  pursuance  of.  his  contract 
aforesaid,  and  for  the  compensation  then  stipulated,  proceeded 
to  and  did,  by  actions  and  otherwise,  recover  the  whole  of  the 
52,000  acres  of  land  which  was  the  subject  of  the  contract,  and 
this,  indeed,  is  the  basis  of  the  present  suit. 

"Paragraph  4  of  the  amendments  alleges  that  Miss  HoUings- 
VoL.  evil — 69. 
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worth  conveyed  to  Mrs.  Murray  upon  the  consideration  and  con- 
dition that  the  gi'antee  should  pay  to  General  Roller  one-fifth 
of  the  proceeds  to  be  realized  on  a  sale  of  the  property.  I  take 
this  to  be  but  a  variation  of  the  phraseology  of  the  former  plead- 
ings, the  facts  being  set  out  in  the  former  bills,  while  in  this 
amendment  they  are  pleaded  according  to  their  legal  eff(K*t  as 
conceived  by  counsel.  This  view  is  fully  verified  by  the  brief 
filed  by  complainant  himself,  and  by  his  oral  argument,  and  by 
the  brief  of  his  counsel  also ;  in  all  of  which  it  was  insisted  that 
Mrs.  Murray,  in  consideration  of  the  conveyance  to  her,  under- 
took to  carry  out  the  contract' of  Miss  Hollingsworth  with  Gen- 
eral Roller,  and  that  the  only  contract  that  she  had  knowledge 
of  was  the  contract  of  1875,  and  that  the  contract  of  1875  was, 
therefore,  the  one  as  to  which  she  undertook  to  stand  in  Miss 
llollingsworth's  place  and  to  carry  out.  The  views  of  the  court 
on  this  question  are  fully  set  out  in  its  former  opinion,  and  it 
sees  no  reason  to  change  them.  The  other  amendments  offered 
are  niere  amplifications  of  the  former  pleadings  and  would  not 
affect  the  result. 

*'The  conveyance  at  one  time  by  Miss  Hollingsworth  to  Gen- 
eral Roller  of  a  one-fifth  interest  in  a  certain  portion  of  the 
lands  lying  in  West  Virginia,  the  deed  for  which  was  after- 
wards returned  to  her,  is  urged  as  a  reason  why  the  court  should 
retain  jurisdiction  and  grant  relief  as  to  that  portion  of  the 
land ;  but  this  is  a  suit  to  enforce  the  sale  of  the  land  under  the 
Wheelock  deed  of  trust,  and  this  court  cannot  decree  the  sale  of 
land  lying  in  West  Virginia,  even  if  such  relief  would  be  proper 
imder  the  other  facts  of  the  case. 

"The  case  of  Broivn  v.  Bignn.  21  Ore.  2 GO,  28  Pac.  11,  28 
Am.  St.  Rep.  752,  14  L.  R.  A.  745,  quoted  in  Johnson  v.  Van 
WycJc,  supra,  has  been  much  relied  on  by  counsel  for  com- 
plainant in  the  argument  of  what  constitutes  a  champertous 
contract,  but  T  do  not  think  it  sustains  their  position.  In  that 
oase  Eigne  was  engaged  in  a  necessary  and  meritorious  suit,  al- 
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ready  begun,  and  found  himself,  pending  the  suit,  without 
means  to  prosecute  it  further,  and  thereafter  he  entered  into 
a  contract  with  Brown  by  which  the  latter  furnished  the  funds 
to  carry  on  the  suit  already  begun  to  a  termination  for  a  share 
of  the  proceeds.  The  court  upheld  the  contract  under  the  cir- 
cumstances of  the  case,  but  said :  ^When  such  contracts  are  made 
for  the  purpose  of  *  ■^"  *  inducing  suits  to  be  begun  which 
otherwise  would  not  be  commenced  *  *  *  they  come  within 
the  principles  and  analogy  of  that  doctrine,  and  should  not  be 
enforced.'  41  L.  R.  A.  526. 

"A  decree  can  be  drawn  denying  leave  to  file  the  amendments 
oftered,  sustaining  the  demurrer  of  Mrs.  Murray,  and  also  that 
filed  by  the  Pocahontas  Co.  and  the  Chesapeake  Western  Co., 
which  was  filed  after  the  former  opinion  of  the  court  was  an- 
noimced  (sustaining  the  latter  demurrer  pro  forma),  and  dis- 
missing the  bills;  and  also  dissolving  the  injunction  formerly 
awarded." 

For  the  reasons  given  by  the  circuit  court,  we  are  of  opinion 
that  its  decree  should  be  affirmed. 

Affirmed. 
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RlcbmoMd. 

Smitic  v.  Lurty 

AND 

LuRTY  V.  Smith. 

November  21,  1907. 
Absent,  Cardwell,  J. 

1.  Abministbation — Right  of  Widow  to  Qualify — Refusal — Designation  of 

Another — Code,  Sec.  2639. — A  widow,  though  otherwise  entitled  to 
the  preferable  right  to  qualify  as  administratrix  with  the  will  an- 
nexed of  her  husband,  is  properly  refused  the  right  to  qualify  where 
it  appears  that  she  is  hostile  to,  and  not  on  speaking  terms  with^ 
the  principal  devisee  and  legatee  under  the  will,  is  litigating  witU 
the  curator  of  her  husband's  estate,  and  is  asserting  title  to  prop- 
erty which  the  husband  attempted  to  dispose  of  by  his  will;  nor, 
having  been  refused  the  right  to  qualify,  ca'n  she  designate  the  per- 
son to  be  appointed.  Section  2639  of  the  Code  does  not  confer  this 
right  upon  her  under  such  circumstances. 

2.  Administration — Right,    to     Qualify — Distributees — Legatees — Code, 

Sections  2637  and  2639. — When  the  executor  of  a  will  refuses  to- 
qualify,  the  right  of  administration  is  conferred  upon  the  decedent's 
distributees  by  sections  2637  and  2639  of  the  Code,  and  they  are 
allowed  to  waive  it  in  favor  of  any  other  person  to  be  designated  by 
them;  and,  when  the  distributees  have  designated  such  a  person,  a 
legatee  and  devisee  who  is  not  a  distributee  has  no  right  to  qualify 
or  to  designate  who  shall.  The  word  "distributees,"  as  used  in  section 
2639,  meaiis  those  who  would  be  entitled  under  the  statute  of  dis- 
tribution to  the  personal  estate  of  the  decedent  if  he  had  died 
intestate,  and  does  not  embrace  legatees  and  devisees.  But  distribu- 
tees who  recognize  the  preferable  right  of  the*  widow  to  qualify,  if 
the  court  deems  her  a  proper  person,  do  not  thereby  waive  their 
right  to  qualify,  or  to  designate  who  shall,  in  the  event  the  court 
denies  the  application  of  the  widow  to  qualify. 
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Error  to  a  judgment  of  the  Circuit  Court  of  Kockingham 
county,  appointing  an  administrator  with  the  will  annexed  of 
Warren  S.  Lurty,  deceased. 

Affirmed. 

E.  B.  Crawford  and  D.  0.  Deckert,  for  Susie  Smith. 

A.  B.  Guigon  and  Conrad  &  Conrad,  for  Annie  S.  Lurty. 

Sipe  &  Harris,  for  next  of  kin  of  W.  S.  Lurty,  deceased. 

Buchanan^  J.,  delivered  the  opinion  of  the  court. 

Warren  S.  Lurty  died  leaving  a  paper  purporting  to  be  his 
last  will  and  testament,  by  which  he  disposed  of  a  part  of  his 
real  and  personal  estate.  Pending  litigation  as  to  whether  or 
not  that  paper  was  his  last  will,  a  curator  was  agreed  upon  by 
the  parties  in  interest  and  appointed  by  the  court.  The  result 
of  the  litigation  was  the  establishment  of  the  paper  as  the  de- 
cedent's last  will.  The  executor  named  therein  qualified,  but 
before  acting  was  permitted  to  resign.  Thereupon,  the  wido\% 
moved  the  court  to  grant  her  letters  of  administration  with  the 
will  annexed,  and  in  case  it  denied  that  motion  then  in  the 
alternative  that  letters  of  administration  be  granted  to  her 
nominee,  whom  she  was  readv  to  announce  to  the  court. 

That  motion  was  opposed  by  Susie  Smith,  a  devisee  and 
legatee  under  the  will,  who  moved  the  court  to  grant  administra- 
tion to  n.  W.  Bertram,  who  was  in  charge  of  the  estate  as  cura- 
tor. The  brothers  and  sister  of  the  testator  (he  having  died 
leaving  no  descendants),  without  opposing  the  claim  of  the 
widow  to  a  prior  or  preferred  right  to  have  administration 
granted  herself,  moved  the  court  to  grant  letters  of  administra- 
tion to  the  husband  of  the  testator's  sister,  in  case  the  applica- 
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tion  of  the  widow  for  grant  of  administration  to  herself  should 
be  denied. 

Upon  the  hearing  of  these  motions,  which  were  heard  to- 
gether, the  court  overruled  the  motions  of  the  widow  and  Susie 
Smith,  respectively,  sustained  the  motion  of  the  brothers  and 
sister  of  the  testator,  and  appointed  the  husband  of  the  latter 
administrator  with  the  will  annexed.  To  that  order  the  widow 
and  Miss  Smith  each  obtained  a  writ  of  error  and  supersedeas. 

By  section  2637  of  the  Code  of  1904  it  is  provided,  that  ''It 
there  be  no  executor  appointed  by  the  will,  or  if  all  the  execu- 
tors therein  named  refuse  the  executorship,  or  fail  when  re- 
quested to  give  such  bond,  .which  shall  amount  to  such  refusal,, 
the  said  court  or  clerk  may  grant  administration,  with  the  will 
annexed,  to  the  person  who  would  have  been  entitled  to  admin- 
istration if  there  had  been  no  will,  upon  his  taking  such  oath 
and  giving  such  bond." 

By  section  2639  it  is  provided,  that  where  a  person  dies 
intestate,  "administration  shall  be  granted  to  the  distributees 
who  apply  therefor,  preferring  first  the  husband  or  wife,  and 
then  such  of  the  others  entitled  to  distribution  as  the  court  or 
clerk  shall  see  fit.  But  any  of  the  said  distributees  may,  at  any 
time  waive  the  right  to  qualify  in  favor  of  any  other  person  to 
be  designated  by  them.  If  no  distributees  apply  for  adminis- 
tration within  thirty  days  from  the  death  of  the  intestate,  the 
court  or  clerk  may  grant  administration  to  one  or  more  of  the 
creditors,  or  to  any  other  person." 

Conceding  that  the  widow,  under  these  sections  of  the  code,, 
if  she  was  a  suitable  person,  had  the  preferable  right  to  qualify 
as  administrator  of  her  husband  with  the  will  annexed,  the 
court  did  not  err  in  refusing  to  allow  her  to  do  so  upon  the 
facts  disclosed  by  the  record.  She  was  very  hostile  to  and  not 
upon  speaking  terms  with  Miss  Smith,  the  principal  devisee 
and  legatee  under  the  will.  She  was  litigating  with  the  cura- 
tor, both  as  plaintiff  and  defendant,  and  was  asserting  title  to 
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property  which  her  husband  had  attempted  to  dispose  of  by  hi» 
will.  Under  these  circumstances,  the  circuit  court  properly  de- 
clined to  appoint  her  as  administratrix.  See  Bridgman  v. 
Bridgman,  30  W.  Va.  212,  3  S.  E.  580;  18  Cyc.  93,  and  cases- 
cited. 

Xeither  do  we  think  the  circuit  court  erred  in  refusing  to 
ap]x>int  as  administrator  the  person  she  proposed  to  name  in  the 
event  the  court  refused  to  appoint  her.  The  statute  provides 
that  any  distributee  may  waive  his  right  to  qualify  in  favor  o£ 
any  other  person  to  be  designated  by  such  distributee;  but  we  do 
not  understand  it  to  mean  that,  where  a  distributee  has  insisted 
upon  his  right  to  qualify  and  the  court  has  held,  upon  the  facts 
disclosed  in  the  proceeding,  that  he  has  no  such  right,  he  can 
then  designate  some  other  person  to  be  appointed  to  a  position 
which  he  himself  has  been  adjudged  not  entitled  to. 

Xeither  do  we  think  the  court  erred  in  refusing  to  sustain  the^ 
motion  of  Miss  Smith  to  appoint  Bertram,  the  curator,  as  ad- 
ministrator. Section  2637  of  the  code  provides  that,  where 
the  executor  refuses  the  executorship,  the  court  or  clerk  may 
grant  administration  with  the  will  annexed  to  the  person  who 
would  have  lx*en  entitled  to  administration  if  there  had  been 
no  will;  and  section  2G30  provides,  where  there  is  no  will,  thar 
administration  shall  be  granted  to  the  distributees,  and  that 
any  of  the  distributees  may  at  any  time  waive  their  right  to 
qualify  in  favor  of  any  other  person  to  be  designated  by  th(m. 
Miss  Smith,  while  a  devisee  and  legatee  under  the  will,  was  not 
a  distributee,  for  the  word  "distributees,''  as  used  in  the  sections 
quoted,  clearly  means  those  who  would  be  entitled  under  the 
statute  of  distribution  to  the  personal  estate  of  the  decedent  if 
he  had  died  intestate.  Xot  being  a  distributee,  she  had  no  pref- 
erable claim  to  be  appointed  administrator,  nor  preferable  right 
to  designate  another  to  be  so  appointed  under  the  statute. 

The  brothers  and  sister  of  the  decedent,  by  their  recognition 
of  the  prior  rijsrht  of  thc^  widow  to  qualify  if  the  court  thought 
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she  was  a  suitable  person  under  the  facts  of  the  case,  neither 
waived  their  own  right,  respectively,  to  qualify,  nor  their  right 
to  designate  another  person  in  the  event  the  court  declined  to 
grant  letters  of  administration  to  the  widow.  They  were  inter- 
ested in  the  decedent's  estate,  were  clearly  within  the  meaning 
of  the  statute,  and  the  court  did  not  err  in  granting  letters  of 
administration  to  the  person  designated  by  them,  under  the 
facts  of  the  case. 

Its  order  must  be  affirmed. 

AfprtP^d. 
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RicbnoiuL 

SouTUERN  Railway  Co.  v.  Smith. 

November  21,  1907. 
Absent,  Cardwell,  J. 

1.  Railboads — Fellow  Servants — Yard  Master  and  Engineer — Former 
Late. — ^A  yard  master  of  a  railroad  company,  wlio  had  no  power  to 
employ  or  discharge  servants,  but  who  directed  the  movements  of 
trains  on  the  yard,  the  shifting  and  changing  of  cars  and  the  making 
up  of  trains,  and  who  possessed  noiie  of  the  powers  of  a  vice-princi- 
pal, was  a  fellow  servant  of  an  engineer  running  an  engine  on  the 
yard  as  the  law  stood  prior  to  the  adoption  of  the  present  con- 
stitution. 

2^  Railboaos — Fellow  Servants — Yard  Master  and  Engineer — Present 
Law. — ^The  present  constitution  ha^  abolished  the  fellow-servant  doc- 
trine in  cases  like  that  stated  in  paragraph  1  above,  and  the  com- 
pany is  liable  for  an  injury  inflicted  on  a  yard  master  through  the 
negligence  of  the  engineer. 

3.  Railroads — Fellow    Servants — Constitutional    Provision — Yard    Master 

Riding  on  Switching  Engine — "Requiring." — If  the  presence  of  a  yard 
master  on  a  switching  engine  is  in  the  usual'  and  proper  discharge 
of  his  duties,  he  is  rightfully  there,  and  is  entitled  to  the  benefit  of 
the  protection  afforded  him  by  the  constitutional  pronsion  abolishing 
the  fellow-servant  doctrine  as  to  every  employee  engaged  in  any  ser- 
vice requiring  his  presence  on  a  train,  car  or  engine.  The  word 
"requiring"  will  not  be  given  such  a  restrictive  meaning  as  to  ex- 
clude employees  of  this  class. 

4.  Vebdicts — Excessive  Damages. — The  verdict  of  a  jury  will  not  be  s^et 

aside  as  excessive  unless  the  damages  are  so  excessive  as  to  warrant 
the  belief  that  the  jury  must  have  beeii  influenced  by  partiality  or 
prejudice,  or  have  been  misled  by  some  mistaken  view  of  the  merits  of 
the  case.  • 

Error  io  a  judgment  of  the  Circuit  Court  of  Amherst  county 
Vol.  cvii — 70. 
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in  an  action  of  trespass  on  the  case.     Judgment  for  the  plaiii- 
tiif.    Defendant  assigns  error. 

Affirmed. 
The  opinion  states  the  case. 

liorsley,  Kemp  &  Easley,  for  the  plaintiff  in  error. 

Lee  &  Howard,  for  the  defendant  in  error. 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

This  writ  of  error  brings  up  for  review  the  proceedings  in  an 
action,  brought  by  the  defendant  in  error,  to  recover  damages 
for  a  personal  injury  alleged  to  have  been  occasioned  him  by 
the  negligence  of  the  plaintiff  in  error.  There  was  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for  $15,000,  which  we 
are  asked  to  reverse  and  set  aside. 

The  essential  facts  established  by  the  record  are  that  the 
j)laintiff  was  in  the  employment  of  the  defendant  railroad  com- 
pany as  j^ard  foreman  and  station  agent  at  Monroe,  a  division 
terminal,  in  Amherst  coimty.  His  duties  required  him  to  su- 
perintend generally  the  operations  in  the  yard,  and  among  other 
things  to  go  from  jx)int  to  point  therein,  switching  cars,  making 
up  trains,  and  getting  them  in  and  out  of  the  yard.  In  the  dis- 
charge of  these  constantly  recurring  duties,  in  an  extensive 
yard,  it  was  customary  and  necessary  for  the  plaintiff  to  ride 
from  point  to  point  on  the  switching  engine.  He  had  been  en- 
gaged with  duties  of  this  character  on  the  evening  of  the  acci- 
dent, and  was  returning  from  the  performance  of  his  work  in 
the  direction  of  the  yard  office,  standing,  as  was  his  custom,  on 
the  step  of  the  engine,  holding  to  the  handholes  placed  there  for 
the  purpose  with  both  hands.  The  position  of  the  plaintiff  on 
the  step  of  the  engine  was  within  two  feet  of  the  engineman, 
who  was  then  and  there  directed  by  the  plaintiff  as  to  the  next 
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jHjiiit  to  take  the  engine,  and  further  told  to  slow  up  as  he 
parsed  the  office,  in  order  that  the  plaintiff  might  get  off  for  the 
jmrpose  of  discharging  certain  duties  there  that  demanded  his 
attciuion.  As  the  office  was  approached,  the  engineman,  with 
lull  knowledge  of  the  plaintitFs  position,  applied  the  steam  in 
.^tich  manner  as  to  cause  the  engine  to  suddenly  and  violently 
Iniige  forward,  in  an  unusual  and  dangerous  manner,  thereby 
throwing  the  plaintiff  to  the  ground  and  under  the  wheels  ol 
the  engine,  which  crushed  and  destroyed  his  arm. 

We  are  of  opinion  that  the  negligence  of  the  defendant  com- 
pany is  dearly  established,  and  that  the  evidence  is  quite  suffi- 
cient to  justify  the  conclusion  of  the  jury  that  the  plaintiff 
was  not  guilty  of  contributory  negligence. 

The  assignment  of  error  chiefly  relied  on  involves  the  relation 
existing  at  the  time  of  the  accident  between  the  plaintiff  and  the 
engineer.  The  theory  of  the  plaintiff,  which  was  adopted  by 
the  trial  court,  is  that,  at  the  time  of  the  commission  of  the 
negligent  act  complained  of,  he  was  a  fellow  servant  of  the  en- 
irineer  with  the  same  right  to  recover  of  the  defendant  that  he 
would  have  had  if  such  negligent  act  had  been  that  of  the  de- 
fendant company  itself  in  the  performance  of  a  non-assignable 
duty;  it  being  insisted  on  behalf  of  the  plaintiff  that  he  comes 
within  the  provisions  of  section  162  of  the  constitution,  whieii 
abolishes  the  doctrine  of  fellow  servant  as  to  certain  classes  of 
railroad  employees,  so  far  as  it  affects  the  liability  of  the  master 
for  injuries  to  his  servant  resulting  from  the  acts  or  omission 
of  any  other  servant  or  servants  of  the  common  master. 

The  contention  of  the  defendant  company  is,  that  the  presence 
<»f  the  plaintiff  on  the  engine  was  not  required  by  the  services 
in  which  he  was  engaged  when  injured,  and,  therefore,  that  the 
c<»mpany  is  not  liable,  although  the  injury  was  inflicted  by  the 
nf-gligence  of  the  engineer.  It  is  further  contended  on  behalf 
of  the  railway  company  that  the  plaintiff  was  not  a  fellow 
servant  of  the  engineer,  but  that,  as  yard  foreman  and  station 
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agent,  he  occupied  the  master's  position  as  to  the  engineer,  who 
was  an  inferior  servant ;  and  that  as  such  vice-principal,  claim- 
ing for  injury  from  his  subordinate's  act,  the  defense  of  assumed 
risk  is  not  intended  to  be  touched  by  section  162  of  the  con- 
stitution. 

Omitting  such  parts  of  section  162  of  the  constitution  as  do 
not  apply  to  this  case,  it  reads  as  follows:  "The  doctrine  of 
fellow  servant,  so  far  as  it  affects  the  liability  of  the  master  for 
injuries  to  his  servant,  resulting  from  the  acts  or  omissions  ot 
any  other  servant  or  servants  of  the  common  master,  is  *  *  * 
abolished  as  to  every  employee  engaged  *  *  *  in  any  ser- 
vice requiring  his  presence  upon  a  train,  car  or  engine;  and 
every  such  employee  shall  have  the  same  right  to  recover  for 
every  injury  suffered  by  him  from  the  acts  or  omissions  of  any 
other  employee  or  employees  of  the  common  master  that  a  ser- 
vant would  have  *  *  *  if  such  acts  or  omissions  were  those 
of  the  master  himself,  in  the  performance  of  a  non-assignable 
duty;  provided  the  injury  so  suffered  by  such  railroad  em- 
ployee result  from  the  negligence  of  *  *  *  a  co-employee 
engaged  in  another  department  of  labor  *  *  *  or  who  is  in 
charge  of  any  switch,  signal  point,  or  locomotive  engine." 

The  language  "every  employee  engaged  *  *  *  in  any 
service  requiring  his  presence  on  a  train,  car  or  engine,"  mani- 
festly means  every  one  who  may  be  there  in  the  line  of  duty. 
We  cannot  pick  out  the  single  word  "requiring"  and  attach  to  it 
the  restrictive  meaning  contended  for  by  the  railway  company. 
This  would  exclude  from  the  benefits  of  the  constitutional  pro- 
vision every  employee  except  those  actually  engaged  in  the 
operation  of  the  engine,  although  the  presence  there  of  some 
other  might  be  in  the  line  of  a  reasonable  and  proper  discharge 
of  his  duty.  If  his  presence  on  the  engine  is  in  the  usual  and 
proper  discharge  of  his  duty,  he  is  rightfully  there,  and  is  en- 
titled to  the  benefit  of  the  protection  afforded  him  by  the  con- 
stitution. 
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Looked  at  from  the  standpoint  of  a  demurrer  to  the  evidence, 
as  this  record  must  be,  the  undisputed  facts  are  that  the  duties 
of  the  yard  foreman  required  him  to  accompany  and  ride  upon 
the  yard  engine  from  one  point  to  another  in  the  yard;  that  it 
was  both  proper  and  customary  for  him  to  ride  on  the  engine, 
as  he  was  doing  at  the  time  of  the  accident;  that  his  position 
on  the  step  of  the  engine  was  not  only  a  reasonably  safe  place, 
but  that  it  was  the  place  at  which  it  was  usual,  customary  and 
proper  for  him  to  be.  There  is  no  denial  that  the  plaintiff  had 
so  interpreted  the  requirements  of  his  position  for  years,  and  it 
does  not  appear  that  the  railway  company  expected  such  duties 
to  be  discharged  in  any  other  way. 

As  to  the  contention  that  the  yard  foreman  and  the  engineer 
were  not  fellow  servants,  under  the  law  as  it  was  prior  to  the 
date  on  which  the  constitution  of  1902  became  effective,  it 
clearly  appears  that  the  yard  foreman  had  no  authority  or 
power  over  the  yard  engineer,  except  to  direct  him  when  and 
where  to  move  his  engine  in  shifting  and  transferring  cars  on 
the  yard.  He  possessed  none  of  the  power  of  a  vice-principal, 
such  as  the  right  of  selection,  employment  or  discharge  of  the 
engineer,  or  any  authority  over  him  in  the  operation  of  the  en- 
gine. He  could  only  direct  his  movements  on  the  yard  as  any 
other  foreman  or  boss  could  do.  If  the  engineer  disobeyed  or 
was  for  any  reason  unsatisfactory,  the  yard  master  could  only 
report  him  to  a  common  superintendent  for  his  action. 

All  serving  a  common  master,  working  under  the  same  con- 
trol, deriving  authority  and  compensation  from  the  same  source, 
and  engaged  in  the  same  general  business,  although  in  different 
grades  or  departments,  are  fellow  servants,  and  take  the  risk  of 
each  other's  negligence.  Donnelh/s  Admr.  v.  N.  &  W.  Ry,  Co,, 
88  Va.  853,  14  S.  E.  092. 

In  the  case  of  N,  &  IF.  By.  Co,  v.  Nvclcols,  91  Va.,  on  p.  207, 
21  S.  E.  347,  the  principle  is  succinctly  stated  as  follows:  'The 
liability  does  not  depend  upon  the  fact  that  the  servant  injured 
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may  be  in  a  different  department  of  the  service  from  the  wrong- 
doer. The  test  is,  were  the  departments  so  far  separated  from 
each  other  as  to  exclude  the  probability  of  contact,  and  of  dau- 
ger  from  the  negligent  performance  of  their  duties  by  employees 
of  the  different  departments.  If  they  are  so  separated,  then  the 
servant  is  not  to  be  deemed  to  have  contracted  with  reference  to 
the  negligent  performance  of  the  duties  of  his  fellow  servant 
in  such  other  department.  The  liability  does  not  depend  upon 
gradations  in  employment,  unless  the  superiority  of  the  per- 
son causing  the  injury  was  such  as  to  put  him  in  the  category 
of  principal  or  vice-principal." 

In  the  case  of  Richmond  Locomoiice  ^Yorks  v.  Ford,  94  Va. 
543,  27  S.  E.  511,  this  court  says:  *^Where  the  execution  of 
work  directed  to  be  done  by  the  master  or  his  representative  is 
entrusted  to  a  gang  or  group  of  hands,  it  is  necessary  that  one 
of  them  should  be  selected  as  the  leader,  boss  or  foreman  to  see 
to  the  execution  of  such  work.  This  sort  of  superiority  of  ser- 
vice, as  has  been  said,  is  so  essential  and  so  universal  that 
every  workman  in  entering  upon  a  contract  of  service  must  con- 
template its  being  made  in  a  proper  case.  He,  therefore,  makes 
his  contract  of  service  in  contemplation  of  the  risk  of  injury 
from  the  negligence  of  any  other  fellow  workman.  The  fore- 
man or  superior  servant  stands  to  him  in  that  respect  in  the 
precise  position  of  his  other  fellow  servant." 

In  the  case  of  N,  &  W.  By,  Co.  v.  Eouchins,  95  Va.  404, 
28  S.  E.  580,  60  Am.  St.  Rep.  791,  46  L.  R.  A.  359,  this  court 
says:  ^^\nd  the  mere  fact  that  another  engaged  in  the  same 
work  or  employment  is,  by  the  rules  of  the  master  for  the 
direction  and  government  of  those  in  his  employ,  made  a  leader, 
boss  or  conductor,  or  by  whatever  name  he  might  be  designated 
or  known,  to  see  to  the  execution  of  the  work,  and  by  the 
neglect  of  this  leader,  boss  or  conductor,  one  engaged  in  the 
same  common  work  of  the  master  is  injured,  does  not,  of  itself, 
place  the  one  so  put  in  authority  in  the  category  of  principal 
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or  vice-principal."  And  again,  on  page  406,  it  is  said:  '*The 
running  of  trains  by  a  railroad  company  is  work  of  such  a  char- 
acter as  to  make  it  essential  that  one  of  the  crew  on  each  train 
be  selected  as  a  leader,  boss  or  conductor,  as  he  is  always  known, 
to  direct  the  execution  of  the  work,  and  this  kind  of  superiority 
it  may  be  said,  is  as  essential  and  universal  in  the  moving  of 
trains  upon  a  railroad,  as  in  other  pursuits  when  the  employees 
work  in  squads,  gangs  or  crews.  Every  man,  in  entering  upon 
a  contract  of  service  upon  a  train,  as  fireman,  engineman  or 
brakeman,  must  contemplate  its  being  run  under  the  orders  and 
direction  of  a  conductor,  who,  though  designated  as  conductor, 
with  authority  to  control  and  direct  the  men  under  him,  is  but 
a  co-laborer,  or  co-workman,  with  the  other  members  of  the  crew 
engaged  in  a  work  of  mere  operation,  a  common  employment, 
under  one  and  the  same  common  employer,  from  whom  all  de- 
rive their  authority  and  compensation."  See  also  Moore  Lime 
Co.  v.  Richardson,  95  Va.  326,  28  S.  E.  334,  64  Am.  St.  Rop. 
7S:>;  Eckles  v.  N.  £  W.  Ry.  Co.,  96  Va.  69,  25  S.  E.  545; 
Southrrn  Ry.  Co.  v.  Mnuzy,  98  Va.  692,  37  S.  E.  285 ;  Trigrj 
V.  Lindsay,  101  Va.  193,  43  S.  E.  349. 

In  view  of  the  evidence  in  this  case,  and  und(^r  the  law  as  it 
was  when  the  present  constitution  becariie  (effective,  as  shown 
by  the  authorities  cited,  the  relation  existing  between  the  yard 
foreman  and  the  yard  engineer  in  question  was  that  of  fellow 
servant. 

The  presence  of  the  plaintiff  in  this  case  being,  as  we  have 
seen,  required  upon  the  yard  engine  at  the  time  of  the  accident, 
and  the  relation  existing  between  himself  and  the  engineer  being 
that  of  fellow  servants,  he  comes  clearly  within  the  protection 
afforded  such  an  employee  by  the  provisions  of  section  162  of 
the  constitution,  which  abolishes  the  fellow-servant  doctrine,  so 
far  as  it  affects  the  liability  of  the  master  for  injuries  to  his 
servant,  resulting  from  the  acts  or  omissions  of  any  other  ser- 
vant or  servants  of  the  common  master.     This  provision  of  the 


Digitized  by 


Google 


560  Southern  K.  Co.  i?.  Smith^  107  Va.  553. 


Opinion. 


constitution  makes  no  distinction  between  superior  and  inferior 
servants.  The  language  is,  ''abolished  as  to  every  employee  of 
a  railroad  company  engaged  in  any  service  requiring  his  pres- 
ence upon  an  engine ;  and  every  such  employee  shall  have  the 
same  right  to  recover/^  etc. 

These  considerations  dispose  of  the  material  questions  raised 
by  the  exceptions  taken  to  the  action  of  the  circuit  court  in 
giving  and  refusing  instructions.  The  instructions  given  con- 
form to  the  view  of  the  law  herein  expressed,  and  submit  tk 
case  to  the  jury  without  prejudice  to  the  rights  of  the  plaintiff 
in  error. 

It  is  further  assigned  as  error  that  the  verdict  is  excessive. 

It  is  true  that  $15,000  is  a  larger  verdict  than  we  usually  en- 
counter as  an  award  of  damages  for  the  loss  of  an  arm ;  but  this 
furnishes  no  warrant  for  our  interference  with  the  finding.  The 
question  to  be  considered  is  not,  whether  this  court,  if  acting  in 
th(i  place  of  the  jury,  would  give  more  or  less  than  the  amount 
of  the  verdict,  but  whether  the  damage  awarded  by  the  jurr  is 
so  lar^re  or  so  small  as  to  indicate  that  the  jury  has  acted  under 
the  impulse  of  some  undue  motive,  some  gross  error,  or  mist^on- 
ception  of  the  subject.  There  is  no  rule  of  law  fixing  the  meas- 
ure of  damages  in  such  cases,  and  it  cannot  be  reached  by  any 
process  of  computation.  It  is,  therefore,  the  established  rule, 
settled  by  numerous  decisions  extending  from  Parish  &  Co.  ^■ 
lloidle,  11  Gratt.  697,  62  Am.  Dec.  666,  to  the  recent  case  of 
xY.  &  IF.  By,  Co,  V.  Carr,  106  Va.  508,  56  S.  E.  276,  that  this 
court  will  not  disturb  the  verdict  of  the  jury,  unless  the  damages 
are  so  excessive  as  to  warrant  the  belief  that  the  jury  must  have 
been  influenced  by  partiality  or  prejudice,  or  have  been  vM^ 
by  some  mistaken  view  of  the  merits  of  the  case.  The  record 
in  the  case  at  bar  furnishes  no  suggestion  that  the  jury  were 
influenced  by  partiality  or  prejudice,  or  by  any  misconception 
of  the  merits  of  the  case;  nor  is  there  anything  to  indicate  that 
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they  were  not  moved  to  their  conclusion  from  a  sense  of  right 
and  justice. 

The  circuit  court  did  not  err  in  refusing  to  set  the  verdict 
aside,  and  its  judgment  must  be  affirmed. 

Afflrmed. 


Vol.  cm — 71. 
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Tidewater  Railway  Co.  v.  Siiartzer. 

November  21,  1907. 
Absent,  Buchanan,  J. 

1.  Eminent    Domain — Property    "Damaged"' — Constitution<il    Provision — 

Legislative  Power. — ^Under  a  constitutional  provision  forbidding  the 
Legislature  to  pass  any  law  whereby  private  property  may  be  taken 
"or  damaged,"  without  just  compensation,  the  Legislature  has  full 
power  to  require  any  company  exercising  the  power  of  eminent  do- 
main to  make  compensation  to  any  person  whose  property  is 
damaged  by  the  proposed  improvement,  whether  any  portion  of  tho 
property  is  actually  taken  or  not.  The  Legislature  has  full  legislative 
power,  except  so  far  as  restrained  by  the  constitution  expressly,  or 
by  necessary  implication. 

2.  Eminent  Domain — What  Constitutes  *'Damnge." — The  constitutional  in- 

hibition against  taking  or  dama/ging  private  property  for  a  public 
use  without  making  just  compensation  therefor,  and  the  statute 
passed  in  pursuance  thereof,  embrace  and  give  a  remedy  for  every 
physical  injury  to  property,  whether  by  noise,  smoke,  gases,  vibration 
or  otherwise,  and  every  case  where  there  is  a  direct  physical  ob- 
struction or  injury  to  the  right  of  user  or  enjoyment  of  private 
property,  causi'^ig  special  pecuniary  damage  to  the  owner,  for  whieh 
an  action  would  lie  at  common  law.  There  need  be  no  physical  in- 
vasion of  the  owner's  real  property,  but  the  owner  may  recover  if 
the  construction  and  operation  of  the  improvement  would  amount  to 
a  private  nuisance  at  common  law,  or  is  the  cause  of  substantial 
damage,  though  consequeiitial. 

3.  Eminent   Domain — "Damage'*   by  Smoke,   Noise,   Etc..  of  Railroads. — 

Where  the  use  and  operation  of  a  railroad  will  depreciate  the  mar- 
ket value  of  property  by  reason  of  the  smoke,  noij^e,  dust  and  cinders 
arising  from  the  ordinary  and  lawful  operation  of  the  road,  the 
property  is  "damaged"  within  the  meaning  of  the  constitution  and 
the  statute  passed  in  pursuance  thereof,  and  the  ow^ier  of  such 
property  is  entitled  to  compensation. 
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4.  Eminent  Domain — "Damage"  to  Property — Multiplicity  of  Claima, — 
The  fact  that  the  constitutional  guaranty  of  compensation  for  prop- 
erty "danwiged"  will  give  rise  to  an  infinite  number  of  claims,  is  no 
valid  objection  to  its  enforcement.  The  right  to  compensation  is  co- 
extensive with  the  damage  or  injury,  both  in  space  and  in  amount. 
No  arbitrary  rule  on  the  subject  can  be  laid  down,  but  it  will  be  for 
commissioners  and  juries,  under  the  srupervision  of  the  courts,  to 
determine  upon  the  facts  of  each  case,  whether  or  not  there  has  bce^i 
such  damage  to  property  as  should  be  compensated. 

Error  to  a  judgment  of  the  Circuit  Court  of  Eoanoke  county 
in  a  proceeding  to  condemn  land.  Judgment  for  the  defendant. 
Plaintiff  assigns  error. 

Affirmed. 

The  opinion  states  the  case. 

Robertson,  Hall  &  ^Noods  and  F.  W.  Christian,  for  the  plain- 
tiff in  error. 

Archer  A.  Phlegar  and  McClung  &  McClung,  for  the  defend- 
ant in  error. 

Keith^  p.,  delivered  the  opinion  of  the  court. 

Upon  the  motion  of  the  Tidewater  Kailway  Company,  the 
circuit  court  of  the  county  of  Roanoke  appointed  commissioners 
to  ascertain  what  would  be  a  just  compensation  for  "such  part 
of  the  land,  of  the  freehold  whereof  Jeremiah  Shartzer  is  ten- 
ant, and  for  such  other  property  as  is  proposed  to  be  taken  by 
the  Tidewater  Railway  Company,  and  to  assess  the  damages,  if 
any,  resulting  to  the  adjacent  or  other  property  of  said  tenant 
or  owner,  or  to  the  property  of  any  other  person,  beyond  the 
peculiar  benefits  that  will  accrue  to  such  properties,  respec- 
tively, from  the  construction  and  operation  of  the  company's 
works.*' 

So  much  of  their  report  as  we  are  concerned  with  is  as  fol- 
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lows:  *'To  the  lands  of  Julia  A.  Shartzer,  no  part  of  whose 
land  is  taken:  Damages  to  dwelling,  land  and  business  con- 
ducted thereon,  for  annoyance  from  smoke,  noise,  dust,  cinders 
and  danger  from  fire  resulting  from  the  construction  and  opera- 
tion of  the  road  in  a  lawful  manner,  $600.00.  We  did  not 
allow  anything  to  Julia  A,  Shartzer  for  damages  for  inter- 
ference with  means  of  access  to  her  property,  as  we  do  not  think 
she  is  damaged  in  this  respect." 

The  Tidewater  Railway  Company  excepted  to  this  report  as 
to  the  allowance  made  to  Julia  A.  Shartzer;  and,  thereupon^ 
"The  court  being  of  opinion  to  sustain  the  exceptions  and  re- 
commit the  said  report  on  account  of  the  form  thereof,  and 
because  the  same  included  damages  to  the  business  of  the  said 
Julia  A.  Shartzer,  by  consent  of  parties,  it  is  agreed  that 
the  said  report  be  amended  and  treated  as  if  it  read  as  to  her 
property  as  follows:  To  the  lands  of  Julia  A.  Shartzer,  no 
part  of  which  are  taken,  we  fix  the  damages  at  the  sum  of  $600, 
and  in  ascertaining  said  damages,  we  took  into  consideration 
the  proximity  thereof  to  the  said  railroad,  and  find  that  the 
difference  in  the  market  value  of  said  property  before  the  con- 
struction and  operation  of  said  railroad,  and  afterwards,  will 
be  the  sum  of  $600,  and  that  said  depreciation  in  said  market 
value  and  consequential  damages  to  said  property  will  be  caused 
by  smoke,  noise,  dust  and  cinders  arising  from  the  proper,  ordi- 
nary and  lawful  operation  of  said  road.' " 

To  the  report  as  amended  by  this  decree  the  applicant  again 
excepted,  and  on  consideration  of  the  said  exception,  it  was 
overruled  by  the  court,  and  the  report,  as  amended,  confirmed. 
From  that  order  a  writ  of  error  was  allowed  by  one  of  theJ 
judges  of  this  court. 

The  specific  constitutional  provision  upon  the  subject  of  tak- 
ing property  for  public  uses,  as  it  existed  prior  to  1902,  is 
found  in  the  constitution  of  1860,  Art.  5,  sec.  14,  which  reads 
as  follows:     "The  general  assembly  shall  not  pass     *     *     * 
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any  law  whereby  private  property  shall  be  taken  for  public  uses 
without  just  compensation." 

It  was  uniformly  held,  under  that  provision  and  the  statute 
which  carried  it  into  execution,  that  there  could  be  no  recovery 
for  an  injury  or  damage  to  property,  no  part  of  which  was 
actually  taken.  This  construction  resulted  in  much  hardship, 
and  was  a  denial  of  justice  in  cases  where  the  use,  the  enjoy- 
ment and  the  value  of  property  were  greatly  impaired  imder 
conditions  which  were  held  not  to  amount  to  a  taking  within 
the  meaning  of  the  law,  as  it  then  existed. 

Influenced  by  these  considerations,  the  convention  which 
framed  the  constitution  of  1902.  amended  sec.  14,  Art.  5,  which 
now  appears  as  section  58,  Art.  4,  of  the  constitution  of  1902, 
by  which  is  prescribed  certain  prohibitions  on  the  powers  of  the 
general  assembly,  and  among  them  that  "it  shall  not  enact  any 
law  whereby  private  property  shall  be  taken  or  damaged  for 
public  uses,  without  just  compensation;"  and  the  general  as- 
sembly, when  it  came  to  legislate  upon  the  subject  and  give  effect 
to  this  constitutional  provision,  in  section  1105f,  cl.  5,  provided, 
where  a  corporation  authorized  to  have  land  condemned  for  its 
uses  has  complied  with  the  requirements  of  the  preceding  sec- 
tion, for  the  "appointment  of  commissioners  to  ascertain  what 
will  be  a  just  compensation  for  the  land  or  other  property,  or 
for  the  interest  or  estate  therein,  proposed  to  be  condemned  for 
its  uses,  and  to  award  the  damages,  if  any,  resulting  to  the  ad- 
jacent or  other  property  of  the  owner,  or  to  the  property  of  any 
other  person  beyond  the  peculiar  benefits  that  will  accrue  to 
such  properties,  respectively,  from  the  construction  and  opera- 
tion of  the  companVs  works." 

With  respect  to  the  statute,  we  shall  first  observe  that  if  the 
constitution  of  the  state  were  to  be  construed  as  a  grant  of  power 
to  the  Legislature,  the  statute  just  quoted  could  be  maintained 
as  being  a  reasonable  and  proper  exercise  by  the  legislature  of 
the  delegated  power.    But  such  is  not  the  rule  of  construction, 
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as  applied  to  the  constitution  of  the  state.  The  L^slature  is 
clothed  with  full  legislative  authority,  except  so  far  as  it  i& 
restrained  by  some  provision  of  the  constitution,  either  ex- 
pressed or  necessarily  to  be  implied  from  the  terms  of  that  in- 
strument. When,  therefore,  the  constitution  says  that  the  legis^ 
lature  shall  not  enact  any  law  whereby  private  property  shall 
be  taken  or  damaged  for  public  purposes  without  just  compen- 
sation, a  statute  which  declares  that  a  corporation  invoking  the 
exercise  of  the  power  of  eminent  domain  must  make  just  com- 
pensation, not  only  for  the  land  or  other  property  proposed  to 
be  condemned  for  its  uses  and  damages,  if  any,  resulting  to  the 
adjacent  or  other  property  of  the  owner,  but  also  for  damages  to 
the  property  of  any  other  person,  is  within  the  legitimate  scope 
of  the  legislative  power. 

Coming  then,  to  a  consideration  of  the  statute,  it  cannot  be 
doubted  that,  by  the  change  of  the  law  in  the  constitution  and 
statute,  it  was  plainly  intended  to  enlarge  the  right  to  compen- 
sation. 

*"0f  this,"  says  Lewis  on  Eminent  Domain,  at  sec.  232,  speak- 
ing of  similar  amendments,  there  can  be  no  question.  Any  other 
construction  would  render  the  words  nugatory.  They  are  an 
extension  of  the  comimon  provision  for  the  protection  of  private 
property.  The  words,  injured  or  destroyed,  were  not  used  in 
vain  and  without  meaning.  It  was  intended  that  they  should 
have  effect,  and  unless  they  operate  to  impose  a  liability  not 
previously  existing,  they  are  without  operation.  The  supreme 
court  of  the  United  States,  referring  to  the  constitution  of 
Illinois,  says:  'The  use  of  the  word  "damaged"  in  the  clause 
providing  for  compensation  to  the  owners  of  private  property 
appropriated  to  public  use,  could  have  been  used  with  no  other 
intention  than  that  expressed  by  the  state  court.  Such  a  change 
in  the  organic  law  of  the  state  was  not  meaningless.  But  it 
would  be  meaningless  if  it  should  be  adjudged  that  the  consti- 
tution of  1870  gave  no  additional  or  greater  security  to  private 
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property  sought  to  be  appropriated  to  public  use  than  was 
guaranteed  by  the  former  constitution.' ''  Lewis  on  Em.  Dom^ 
(2nd  ed.),  Vol.  1,  sec.  232,  and  authorities  there  cited. 

The  same  author  says :  ^^The  words  in  question  should  be  lib- 
erally construed.  The  provisions  of  the  constitution  requiring 
compensation  to  be  made  for  property  taken,  injured  or  damaged 
for  public  use,  are  intended  for  the  protection  of  private  rights. 
They  are  remedial  in  character.  They  should,  therefore,  be 
liberally  construed  in  favor  of  the  individual  whose  property  is 
aifected,  and  the  authorities  so  hold.  The  language  of  the  con- 
stitution is  to  be  construed  liberally  so  as  to  carry  out  and  not 
defeat  the  purpose  for  which  it  was  adopted."    Sec.  232a. 

It  will  be  observed  that  in  the  discussion  of  this  subject,  text- 
writers  and  adjudicated  cases  use  the  words,  "damaged,"  "in- 
jured" and  "injuriously  affected"  as  being  equivalents  and 
meaning  in  substance  the  same  thing. 

Considering  the  terms  of  the  constitution  and  of  the  statute^ 
as  they  stood  prior  to  1902,  and  recognizing  that  the  changes 
then  introduced  were  designed  to  enlarge  the  right  to  compen- 
sation and  extend  it  to  cases  where,  under  the  old  law,  com- 
pensation was  denied,  it  would  seem  that  the  language  employed 
in  the  existing  constitution  and  code  are  not  difficult  of  interpre- 
tation, and  should  be  held  to  embrace  and  give  a  remedy  for 
every  "physical  injury  to  property,  whether  by  noise,  smoke,, 
gases,  vibrations  or  otherwise."    Lewis  on  Em.  Dom.,  sec.  236. 

It  is  contended  on  the  part  of  plaintiff  in  error  that  "the 
proper  construction  of  the  clause  under  consideration  is  to 
take  away  from  public  service  corporations  the  immunity  that 
they  have  heretofore  enjoyed  under  legislative  sanction,  and 
place  them  on  the  same  footing  with  individuals  and  private 
corporations.  The  words  'or  damaged'  mean  actionable  dam- 
ages; that  is,  such  damages  as  would  form  the  basis  of  an 
action  at  common  law  or  under  some  general  statute,  such  as 
may  be  caused  by  the  physical  invasion  of  property  or  an  in- 
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terference  with  some  right,  public  or  private,  appurtenant   to 
the  property." 

To  this  proposition  we  cannot  give  our  unqualified  assent. 
A  person,  natural  or  artificial,  who  is  asking  nothing  with  re- 
sped  to  his  property,  is  limited  in  the  use  of  his  own  property 
only  by  the  maxim,  that  he  must  enjoy  it  in  such  a  manner  as 
not  to  injure  that  of  another;  or,  less  literally  but  more  ac- 
curately perhaps,  "So  use  your  own  property  as  not  to  injure 
the  rights  of  another."    Broom's  Leg.  Max.  (7th  ed.),  p.  364. 

But  in  the  case  before  us,  the  Tide^^ater  Railway  Company 
was  not  the  owner  of  the  property.  It  had  been  unable  to  ac- 
quire what  it  needed  because  of  its  "inability  to  agree  on  terms 
of  purchase  with  those  entitled"  to  the  land  it  desired,  and, 
therefore,  had  invoked  the  exercise  of  the  power  of  eminent  do- 
main; and  the  state  has  seen  fit  to  prescribe  upon  what  terms 
that  power  shall  be  exercised. 

It  appears  that  the  language  of  our  constitution  was  taken 
•from  that  of  Illinois,  which  was  adopted  in  1870,  and  had  been 
the  subject  of  judicial  construction  by  the  courts  of  that  state 
and  of  the  United  States. 

In  Eigney  v.  City  of  Chicago,  102  HI.  64,  the  city  had  con- 
structed a  viaduct  or  bridge  on  a  public  street,  near  its  inter- 
section with  another  street,  thereby  cutting  off  access  to  the 
■first-named  street  from  the  plaintiff's  house  and  lot  over  and 
along  the  street  intersected,  except  by  means  of  a  pair  of  stairs, 
-whereby  the  plaintiff's  premises  fronting  on  the  latter  street 
and  near  the  obstruction  were  permanently  damaged  and  de- 
preciated in  value,  by  reason  of  being  deprived  of  such  access. 
It  was  held  that  the  city  was  liable  in  damages  for  the  injury, 
and  in  the  discussion  of  the  case  rights  as  they  existed  under 
the  constitution  of  1848  and  those  rights  as  extended  by  the 
constitution  of  1870  are  compared,  the  court  saying:  "The  re- 
striction of  the  remedy  of  the  owners  of  private  property  to 
oases  of  actu/il  physical  injury  to  the  property  was  under  the 
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coiistitution  of  1S48,  which  simply  provided  that  private  prop- 
erty should  not  'be  taken  or  applied  to  public  use/  without  just 
compensation,  etc.  The  constitution  of  1870,  however,  provides 
that  'private  property  shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation,'  thus  affording  redress  in  cases 
not  provided  for  by  the  constitution  of  1848,  and  embracing 
every  case  where  there  is  a  direct  physical  obstruction  or  injury 
to  the  right  of  user  or  enjoyment  of  private  property,  by  which 
the  owner  sustains  some  special  pecuniary  damage  in  excess  of 
that  sustained  by  the  public  generally,  which,  by  the  common 
law,  would,  in  the  absence  of  any  constitutional  or  statutory  pro- 
vision, give  a  right  of  action." 

In  Chicago  &  F.  I.  jB.  Co.  v.  Ayres,  106  111.  511,  the  court 
observes:  "It  is  needless  to  say  our  decisions  have  not  been 
harmonious  on  this  question,  but  in  the  case  of  Rigney  v. 
Chicago,  102  111.  64,  there  was  a  fuU  review  of  the  decisions  of 
our  courts,  as  well  as  the  courts  of  Great  Britain,  under  a 
statute  containing  a  provision  similar  to  the  provision  in  our 
constitution.  The  conclusion  there  reached  was  that,  under 
this  constitutional  provision,  a  recovery  may  be  had  in  all  cases 
where  private  property  has  sustained  a  substantial  damage  by 
the  making  and  using  of  an  improvement  that  is  public  in  its 
character — that  it  does  not  require  that  the  damage  shall  be 
caused  by  a  trespass,  or  an  actual  physical  invasion  of  the  own- 
er's real  estate;  but  if  the  construction  and  operation  of  the 
railroad  or  other  improvement  is  the  cause  of  the  damage, 
though  consequential,  the  party  may  recover.  We  regard  that 
case  as  conclusive  of  this  question." 

The  Supreme  Court  of  the  United  States,  in  Chicago  v.  Tay- 
lor,  126  U.  S.  161,  31  L.  Ed.  638,  8  Sup.  St.  820,  referring  to 
the  Illinois  cases,  says:  ^We  concur  in  that  interpretation. 
The  use  of  the  word  'damaged'  in  the  clause  providing  for 
compensation  to  owners  of  private  property,  appropriated  to 
public  use,  could  have  been  with  no  other  intention  than  that  ex- 
VoL.  cvn— 72. 
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pressed  by  the  state  court.  Such  a  change  in  the  organic  law 
of  the  state  was  not  meaningless.  But  it  would  be  meaningless, 
if  it  should  be  adjudged  that  the  constitution  of  1870  gave  no 
additional  or  greater  security  to  private  property,  sought  to 
be  appropriated  to  public  use,  than  was  guaranteed  by  the 
former  constitution." 

In  BaJcer  v.  Boston  Elevated  Ry.  Co.,  183  Mass.  178,  66- 
K".  E.  711,  it  is  held,  that  under  statutes  1894,  ch.  548,  sec.  8,. 
providing  for  compensation  for  damage  caused  by  the  construc- 
tion, maintenance  or  operation  of  the  lines  of  the  Boston  Ele- 
vated Eailway  Company,  "noise  which  operating  with  other 
causes  would  constitute  a  private  nuisance  to  abutting  property, 
if  it  were  not  authorized,  is  special  and  peculiar  damage,  for 
the  whole  of  which  compensation  can  be  recovered,  without 
seeking  to  determine  how  much  of  the  effect  is  due  to  that 
part  of  the  noise  which  alone  would  not  constitute  a  liability 
and  how  much  to  the  excess."  In  the  course  of  its  opinion,  the 
court  in  that  case  says :  "In  dealing  with  the  question  which 
is  presented,  we  have  a  helpful  analogy  in  the  rules  of  conunon 
law.  !N"oise  is  necessarily  incident  to  the  transaction  of  many 
kinds  of  business,  and  so  long  as  it  is  not  excessive,  it  is  not 
unlawful.  But  when  it  is  so  gi'eat  as  to  become  a  nuisance  to 
property  in  the  vicinity,  it  is  actionable.  It  is  judged  by  its 
effect,  and  not  merely  by  its  cause.  In  England,  the  difference 
in  effect  between  damage  which,  as  between  private  persons 
would  give  a  right  of  action  for  a  nuisance,  and  that  which  is 
permissible  in  the  use  of  land,  is  often  treated  as  an  important 
consideration,  if  not  an  absolute  test,  in  deciding  what  shall  be 
paid  for  by  a  corporation  acting  under  public  authority.  *  *  * 
Disturbance  which  constitutes  a  private  nuisance  may  be  treated 
as  causing  damage  different  in  kind,  and  not  merely  in  d^ree, 
from  that  caused  by  disturbance  which  falls  short  of  being  a 
nuisance.  Damage  from  noise  which  is  unlawful  by  reason  of 
its  excess  mav  well  be  considered  unlike  the  detriment  which  is 
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SO  slight  as  to  be  l^ally  permissible  in  the  ordinary  use  of 
property. 

"In  the  case  at  bar  it  is  found  that  but  for  the  statutory  au- 
thority the  noise  ^would  constitute  a  private  nuisance  of  a  grave 
character  to  the  petitioner's  said  estate.'  At  common  law,  in 
such  a  case,  the  rights  of  the  owner  of  the  property  affected, 
and  his  relations  to  the  cause  of  the  disturbance,  are  treated  as 
very  different  from  those  of  the  general  public  who  are  also 
aifected  by  it,  and  he  is  entitled  to  compensation  in  damages. 
We  are  of  opinion  that  noise,  such  as  would  constitute  a  private 
nuisance  to  abutting  property  if  it  were  not  authorized,  should 
h  treated  as  causing  special  and  peculiar  damage  under  this 
statute,  which  entitles  the  land-owner  to  compensation." 

In  Swift  &  Co.  V.  Newport  News,  105  Va.  108,  52  S.  E. 
S21,  3  L.  E.  A.  (N.  S.)  404,  this  court  said:  "Where  private 
property  has  been  simply  damaged  by  a  public  improvement, 
but  no  part  thereof  has  been  taken,  the  measure  of  damages 
is  the  diminution  in  the  value  of  the  property  by  reason  of  the 
improvement — difference  between  the  fair  market  value  of  the 
property  immediately  before  and  after  the  construction  of  the 
public  improvement." 

But,  as  was  said  by  the  Supreme  Court  of  California,  in 
Eachus  V.  Los  Angeles  Consol.  El.  R,  Co.,  103  Cal.  614,  37 
Pae.  750,  42  Am.  St.  Kep.  149,  quoted  with  approval  by  Lewis 
on  Em.  Dom.,  sec.  236:  "The  constitution  does  not,  however, 
authorize  a  remedy  for  every  diminution  in  the  value  of  prop- 
erty that  is  caused  by  a  public  improvement.  The  damage  for 
which  compensation  is  to  be  made  is  a  damage  to  the  property 
itself,  and  does  not  include  a  mere  infringement  of  the  owners 
personal  pleasure  or  enjoyment.  Merely  rendering  private  prop- 
erty less  desirable  for  certain  purposes,  or  even  causing  per- 
sonal annoyance  or  discomfort  in  its  use,  will  not  constitute  the 
damage  contemplated  by  the  constitution;  but  the  property  it- 
self must  suffer  some  diminution  in  substance,  or  be  rendered 
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intrinsically  less  valuable,  by  reason  of  the  public  use.  The 
erection  of  a  county  jail  or  a  county  hospital  may  impair  tk 
comfort  cfr  pleasure  of  the  residents  in  that  vicinity,  and  to 
that  extent  render  the  property  less  desirable,  and  even  less 
salable;  but  this  is  not  an  injury  to  the  property  itself,  so  much 
as  an  influence  affecting  its  use  for  certain  purposes.  But 
whenever  the  enjoyment  by  the  plaintiff  of  some  right  in  refir- 
ence  to  his  property  is  interfered  with,  and  thereby  the  properiv 
itself  is  made  intrinsically  less  valuable,  he  has  suffered  a 
damage  for  which  he  is  entitled  to  compensation." 

^^A  recovery  has  not  been  allowed,"  says  Lewis  on  Eul  Dom^ 
same  section,  ^"  in  any  case,  unless  there  was  some  physical  in- 
jury to  the  plaintiff's  property,  or,  by  noise,  smoke,  gases, 
vibrations  or  otherwise,  an  interference  with  the  street  in  front 
of  his  property,  or  with  some  right  appurtenant  thereto,  or 
which  he  w^as  entitled  to  make  use  of  in  connection  with  his 
property.  On  the  other  hand,  several  cases  have  held  that  mere 
depreciation,  caused  by  the  proximity  of  a  public  improvemcM. 
afforded  no  ground  for  redress." 

No  question  is  raised  in  this  case  as  to  the  amount  of  damage 
allowed.  The  sole  question  is  whether  or  not  the  depreciation 
in  market  value  and  consequential  damages  to  property,  caused 
by  smoke,  noise,  dust  and  cinders,  arising  from  the  ordinarr 
and  lawful  operation  of  a  railroad,  are  the  subject  of  compensa- 
tion, under  the  provisions  of  our  constitution  and  laws. 

"The  operation  of  a  railroad,"  says  liCwis  on  Em.  Dom.,  seo. 
230,  "the  switching  of  cars  to  and  fro,  the  use  of  coal  bins,  stock 
yards,  etc.,  may  be  a  serious  annoyance  to  the  occupiers  of  ad- 
jacent property,  by  reason  of  the  noise,  smoke,  cinders,  vibra- 
tions, smells,  etc.  The  use  and  value  of  property  may  be  greatly 
impaired  thereby.  The  question  whether  such  an  impairment 
of  property  constitutes  an  independent  cause  of  action  is  quitt 
distinct  from  the  question  whether  such  annoyances  may  be 
taken   into   consideration   when   part  of  a  tract   is   taken,  or 
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when  a  railroad  is  laid  in  a  street  or  highway.  In  the  latter 
case,  the  annoyances  referred  to  are  mere  incidents  to  what  is 
in  law  the  main  grievance.  But  in  the  former  case  they  con- 
^tit^lte  the  principal  and  only  cause  of  complaint.  Whether 
the  impairment  caused  by  such  annoyances  constitutes  a  taking, 
We  have  already  considered.  But  whether  a  taking  or  not,  it 
would  seem  that  such  an  impairment  of  property  was  a  damage 
or  injury  within  the  purview  of  recent  constitutions.  Where 
the  use  and  operation  of  a  railroad  *  *  *  depreciates  the 
value  of  property  by  reason  of  the  noise,  smoke,  vibration,  etc., 
his  property  is  damaged  within  the  constitution  and  he  is  en- 
titled to  compensation.'^ 

Such  being,  as  we  think,  the  proper  interpretation  of  the  con- 
stitution, the  thought  at  once  arises,  that  it  will  give  rise  to 
an  indefinite  number  of  claims.  We  cannot  state  this  proposi- 
tion more  satisfactorily  than  is  done  by  the  author  from  whom 
we  have  already  quoted  so  extensively. 

In  Sec.  227,  Lewis  on  Em.  Doni.,  it  is  said,  of  this  conten- 
tion, that  it  is  without  merit.  "The  constitution  guarantees 
compensation  for  property  damaged  or  injured  for  public  use. 
The  right  to  compensation  is  co-extensive  with  the  damage  or 
injury,  both  in  space  and  in  amount.  This  point  was  fully  con- 
sidered in  the  McCarthy  case  (McCarthy  v.  Metropolitan  Bd.  of 
^yh.,  L.  R.  8  C.  P.  191),  and  in  reference  to  it  Justice  Bram- 
"vell  says :  ^If  it  is  to  be  asked  where  the  line  is  to  be  drawn,  I  an- 
swer, not  by  distance  in  point  of  measurement.  Premises  might 
be  injuriously  affected  by  the  stopping  of  a  landing  place  ten 
miles  away,  if  there  was  no  other  within  twenty  of  the  premises 
affected.  The  line  is  to  be  drawTi  by  ascertaining  whether  the 
premises  are  actually  or  potentially  affected  for  present  or  other 
purpoees,  or  the  man,  whether  it  is  only  the  person  who  happens 
to  be  using  them.  It  is  said  this  might  give  the  right  to  make 
an  inunense  number  of  claims.    Suppose  it  did.    Suppose  there 
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were  one  thousand  claims  of  one  thousand  pounds  each.  If 
they  are  well  founded,  one  million  pounds  of  property  is  de- 
stroyed, and  why  is  not  that  part  of  the  cost  of  the  improve- 
ment; and,  if  taken  into  account  as  such,  why  should  not  the 
loser  of  it  receive  it  V^ 

Lord  Penzance,  in  the  same  case,  observes :  "It  was  asked  in 
argimient,  where  are  the  claims  to  compensation  to  stop,  if  the 
rule  is  so  applied?  The  answer,  I  think,  is  that  in  each  case 
the  right  to  compensation  will  accrue  whenever  it  can  be  estab- 
lished to  the  satisfaction  of  the  jury  or  arbitrator  that  a  special 
value  attaches  to  the  premises  in  question  by  reason  of  their 
proximity  to,  or  relative  position  with  the  highways  obstructed, 
and  that  this  special  value  has  been  permanently  destroyed  or 
abridged  by  the  obstruction.  If  this  limit  be  thought  to  be  a 
wide  one,  and  the  number  of  claimants  under  it  likely  to  be 
numerous,  that  is  only  the  misfortune  of  the  undertaking,  for 
the  limit  does  not  exceed  the  range  of  the  injury.  On  the  other 
hand,  all  claim  for  compensation  will  vanish  as,  receding  from 
the  highway,  the  case  comes  into  question  of  lands  of  which 
(though  their  owners  may  have  used  the  highway  and  found 
convenience  in  so  doing)  it  cannot  be  predicated  and  proved 
that  the  value  of  the  lands  depends  on  the  position  relatively  to 
the  highway  which  they  occupy.''  TJiat  case  dealt  with  the  ob- 
struction of  a  highway,  but  its  reasoning  applies  as  well  to  the 
diminution  in  value  occasioned  by  smoke,  noise,  dust  and 
cinders. 

It  is  impossible  to  lay  down  any  arbitrary  rule  upon  the 
subject — certainly  none  based  upon  mere  measurements.  It 
will  be  for  commissioners  and  juries,  under  the  supervision  of 
the  courts,  to  determine  upon  the  facts  of  each  case  whether  or 
not  there  has  been  such  damage  to  property  as  should  be  cowh 
pensated.  Of  course,  claims  without  merit  will  be  preferred, 
but  it  will  be  the  duty  of  those  entrusted  with  the  administra- 
tion of  the  law — commissioners,  juries  and  courts — ^to  separate 
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those  deserving  of  compensation  from  those  which  are  without 
merit. 

For  these  reasons  we  are  of  opinion  that  there  is  no  error  in 
the  judgment  of  the  circuit  court,  and  it  is  affirmed. 

Affirmed, 
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Ricbflioiia. 

TliOL'T  V.    XORFOLK  &   WESTERN  RAILWAY   Co. 

Xovember  21,  1907. 

Parol  Evidence — Deed  in  fee — Consideration — Parol  agreement  to  PfO' 
vide  Right  of  IV'ai/. — A  land  owner  who  has  conveyed  to  a  railroad 
coiiipany  a  fee  simple,  unencumbered,  title  to  a  strip  of  land,  with 
covenants  against  encumbrances  and  for  quiet  eiijovment,  will  not  be 
permitted  to  show,  as  a  part  of  the  consideration  for  the  deed,  a 
prior  or  contemporaneous  parol  agreement  on  the  part  of  the  com- 
pany to  construct  a  private  right  of  way  over  the  land  conveyed, 
under  the  company's  track,  as  a  passway  for  his  cattle.  This  would 
be,  in  eflfect,  the  reservation  of  a'n  easement  of  the  right  of  wmy,  or 
a  covenant  to  provide  it,  and  parol  evidence  is  not  admissible  to  add 
any  covenant  to  a  deed,  or  to  enlarge  or  contradict  any  covenant,  or 
to  create  a  reservation. 

Parol  Evidence  to  vary  Legal  Import  of  Deed. — In  an  action  to  r«eorer 
the  consideratio'ii  of  a  deed,  the  consideration  actually  paid  or 
promised  can  be  shown  by  parol  to  have  been  other  than  that  recited 
in  the  deed,  or  the  fact  of  the  payment  of  the  consideration  agreed 
may  bo  contradicted,  but  parol  evidence  is  inadmissible  to  alter  or 
contradict  the  legal  import  of  a  deed.  The  legal  import  of  a  deed 
can  no  more  be  contradicted  by  parol  evidence  than  its  actual  ex- 
pressions. 

Error  to  a  judgment  of  the  Circuit  Court  of  the  citv  of 
janoke  in  an  action  of  assumpsit.  Judgment  for  the  defend- 
t.     PlaintiflF  assigns  error. 

Afjimel 
The  opinion  states  the  case. 

V/allnr  R.  Staples,  for  the  plaintiff  in  error. 
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Robertson  £'  Wingfield,  Theodore  W,  Beath  and  Phlegar  & 
Fotrell,  fov  the  defendant  in  error. 

Cardwell,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  in  which  the  plaintiff  claims 
the  right  to  recover  the  value  of  certain  real  estate  which  he 
had  conveyed  to  the  defendant  company. 

The  declaration  contains  the  common  counts  in  assumpsit, 
and  two  special  counts.  The  first  special  count  alleges  that  the 
plaintiff  agreed  to  convey  to  the  defendant  certain  parts  of  a 
tract  of  land,  provided  the  defendant  would  pay  him  the  sum  of 
$2,999  in  cash,  and  would  also  construct,  ojx^n  and  maintain 
across  the  land  to  be  conveyed  and  under  the  defendant's  rail- 
way tracks  a  roadway  thirty  feet  wide,  of  which  twenty-four 
fK't  was  to  be  dedicated  to  the  public  use,  and  six  feet  to  the 
plaintiff  as  a  means  of  access  for  his  live  stock  from  one  side 
of  his  place  to  the  other;  that  he  did  convey  the  land,  by  a  deed 
which  he  makes  a  part  of  the  count,  and  received  the  $2,909 ; 
but  that  the  defendant  refused  to  provide  the  six-foot  passway 
for  his  use,  whereby  he  is  deprived  of  access  to  water  for  his 
5^tf)ck,  and  has  suffered  damages  in  the  sum  of  $2,000.  The 
second  special  count  is  practically  the  same  as  the  first,  except 
that  it  omits  the  statement  that  part  of  the  roadway  was  to  bo 
dedicated  to  the  public,  and  both  counts  claim  that,  in  addition 
to  the  consideration  agreed  to  be  paid  in  money  th(^re  was  the 
further  consideration  for  the  said  deed  of  the  promise  and  agree- 
ment on  the  part  of  the  defendant,  that  it  would  construct  and 
maintain  the  six-foot  passageway  across  the  land  conveyed  and 
imder  the  defendant's  railway  tracks  for  the  use  of  the  plaintiff 
as  a  means  of  access  for  his  live  stock  from  one  side  of  his  place 
to  the  other ;  and  both  allege  the  breach  of  the  contract  or  agree- 
ment of  the  defendant  to  construct  said  passageway. 

The  defendant  pleaded  non-assumpsit,  and  at  the  trial  the 
Vol.  cvn — 73. 
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plaintiff  was  introduced  as  a  witness  on  his  own  behalf,  dc*- 
«cribed  the  loeation  of  his  tract  of  land,  testified  that  he  en- 
tered into  a  contract  with  the  defendant  for  the  sale  of  a  por- 
tion of  that  tract ;  then  introduced  the  deed  made  a  part  of  the 
declaration,  and  proposed  to  testify  that  the  contract  bet'weeD 
him  and  the  defendant  was  that,  if  he  would  convey  elereu 
and  a  fraction  acres  of  land  more  than  he  had  formerly  agreed 
to  convey,  defendant  would,  for  the  additional  land  provide  him 
a  cattle-pass  as  stated  in  the  declaration.  To  the  introduction 
of  this  parol  evidence  the  defendant  objected,  which  objection 
was  sustained  by  the  court,  and  the  plaintiff  excepted  to  tht 
ruling  and  tendered  his  first  bill  of  exception,  which  was  dulv 
s^igned  and  made  a  part  of  the  record.  The  plaintiff  was  then 
permitted  to  state,  with  the  understanding  that  the  defendant 
could  move  to  exclude  the  statement,  that  the  defendant  was,  in 
addition  to  the  $2,999  mentioned  in  the  deed,  to  give  him  a 
passway  along  the  culvert  to  be  built  over  the  county  road  for  a 
cattle-pass  from  one  side  to  the  other  of  his  land,  and  that  such 
passway  was  to  be  through  the  land  conveyed  by  the  deed.  On 
the  motion  of  the  defendant,  this  evidence  was  excluded,  and  to 
this  ruling  the  plaintiff  also  excepted  and  took  his  second  bill 
of  exception.  Thereuix)n,  the  plaintiff  offered  a  letter  written 
by  his  attorneys  to  the  chief  engineer  of  the  defendant,  his  replj 
thereto,  and  a  letter  from  Theo.  Low,  who  signs  himself  *'^al 
Estate  Agent"  to  said  chief  engineer,  which  on  defendant's  ol>- 
jection  were  excluded,  and  the  plaintiff  took  his  third  bill  of 
exception. 

The  verdict  was  then  rendered  for  the  defendant,  motion  to 
set  it  aside  was  overruled,  and  the  plaintiff  filed  his  fourth  bill 
of  exception ;  whereupon,  judgment  was  rendered  for  the  de- 
fendant, to  which  judgment  this  writ  of  error  was  awarded. 

The  four  bills  of  exception  may  be  considered  together,  and 
the  underlvins:  Question  in  the  ease  is  whether  or  not  the  court 
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«rred  in  excluding  the  evidence  offered  by  the  plaintiff,  above 
mentioned. 

The  deed,  mentioned  in  the  declaration  and  exhibited  by  the 
plaintiff  while  on  the  witness  stand,  states  a  consideration  in 
money,  paid  in  cash,  and  he  was  attempting  to  prove  what  was 
the  real  consideration  for  the  deed.  A  plat,  designated  as 
"Xo.  7087  Revised,"  referred  to  in  and  made  a  part  of  the  deed, 
shows  the  22.22  acres  of  land  conveyed  as  lying  along  the  main 
railway  track  of  the  defendant,  and  embracing  the  proposed 
centre  line  of  a  proposed  new  eastbound  track,  all  the  space  bw 
tween  the  two  tracks  and  two  certain  triangular  parcels  of  land 
between  the  defendant's  two  lines  of  railway  and  the  county 
road;  and  also  shows  a  proposed  new  county  road  from  an  old 
county  road  on  the  one  side,  across  the  lands  conveyed  and  the 
defendant's  two  lines  of  railway,  to  a  county  road  on  the  oppo- 
site side.  The  statement  as  to  the  location  of  his  land  made 
by  the  plaintiff  shows  that  he  owned  about  124  acros,  of  which 
about  100  acres  lay  on  the  south  side  of  the  old  railway  right  of 
way,  and  24  acres  on  the  north  side  thereof,  upon  which  there 
was  water  for  cattle,  while  there  was  none  on  the  100  acres 
south  of  the  railway.  The  purpose  of  the  parol  evidence  and 
the  letters  which  the  court  below  excluded,  w^as  to  show  that,  as 
claimed  in  plaintiff's  declaration,  while  the  deed  stated  u]>on  its 
face  a  consideration  of  $2,999,  '"cash  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,"  the  real  consideration  for  tht 
conveyance  was  not  only  this  sum  of  money,  but  an  agreement 
of  the  defendant  to  provide  for  the  plaintiff  a  passway  along 
the  culvert,  to  be  built  on  the  side  of  the  proposed  new  county 
road  shown  upon  the  map,  for  a  cattle-pass  from  the  south  side 
of  plaintiff's  land  to  the  north  side  thereof ;  that  the  agreement 
between  the  plaintiff  and  the  defendant  originally  was,  that  the 
former  would  convey  to  the  latter  only  the  land  necessary  for  its 
proposed  new  line  of  railway,  which  would  require  only  about 
11  acres,  at  the  price  of  $3,000,  of  which  $1  was  paid  when 
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the  agreement  was  made,  and  the  $2,999  to  be  paid  subst^ 
quently;  that  afterwards  plaintiff  had  another  agreement  with 
the  defendant,  that  if  he  would  embrace  in  his  deed  all  of  his 
land  occupied  by  the  proposed  new  line  of  railway  and  lying 
between  the  two  railway  tracks  of  the  defendant,  and  also  the 
two  triangular  pieces  of  land  before  mentioned,  which  together, 
contained  an  aggregate  of  22.22  acres,  the  defendant  would  con- 
struct the  i)assway  for  his  cattle  to  pass  from  the  land  on  the 
south  side  of  the  tracks  to  that  lying  on  the  north,  as  above 
mentioned ;  that  th*»  deed  from  the  plaintiff  to  the  defendant 
was  executed  in  accordance  with  this  last  mentioned  agreement, 
but  while  the  defendant  paid  to  the  plaintiff  the  money  cim- 
sideration  for  the  conveyance,  when  it  began  to  construct  the 
culvert  for  the  passage  of  the  county  road  under  its  tracks,  it 
proposed  to  lay  out  the  same  to  a  width  of  24:  fe<*t,  instead  of 
30  feet  as  shown  upon  the  map,  providing  no  pass  way  whatever 
for  plaintiff's  cattle  according  to  what  he  contends  was  the 
agreement  and  a  part  of  the  consideration  for  the  land  conveyotl 
other  than  the  mere  right  of  way  for  the  defendant's  proposed 
new  line  of  railway ;  and  that  U2)on  plaintiff's  demand  that  the 
passway  for  his  cattle  be  constructed  in  accordance  with  the 
aiireement,  the  defendant  refused  to  construct  it. 

The  objection  of  the  defendant  to  the  introduction  of  the 
parol  evidence  offered  on  Ix^half  of  the  plaintiff  and  excludeil, 
was  on  the  ground  that  it  tended  to  alter  and  contradict  the 
legal  import  of  the  deed,  and  that  the  plaintiff  was  seeking  t'» 
prove  that  there  were  two  contracts  between  him  and  the  de- 
fendant, while  his  declaration  alleged  and  his  deed  showed  but 
one. 

We  are  of  opinion  that  the  letters  of  Churchill,  chief  engineer, 
and  Low,  the  real  estate  agent,  offered  by  plaintiff  in  error,  were 
inadmissible.  They  were  not  only  written  after  the  deed  ex- 
hibited with  the  declaration  was  executed  and  delivered,  but 
there  had  been  no  proof  that  the  writers  of  the  letters  were  the 
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authorized  agents  of  plaintiff  in  error,  or  that  they  had  any- 
thing to  do  with  the  making  of  the  eontract  between  the  parties. 
The  only  point  made  by  the  letter  to  which  Churchiirs  is  a 
reply,  is  that  the  county  road  should  be  located  at  a  particular 
place,  and  it  would  seem  that  Low's  letter  was  merely  intended 
to  express  the  view  that  defendant  in  error's  claim  that  the 
county  road  shown  on  the  map  made  a  part  of  the  deed,  was  to 
be  an  undergrade  crossing,  was  well  founded ;  that  it  was  his 
(plaintiff  in  error's)  intention  to  use  the  county  road  as  a  pass- 
way  for  his  cattle ;  and  that  this  plat,  showing  the  road  as  it 
did,  influenced  plaintiff  in  error  in  selling  the  land  conveyed  by 
the  deed,  instead  of  the  IV^  acres,  for  e$3,000. 

Xor  was  the  letter  of  Robertson,  Hall  &  Woods  at  all  relevant, 
and  therefore  it  was  also  proj^erly  rejected.  Xeither  the  map 
with  the  deed,  nor  either  of  these  letters,  intimated  any  claim 
for  a  private  passway,  or  of  two  contracts,  while  Robertson, 
Hall  k  Wood's  letter  says:  *^An  option  for  this  land  was  ob- 
tained from  Mr.  Trout  by  Mr.  C.  C.  Taliaferro,  representing 
the  railway  company,  on  Xovember  6,  1005  *  *  ^\  The 
property  in  question  embraces  22.57  acres,  as  shown  by  plan 
70S7-Revised,  which  was  attached  to  and  made  part  of  the 
option,"  etc.  The  ''revised"  plan  referred  to  was  shown  to  l)o 
the  map  exhibited  with  the  deed  as  a  part  thereof. 

The  trouble  with  plaintiff  in  error's  case  is  that,  in  his  dec- 
laration, under  the  gnise  of  enforcing  paymc^nt  of  the  purchase 
money  for  the  land  conveyed  in  the  deed,  he  sets  up  a  claim 
for  an  easement  over  the  land  conveyed — an  encumbrance  on 
the  land,  of  which  no  mention  is  made  in  the  deed — and  the 
parol  evidence  offered  by  him  was  for  the  purpose  of  showing 
that  he  was  entitled  to  recover  of  defendant  in  error  damages 
for  the  non-performance  of  its  contract  to  establish  for  the 
plaintiff  in  error  the  easement,  when,  in  ]x>int  of  fact,  the  last 
expression  of  the  parties  as  to  the  contract,  is  to  be  found  in  the 
deed  itself. 
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Xo  fraud  or  misconduct  is  alleged  in  the  declaration  in  the 
execution  or  procurement  of  the  deed  in  question,  and,  therefon?, 
this  parol  evidence  was  for  the  purpose  of  setting  up  a  prior 
contract  between  the  parties  diiferent  from  that  contained  in 
the  deed. 

It  is  true  it  is  settled  law  that  the  consideration  actually 
paid,  or  promised,  can  be  shown  to  have  been  other  than  that 
recited  in  the  instrument,  or  the  fact  of  payment  of  the  con- 
sideration agi'eed  upon  may  be  contradicted  in  an  action  for  its 
recovery;  but  it  is  equally  as  well  settled  that  parol  evidence 
is  inadmissible  to  alter  or  contradict  the  legal  import  of  a  deed. 
Its  legal  import  may  no  more  be  contradicted  by  parol  evidence 
than  its  actual  expressions.  Calhoun  &  Cowan  v.  Wilson,  27 
Gratt.  G49 ;  Sulphur  Mines  Co,  v.  Thompson,  93  Va.  293,  25 
S.  E.  232 ;  Watkms  v.  Robertson,  105  Va.  269,  54  S.  E.  33, 
5  L.  R.  A.  (X.  S.)  1194. 

*^It  is  true  that  the  deed  need  not  contain  all  the  stipulations 
of  the  parties.  For  example,  agreements  as  to  the  considera- 
tion and  mode  of  payment  need  not  be  embraced  in  the  deed, 
for  Ihe  instrument  purports  to  be  the  deed  of  but  one  of  tk* 
parties,  but  it  does  purport  to  contain  the  covenants  of  the 
grantor  in  respect  to  the  property  conveyed.  To  add  a  new  cov- 
enant by  parol  proof  would  be  a  palpable  violation  of  the  fa- 
miliar rule  that  written  contracts  are  not  to  be  varied  by  oral 
testimony.  Such  a  parol  stipulation,  it  has  been  held,  could  not 
be  i:>roof  in  respect  to  an  ordinary  bill  of  sale  of  personal  prop- 
erty." And  the  same  wnll,  of  course,  apply  to  a  conveyance  of 
land.  Browne  on  Parol  Ev.,  sec.  104,  Cabot  v.  Christie,  42  Vt. 
^"M  Am.  St.  Eep.  313. 

Ls  well  stated  by  the  author  of  Browne  on  Ev.,  supra,  *Tarol 
lence  is  incompetent  to  add  any  covenant  to  a  deed,  or  to  en- 
;e  or  contradict  any  covenant  or  create  a  reservation." 
'he  deed  between  these  parties  professes  to  convey  from  the 
itor  a  fee  simple,  unencumbered  title  to  the  land.     It  con- 
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mius  express  covenants,  **that  the  grantor  has  done  no  act  to 
cijcumber  it ;  that  the  grantee  shall  have  quiet  possession  thereof 
free  from  all  encumbrances ;''  while  the  proposed  parol  evidence 
offered  was  to  show  that  the  grantor  reserved  a  passway  six  feet 
wide  over  the  land  conveyed,  Xvhich  the  grantee  promised  so  to 
construct  and  maintain  that  the  grantor's  stock  might  pass  over 
it  at  will,  although  the  map  attached  to  the  deed  and  made  a 
part  thereof,  while  it  shows  the  change  of  location  of  the  county 
ruad  and  places  it  across  the  land  conveyed,  contains  nothing 
whatever  to  indicate  that  there  was  to  be  any  such  passway  for 
cattle  as  plaintiff  in  error  contends  for.  In  effect,  plaintiff  in 
error  is  contc^nding  that  by  a  contract,  not  proven  or  attempted 
to  be  proven  to  have  been  entered  into  prior  to  the  deed,  he  re- 
served to  himself  a  right  which  is  wholly  inconsistent  with  the 
terms  of  his  deed. 

In  the  case  of  Melton  v.  Watkins,  24  Ala.  433,  60  Am.  Dec. 
4n1,  very  similar  to  the  cas(»  under  consideration,  the  lower 
court  had  allowed  proof  of  contemporaneous  parol  agreement 
that  the  grantor  in  a  deed  to  land  could  remain  in  possession  for 
a  rime;  but  the  supreme  court  of  that  state  held  that  this  was 
error,  the  opinion  saying:  ^*It  (the  parol  evidence)  varied  by 
parol  the  legal  effect  of  the  deed  and  took  from  the  grantee  aj. 
interest  which  the  deed  conveyed  to  him.  The  rule  is  too  well 
^t'ttled  to  require  the  citation  of  authority  that  all  previous  or 
contemporaneous  parol  agreements  or  understandings  between 
the  parties  materially  altering  or  varying  by  adding  to  or  sul>- 
tracting  from  the  written  agreement,  must  be  considered  as 
merged  in  that  agreement,  and  the  writing  must  be  regarded  ai^ 
the  evidence  and  sole  expositor  of  the  contract  of  the  parties, 
when  it  is  clear  and  unambiguous." 

The  agreement  for  a  passway  over  the  land  conveyed  by 
plaintiff  in  error  is  not  collateral,  and  does  not  relate  to  a  sub- 
jV-ct  distinct  from  the  land,  but  is  really  a  part  and  parcel  of 
the  subject  conveyed.     We  can  see  no  difference  between  ro- 
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serving  a  right  of  way  and  reserving  the  right  to  possession  of 
the  land  after  the  conveyance,  which  was  held  in  the  case  of 
Melton  V.  Watkins,  supra,  could  not  be  done. 

In  Shaver  v.  Edgell  48  \V.  Va.  502,  37,  S.  E.  G04,  the  action 
was  trespass  quair  clausum  f  re  git  against  Edgell,  who  justifiotl 
on  the  ground,  among  others,  that  he  had  conveyed  the  land  to 
one  Hall,  under  whom  plaintiff  claimed,  with  the  agreement 
that  he  Avas  to  have  a  right  of  way  over  it,  and  that  the  tres- 
pass alleged  was  the  use  of  the  right  of  way.  It  was  held  that 
parol  evidence  to  prove  this  agreement  was  not  admissible,  the 
opinion  saying:  '*I  think  the  court  did  not  err  in  this.  To 
admit  such  evidence  would  be  dangerous  in  the  extreme.  The 
estate  of  man  in  land  would  be  very  precarious  if  such  were  the 
rule.  His  d(>ed  says  he  has  absolute  ownership  unencumbered 
by  the  great  burden  of  a  right  of  way;  but  slippery  memory  or 
perjury  comes  up  to  contradict  the  deed  and  place  a  hea\^  en- 
cumbrance upon  the  owner's  estate,  largely  detractive  from  the 
value  of  that  estate.  ^  *  *  Here  Edgell,  granting  all  his 
right  in  land,  seeks  afterwards  to  detract  from  the  legal  effect  of 
his  conveyance  by  loading  the  land  with  the  heavy  enciimbrant'^ 
of  a  private  right  of  way  for  all  time." 

It  is  not  to  be  questioned  that  ''a  separate  oral  agreement  a:^ 
to  any  matter  on  which  a  contract  is  silent,  and  which  is  not 
inconsistent  with  its  terms,  may  be  proven  by  parol,  if,  under 
the  circumstances  of  the  particular  case,  it  may  be  inferred 
that  the  parties  did  not  intend  the  written  paper  to  be  a  com- 
plete and  final  statement  of  the  whole  of  the  transaction  be- 
tween them.  But  such  an  agreement  must  not  only  be  collateral, 
but  must  relate  to  a  subject  distinct  from  that  to  which  the 
written  contract  applies ;  that  is,  it  must  not  be  so  closely  con- 
nected with  the  principal  transaction  as  to  form  part  and  parcel 
of  it.  And  when  the  writing  itself  upon  its  face  is  couched  in 
such  terms  as  import  a  complete  legal  obligation,  without  any 
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uncertainty  as  to  the  object  or  extent  of  the  engagement,  it  is 
conclusively  presumed  that  the  whole  engagement  of  the  j)aT- 
ties,  and  the  extent  and  manner  of  their  undertaking,  was  re- 
duced to  writing."  Seitz  v.  Brewers'  Refrigerating  Machine 
Co,.  141  U.  S.  510,  35  L.  Ed.  837,  12  Sup.  Ct.  46. 

The  map  exhibited  with  the  deed  in  this  case  is  as  much 
the  declaration  of  the  plaintiff  in  error  as  the  other  written  por- 
tions of  the  deed,  and,  as  we  have  remarked,  there  api)ears 
nothing  on  the  map  which  indicates  the  passway  for  catth^  as 
contended  for  by  him. 

In  Meade  v.  N,  cf  1i'.  Bij.  Co.,  81)  Va.  :^1)6,  15  S.  K.  497,  the 
bill  was  Sled  to  reform  or  cancel  a  deed  granting  the  railroad 
company  a  right  of  way,  because  the  parties  had  verbally  agreed 
that  a  trestle  with  a  passway  under  it  should  be  erected  across 
a  ravine  on  the  grantor's  laud,  which  agreement  was  not  in- 
serted because  the  parties  deemed  it  uunecessarv;  but  the  relief 
was  denied  on  the  grcmnd  that  parol  evidence  was  inadmissible 
to  show  the  agreement  for  the  passway,  such  an  agi*eem(^nt  being 
inconsistent  with  the  terms  of  the  deed  which  was  asked  to  bo 
reformed  or  canceled. 

In  that  case  Shenandoah  Valley  R.  To.  v.  Dunlop.  't^i'}  Va. 
34G,  10  S.  E.  239,  is  cited  as  conclusive  that  the  relief  sought 
could  not  be  granted.  In  the  case  cited  it  is  said :  ^The  authori- 
ties all  agree  that  equity  has  jurisdiction  to  reform  written  in- 
**tnunents  in  two  well  defined  classes  of  cases  only,  viz. :  Cl ) 
Where  there  has  been  an  innocent  omission  or  insertion  of  a 
material  stipulatfon  contrary  to  the  intention  of  both  parties, 
and  imder  a  mutual  mistake;  and  (2)  where  there  has  been  a 
mistake  of  one  party  accompanied  by  fraud  or  other  inecjuitable 
conduct  of  the  remaining  parties.  But  so  great  and  obvious  is 
the  danger  of  permitting  the  solemn  engagements  of  partitas, 
when  reduced  to  writing,  to  be  varied  by  parol  evidence,  that 
in  no  case  will  relief  be  granted  except  where  there  is  a  plain 
Vol.  cvn — 74. 
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mistake,  clearly  made  out  by  satisfactory  and  unquestionable 
proofs." 

This  rule  applies  with  more  force  in  a  court  of  law  than  in 
one  of  equity,  and  in  referring  to  the  rule,  Harrison,  J.,  in 
Slaughter  v.  Smitlier,  97  Va.  206,  33  S.  E.  545,  says:  '*This 
court  has  manifested  no  disposition  to  fritter  away  the  rule  of 
evidence  in  question  by  nice  distinctions  to  meet  the  hardships, 
real  or  supposed,  of  particular  cases."  It  was  there  further 
said,  that  it  cannot  be  assumed  that  the  written  contract  \»- 
twoen  the  parties  was  designed  as  an  imperfect  expression  of 
their  agreement  from  the  mere  fact  that  it  contains  nothing  on 
the  subject  to  which  the  parol  evidence  offered  is  directed.  *'0n 
that  assumption,  the  rule  which  excludes  parol  proof  as  a  means 
of  adding  to  the  written  contract  would  be  entirely  abrogated. 
*  "  ^  Where  parties  have  deliberately  put  their  mutual  engage- 
ments into  writing,  in  such  language  as  imports  a  legal  obliga- 
tion, it  is  only  reasonable  to  presume  that  they  have  introduced 
into  the  written  instrument  every  material  term  and  circum- 
stance; and  consequently  all  parol  testimony  of  conversations 
held  between  them,  or  declarations  made  by  either  of  them, 
whether  before,  after,  or  at  the  time  of  the  completion  of  the 
contract,  will  be  rejected.  If  the  written  contract  purports  to 
contain  the  whole  agreement  and  it  is  not  apparent  from  the 
writing  itself  that  something  is  left  out  to  be  supplied,  parol 
evidence  to  vary  or  add  to  its  terms  is  not  admissible." 

In  Naumherg  v.  Young,  44  N.  J.  L.  331,  43  Am.  St.  Rep.  3S0, 
the  action  was  trespass  on  the  case  to  recover  damages  for  a 
breach  of  an  alleged  parol  agreement  between  the  parties,  en- 
tered into  at  the  time,  or  prior  to,  the)  execution  of  a  lease  of  a 
certain  brick  factory ;  and  the  court  held  that  parol  evidence  to 
establish  this  collateral  agreement  was  inadmissible,  for  the 
reason  that  the  written  contract  purported  on  its  face  to  be  com- 
plete and  to  contain  the  entire  agreement  of  the  parties;  wd 
that  the  parol  evidence  offered  tended  to  add  another  term  to  the 
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agreement,  the  agreement  containing  nothing  on  the  oubject  tc^ 
which  the  parol  evidence  was  directed.  The  opinion  in  that 
case  reviews  a  great  number  of  decided  cases,  and  declares,  as 
this  court  did  in  Slaughter  v.  Smither,  supra,  that  to  admit 
parol  proof  to  add  to  a  written  contract  in  such  a  case  would 
be  entirely  to  abrogate  the  rule  of  the  common  law,  that  parol 
evidence  is  inadmissible  to  contradict  or  vary  the  terms  of  a 
valid  written  instrument. 

We  find  nothing  in  the  case  here  which  takes  it  from  under 
the  control  of  that  rule  of  the  common  law ;  and,  therefore,  the 
judgment  complained  of  is  affirmed. 

Ajjirmed. 
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RicbniOHl 

Virginia  Fire  &  ^Marine  Ins.  Co.  v.  J.  I.  Case  Tiireshhstg^ 

Machine  Co. 

November  21,  1907. 

Absent,  Cardwell,  J. 

1.  Fire  Insurance — Clause  Against  Encumbrances — Breach — Recorded 
Lien — 'So  Representations — Return  of  Premium — ^Where  a  policy  of 
fire  insurance  provides  that  the  policy  shall  be  void  if  the  property 
insured  be  or  become  encumbered  by  any  lion  by  mortgage,  deed  of 
trust,  judgment  or  otherwise,  prior  or  subsequent  to  the  date  of  the 
policy,  and  at  the  date  of  the  insurance  there  is  a  deed  of  trust  on 
the  property,  duly  recorded,  the  policy  is  avoided  thereby,  if  the 
company  had  no  other  knowledge  of  such  deed,  althoiigh  the  appli- 
cation for  the  insurance  was  verbal  and  no  questions  were  asked,  and 
no  representations  made  by  the  assured  as  to  encumbrances.  The 
assured,  by  acceptance  of  the  policy,  is  charged  with  notice  of  its 
contents  and  bound  by  its  conditions,  and  the  company,  by  issuing 
the  policy  without  inquiry,  does  not  waive  the  condition  a»  to  title 
or  encumbrances,  unless  the  facts  were  known  to  the  company  or  its 
agents  when  the  policy  was  issued,  or  the  company  was  chargeable 
with  such  knowledge;  nor  is  the  company  obliged  to  return,  or  offer 
to  return  the  premiums  voluntarily  paid  as  a  condition  precedent  to 
availing  itself  of  its  defense  to  an  action  on  the  policy. 

Error  to  a  judgment  of  the  Circuit  Court  of  Clarke  county  in 
a  proceeding  by  motion  for  a  judgment.  Judgment  for  the 
plaintiff.    Defendant  assigns  error. 

Reversed. 

The  opinion  states  the  case. 

Marshall  McCormicJc,  for  the  plaintiff  in  error. 
Whiting  &  Smith,  for  the  defendant  in  error. 
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Buciiajntan^  J.,  delivered  the  opinion  of  the  court. 

The  policy  of  insurance  upon  which  this  proceeding  is  based 
contains  the  following  provision:  **This  entire  policy  *  *  * 
shall  be  void  *  *  *  if  the  property  hereby  insured,  or  any  part 
or  item  thereof,  be  or  becomes  incumbered  by  any  lien  by 
mortgage,  deed  of  trust,  judgment,  or  otherwise,  either  prior  or 
subsequent  to  the  date  hereof." 

There  was  a  deed  of  trust  upon  the  property  insured  at  the  date 
the  policy  was  issued,  and  the  question  involved  here  is,  whether 
upon  the  facts  agreed,  the  whole  matter  of  law  and  fact  being 
submitted  to  the  court,  it  erred  in  holding  that  the  insurance 
company  was  liable. 

The  facts  agreed  are  as  follows : 

"First :  That  C.  K.  Sowers,  the  assignor  of  the  plaintiff,  was 
approached  by  an  agent  of  the  defendant  insurance  company  to 
take  out  a  policy  of  insurance  upon  his  machine,  which  said 
Sowers  agreed  to  do,  without  making  any  verbal  representation 
to  said  agent  as  to  his  title  or  ownership  in  said  machine  and 
fixtures;  that  no  written  application  was  presented  to  the  in- 
sured, C  K.  Sowers;  none  was  signed  by  him;  no  questions 
were  asked  by  the  agents  of  the  insurance  company  as  to  title 
or  incumbrances. 

^'Second :  That  C.  K.  Sowers  paid  the  jx^rmium  for  said  in- 
surance, and  the  policy  sued  upon  was  delivered  to  him. 

"Third:  That  the  insured  C.  K.  Sowers  complied  with  all 
conditions  of  said  policy,  and  that  the  fire  occurred  as  alleged  in 
the  plaintiff's  notice,  without  any  fault  on  the  part  of  C.  K. 
Sowers. 

'Tourth:  That  the  amount  sued  for,  $700.00  is  not  more 
than  three-fourths  of  the  actual  value  of  said  machine  and  fix- 
tures at  the  time  it  was  burnt,  as  stated  above. 

^*Fifth :  That  the  property  insured  was  encumbered  by  a  deed 
of  trust  to  secure  part  of  the  unpaid  purchase  money  due  to  the 
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plaintiff,  which  deed  of  trust  was  of  record  in  the  clerk's  office  of 
Clarke  county.  The  compliance  with  the  conditions  of  the 
policy  referred  to  in  the  third  clause  of  this  agreement  of  facts 
does  not  refer  to  the  condition,  and  was  not  intended  to  include 
the  condition  that  there  should  be  no  existing  or  after-created 
encumbrance.  It  still,  however,  being  agreed,  that  as  to  this 
condition,  no  written  application  was  made,  that  none  was  either 
presented  to  the  applicant  or  signed  by  him,  that  no  questions 
were  asked  by  the  agent  of  the  company  as  to  encumbrances, 
and  no  verbal  representations  were  made  by  C.  K.  Sowers,  the 
insured,  as  to  encmnbrances." 

Upon  these  facts,  under  the  decision  of  this  court  in  the  case 
of  ^Vestchester  Fire  Ins.  Co.  v.  Ocean  View  Pleasure  Pier  Co., 
100  Va.  G33,  56  S.  E.  584,  1  Va.  App.  CI,  the  insured  was  not 
entitled  to  recover.    In  that  case  our  decisions  bearing  upon  the    j 
question  under  consideration  were  reviewed,  and  the  conclusion   j 
reached,  that  where  the  condition  of  a  fire  insurance  policy  is 
that  it  shall  be  void  if  the  interest  of  the  insured  be  other  thai,   j 
unconditional  ownership,  or  if  the  subject  of  insurance  be  a   } 
building  on  ground  not  owned  by  the  insured  in  fee  simple,  thi^   ^ 
insured  by  accepting  the  policy  is  charged  with  notice  of  it^   f 
contents  and  bound  by  its  conditions,   and  the  company  by   1 
issuing  the  policy  without  inquiry  does  not  waive  the  conditior 
as  to  title  and  ownership  unless  the  facts  were  known  to  the 
company  or  its  agent  when  the  policy  was  issued,  or  the  com- 
pany was  chargeable  with  such  knowledge;  and  that  the  insur- 
ance company  is  not  obliged  to  return  or  offer  to  return  the 
premiums  voluntarily  paid  before  notice  of  the  fact  that  tk 
policy  was  not  in  force  as  a  condition  precedent  to  availing  it- 
self of  its  defence  to  an  action  on  the  policy.    In  that  case  the 
condition  of  the  policy  was  that  it  should  be  void  if  the  intere^ 
of  the  insured  was  other  than  unconditional  and  sole  ownership, 
or  if  the  building  insured  should  be  upon  ground  not  owned  by 
the  insured  in  fee  simple.     In  this  case,  the  condition  of  the 
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policy  is  that  it  shall  be  void  if  the  property  insured,  or  any 
part  thereof,  was  then  or  should  become  incumbered  by  any  lien 
by  mortgage,  deed  of  trust,  judgment  or  otherwise.  If  a  breach 
of  the  condition  in  the  one  case  avoided  the  policy,  there  is  no 
reason  why  a  breach  in  the  other  should  not  do  so,  for  the 
principle  involved  in  both  is  the  same,  and  the  current  of  au- 
thority is  that  the  policy  in  the  one,  as  in  the  other  case,  stands 
avoided  under  the  facts  disclosed  by  this  record.  19  Cyc.  701. 
The  judgment  of  the  circuit  court  must,  therefore,  be  re- 
versed ;  and  this  court  will  render  such  judgment  as  that  court 
ought  to  have  rendered. 

Reversed. 
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Ricbnonl 

WiLsox'j?  Executor  v.  Keckley. 

November  21,  1907. 

Absent,  Keith,  P.,  and  Cardwell,  J. 

1.  JNcvv  i'RiAL — After-Discovered  Evidence — Counter  Affidavits. — On  the 
hearing  of  a  motion  to  set  aside  a  verdict  for  after-discovered  evi- 
dence, counter  affidavits  may  be  received.  To  warrant  a  new  trial 
for  after-discovered  evidence,  the  evidence  must  be  such  as  ou^ht, 
on  another  trial,  to  produce  an  opposite  result  on  the  merits,  and 
not  merely  for  the  purpose  of  impeaching  or  discrediting  a  witness 
on  the  opposite  side. 

Error  to  a  judgment  by  the  Circuit  Court  of  Rockingham 
county  in  a  proceeding  by  motion  for  a  judgment.  Judgment 
for  the  defendant.     Plaintiff  assigns  error. 

Affirmed, 

The  opinion  states  the  case. 

Ed.  C.  Martz  and  D.  0.  Dechert,  for  the  plaintiff  in  error. 
Conrad  &  Conrad,  for  the  defendant  in  error. 
Buchanan,  J.,  delivered  the  opinion  of  the  court. 

The  first  question  raised  on  this  writ  of  ^rror  is  whether  or 
not,  upon  the  motion  to  set  aside  the  verdict  on  the  ground  of 
newly-discovered  evidence,  it  was  error  in  the  court  in  passing 
upon  that  motion  to  consider  counter  affidavits. 

It  was  settled  in  Nicholas'  cosp,  91  Va.  741,  752,  21  S.  E. 
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3d4,  that  such  affidavits  may  be  considered  by  the  court  in  de- 
termining  whether  or  not  a  new  trial  should  be  granted  on 
that  ground. 

The  motion  to  set  aside  the  verdict  and  award  a  new  trial 
because  of  the  newly  discovered  evidence  was  overruled,  ana 
tliis  action  of  the  court  is  also  assigned  as  error. 

The  only  issue  in  the  case  was  whether  or  not  the  bond  upon 
which  the  motion  for  judgment  was  based  had  been  paid.  Upon 
the  trial  the  defendant  introduced,  among  others,  two  witnesses, 
CJatterbuck  and  Landes,  who  testified  that  they  were  present 
when  the  bond  in  suit,  or  one  of  like  amount,  was  paid,  narrated 
the  circumstances  under  which  the  payment  was  made,  and  said 
that  they  were  called  upon  by  Captain  Wilson,  the  obligee  in  the 
bond  sued  on,  to  witness  the  fact  that  it  had  been  paid,  as  the 
"note"  was  at  the  obligee's  shop  and  not  at  his  house,  where  the 
payment  was  made,  and  that  ho  was  dressing  and  in  a  hurry  to 
p  to  the  springs  and  did  not  have  time  to  get  it,  but  would 
mark  it  satisfied  and  surrender  it  to  the  defendant.  The  plain- 
tiff, in  opposition  to  this,  testified  that,  in  several  conversations 
he  had  with  defendant  in  reference  to  the  bond,  he  claimed  to 
have  paid  the  note  to  the  obligee  in  his  barnyard  while  he  wa;^ 
getting  his  horse  and  buggy  to  go  to  Sparkling  Springs;  that 
as  he  understood  the  defendant,  he  did  not  claim  that  anyone 
else  was  present  at  that  time;  and  that  the  only  person  by 
^vhom  he  could  prove  the  pajonent  was  a  Mr.  Leake,  who  took 
Lis  place  in  the  tannery,  where  he  was  employed  while  he  went 
(mt  at  the  dinner  hour  to  make  the  payment. 

The  newly  discovered  evidence  upon  which  the  plaintiff 
rflies  tends  to  prove,  in  the  language  of  his  petition  for  thn 
writ  of  error, 

^'1.  That  on  the  9th  day  of  August,  1901,  when  Wilson  went 
to  Sparkling  Springs,  and  the  only  date  upon  which  the  pay- 
ment claimed  could  have  occurred  at  all  with  any  of  the  attend- 
ant circumstances  narrated  by  defendant's  witnesses,  Keckley 
Vol.  evil — 75. 
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(the  defendant)  was  not  at  work  at  the  tannery.  *  *  *  Thb 
disposes  at  once  of  Clatterbuck,  who  claims  to  have  been  obliged 
to  wait  to  see  Keckley  until  he  should  have  stopped  work  for  the 
noon  hour,  and  to  have  actually  joined  him  on  his  way  from 
work  at  the  tannery ;  and  of  Landes,  who  as  claimed  by  him 
and  Clatterbuck  came  from  the  tannery  with  Keckley. 

"2.  That  at  the  time  when  it  is  claimed  by  these  witnesn^  _, 
the  payment  was  made,  Wilson  was  at  the  home  of  Mis?  j 
Points — not  at  his  own  house — and  the  payment  could  not,  ^ 
therefore,  have  been  made.  j 

"3.  That  Wilson  did  not  change  his  costume  before  leaving  j 
town,  and,  therefore,  the  testimony  of  Clatterbuck  and  Landes  * 
that  he  was  dressing  to  go  to  the  Spring  when  the  alleged  j 
payment  was  made,  could  not  be  true.  *     *     * 

"4.  That  at  the  time  of  said  alleged  payment  the  witness, 
Clatterbuck,  was  not  in  the  town  of  Harrisonburg  at  all  *  *  *" 

The  object  of  the  newly-discovered  evidence  was  manif^tlv 
to  discredit  the  witnesses  Clatterbuck  and  Landes,  who  had  tes- 
tified at  the  trial  that  they  were  present  when  the  debt  sued  for 
was  paid.  Xone  of  the  newly  discovered  witnesses  knew  anv- 
thing  about  the  fact  in  issue ;  their  statements  were  as  to  other 
facts,  which,  if  true,  tended  to  show  that  Clatterbuck  and 
Xandes  had  testified  falsely,  as  it  was  impossible  for  them  to 
have  been  witnesses  to  the  payment  of  the  debt  at  the  time  ani 
under  the  circumstances  disclosed  by  their  evidence.  The  ob- 
ject of  this  newly  discovered  evidence  was  not  only  to  discredit 
Clatterbuck  and  Landes,  but  it  is  not  at  all  clear,  that,  upon  a 
new  trial  it  ought  to  produce  a  different  result,  especially  in 
the  light  of  the  counter  affidavits — indeed,  it  could  not  do  ?o 
unless  the  jury  believed  that  those  witnesses  were  wilfnllj 
swearing  falsely. 

With  respect  to  granting  new  trials  on  the  ground  of  aftp^ 
discovered  evidence,  there  are  certain  principles  of  law  which 
must  be  considered  as  settled.    Among  these  are,  that  the  en- 
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dence  must  be  such  as  ought,  on  another  trial,  to  produce  an 
opposite  result  on  the  merits,  and  that  it  must  not  be  merely  for 
the  purpose  of  impeaching  or  discrediting  a  witness  on  the  op- 
posite side.  Thompson  v.  ComHh,  8  Gratt.  637,  641;  St 
John's  Ex.  V.  Alderson,  32  Gratt.  140;  Wynne  v.  Newman's 
Admr.,  75  Va.  811;  Nicholas'  Case,  91  Va.  741,  21  S.  E.  364. 
Applying  these  principles  to  the  motion  for  the  new  trial,  we 
are  of  opinion  that  the  circuit  court  did  not  err  in  overruling 
the  same;  and  that  the  judgment  complained  of  should  be  af- 
firmed. 

Afjfirmed. 
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Statement. 


Hicbnonl 

XoiJFOLK  k  Westekn  Kailway  Co.  v.  Obenchain. 
November  21,  1907. 
Absent,  Cardwell,  J. 

1.  Equity  Pleading — Parties  Defendant — Lack  of  Interest  or  LiabUUy.'' 

A  demurrer  to  a  bill  to  restore  a  water-right  is  properly  sustained 
as  to  a  defendant  who  is  not  charged  to  have  obstructed  the  rig^^ 
whose  rights  are  not  involved  in  the  suit,  and  against  whom  no 
relief  is  prayed  either  by  the  complainant  or  his  co-defendant 

2.  Deeds — What  Passes — Appurtenances — Water  Rights. — A  grant  of  *11 

the  grantor's  "right,  title  and  claim  of  whatever  kind,  in  and  to" 
certain  property  carries  with  it,  as  an  appurtenance,  the  easem«t 
of  a  waterway  over  the  lands  of  the  grantor  to  and  for  tiie  nse  of 
the  premi^'es  granted,  although  such  easement  be  not  expressly  men- 
tioned.    Code,  Sec.  2443. 

3.  Easements — Abandonment. — The  mere  nonuser  of  an  easement  ^^ 

has  been  created  by  grant  does  not  extinguish  it,  or  show  that  it  hw 
been  abandoned.  To  show  this,  there  must  be  acts  by  the  owner 
showing  au  intention  to  abandon,  or  an  adverse  user  by  the  owner 
of  the  servient  tenement,  acquiesced  in  by  the  owner  of  the  dominint 
estate.  Nothing  short  of  a  user  by  the  owner  of  the  servient  «Ute, 
which  is  adverse  to  the  enjojinent  of  the  easement  by  the  owner 
thereof,  for  a  period  sufficient  to  create  a  prescriptive  rights  will 
destroy  the  right  granted. 

Appeal  from  a   decree   of   the    Circuit    Court  of  Bot^tour: 
county.     Decree  for  complainant.     Defendant  appeals. 


The  opinion  states  the  case. 


Affirmed. 
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E.  M.  Pendleton  J  for  the  appellant. 
IF.  B.  Simmons  and  Benj,  Haden,  for  the  appellee. 
Haeeison,  J.,  delivered  the  opinion  of  the  court. 

This  bill  in  chancery  was  filed  by  the  appellee,  D.  C.  Oben- 
chain,  against  the  appellant  and  J  anies  Mundy,  to  have  restored 
a  certain  water  right  alleged  to  have  been  obstructed  by  a  wide 
and  high  fill  made  by  the  Xorfolk  &  Western  Eailway  Com- 
pany over  the  route  of  the  race  and  trunk,  formerly  used  in 
<!ouducting  the  water  over  the  right  of  way  granted  by  J.  J. 
Echols  to  the  Shenandoah  Valley  Railroad  Company  lu 
August,  1881.  The  complainant  claims  that  he  owns  this  water 
right,  and  is  entitled  to  have  it  flow  from  its  source,  unob^ 
stnicted,  to  his  foundry  and  machine  shops;  and  that  he  has 
acquired  this  right  under  his  purchase  of  this  property  from 
his  grantor  and  her  predecessors  in  title. 

By  decree  of  September,  1905,  a  demurrer  to  the  bill  by 
James  Mundy,  was  sustained,  and  the  bill  di^^missed  as  to  him ; 
and  in  June,  1906,  the  cause  was  considered  on  its  merits,  upon 
the  proceedings  had  therein,  and  a  decree  entered,  holding  that 
the  complainant  was  entitled  to  the  water  right  in  question  as 
appurtenant  to  his  foundry  and  machine  shop  lot;  and  the 
court,  not  being  then  advised  as  to  the  best  method  of  affording 
ibe  complainant  relief,  recommitted  the  cause  to  its  master 
commissioner,  who  was  directed  to  inquire  and  report  whether 
the  defendant  railway  company  should  be  required  uncondi- 
tionally to  remove  the  obstruction,  or  whether  it  should  be  re- 
quired to  provide  a  passageway  for  the  water  through  its  fill, 
and,  if  the  latter,  to  locate  the  point  at  which  such  passage- 
way should  be  constructed  and  the  size  of  the  same.  From 
hoth  of  these  decrees,  this  appeal  has  been  taken. 

We  are  of  opinion  that  the  circuit  court  committed  no  error 


Digitized  by 


Google 


598     XoKFOLK  &  W.  K.  Co.  V.  Obekchain,  107  Va,  596. 

Opinion. 

in  sustaining  the  demurrer  of  James  Mundy  and  dismissing  the 
bill  as  to  him. 

The  only  reference  to  James  Mundy  in  the  bill  is  that,  by  his 
deed  of  April  30,  1901,  he  had  attempted  and  pretended  to 
convey  the  water  right  in  question  to  the  appellant  company, 
charging  that  Mundy  did  not  own  such  water  right,  and  that 
the  railway  company,  therefore,  acquired  no  rights  under  such 
pretended  deed,  which  was  void.  The  bill  charged  that  the 
water  right  had  been  obstructed  by  the  N.  &  W.  Ky.  Co. 
making  a  fill  across  the  water  course.  It  does  not  charge  that 
Mundy  had  obstructed  the  water  right ;  that  he  owned  any  land 
through  which  the  water  would  run ;  or  that  he  had  any  con- 
trol over,  or  right  to,  the  water.  It  does  not  allege  that  Mundy 
can  or  should  be  required  to  restore  such  water  right  if  the 
complainant  is  entitled  to  it.  Ko  relief  is  prayed  against 
JMundy,  the  prayer  of  the  bill  being  that  the  appellant  railway 
company  be  required  to  remove  the  fill,  or  that  it  be  required  to 
pay  a  money  compensation  in  lieu  of  such  removal,  and  that  it 
be  enjoined  from  further  interfering  with  the  flow  of  the  water. 
There  is  no  issue  made  by  the  pleadings  between  Mundy  and 
the  appellant  railway  company.  The  answer  of  the  appellant 
was  not  filed  as  a  cross  bill,  and  Mundy  was  not  made  a  pam 
to  it,  and  was  not  required  to  take  any  notice  of  its  allegations. 
If  it  be  claimed  that  Mundy  is  under  a  liability  to  the  railroad 
company  by  reason  of  his  deed  of  April  30,  1901,  he  is  entitled 
to  be  properly  impleaded  by  the  company  before  a  hearing  of 
the  controversy^  in  which  controversy,  so  far  as  this  record 
shows,  the  appellee,  Obenchain,  appears  to  have  no  interest. 

We  are  further  of  opinion  that  there  is  no  error  in  the  decree 
of  June,  1906,  holding  that  the  appellee,  D.  C.  Obenchain,  i? 
entitled  to  the  water  right  in  question. 

The  record  shows  that  in  the  year  1873  the  property  in  con- 
troversy, together  with  other  property,  was  sold  and  conveyed 
to  one  J.  J.  Echols  by  L.  Linkenhoker,  a  special  commissioner 
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of  tie  court.  This  deed  from  Linkenhoker,  commissioner,  to- 
Echols  conveys  the  water  right  in  controversy  to  Echols,  and 
by  the  citations  it  contains  shows  that,  for  many  years  prior 
thereto,  this  water  right  was  recognized  and  reserved  in  the 
deeds  conveying  this  foundry  and  machine  shop  property.  In 
August,  1881,  J.  J.  Echols  granted  and  conveyed  to  the  Shen- 
andoah Valley  Kailroad  Company,  the  predecessor  in  title  to 
the  appellant,  a  right  of  way  for  its  railroad  through  these 
lauds.  In  this  deed,  the  grantor  expressly  reserved  the  right 
to  have  this  water  continue  to  flow  uninterruptedly  to  his  foun- 
dry and  machine  shops,  and  the  Shenandoah  Valley  Railroad 
Company  covenanted  to  so  protect  such  water-way  over  the* 
land  conveyed  to  it  as  not  to  diminish  the  flow  or  affect  the  fall 
of  the  water  in  its  passage  to  the  machine  shops.  Subsequently, 
in  October,  1881,  Echols  conveyed  the  foundry  and  machine 
shop  lot,  as  to  which  he  had  reserved  the  water  right  in  his 
deed  to  the  Shenandoah  Valley  Eailroad  Company,  to  James 
Mundy,  making  special  reference  to  the  Linkenhoker  deed  as 
the  source  of  his  title  and  for  a  particular  description  of  the 
property  he  was  then  conveying.  In  October,  1890,  James 
Mundy  conveyed  all  of  his  right,  title,  claim  and  interest,  of 
whatever  kind,  in  the  controverted  property  to  the  Riverside 
Land  Company,  and  it  has  passed,  with  its  d!^purtenances,  from 
that  company  through  several  alienations  to  tho  appellee,  Oben- 
chab,  whose  deed  from  Emma  J.  McLaughlin  is  dated  Feb- 
mary  26,  1902. 

In  April,  1901,  the  appellant  railway  company,  the  suc- 
cessor in  title  to  the  Shenandoah  Valley  Eailroad  Company, 
desiring  to  do  away  with  the  trestle  then  in  use  and  to  substi- 
tute the  fill  complained  of  across  the  water  way,  obtained  from 
James  Mundy,  who  had  theretofore  parted  with  the  property, 
a  deed  reciting  the  covenant  of  the  Shenandoah  Valley  Rail- 
road Company,  to  protect  the  water  right,  and  releasing  the 
appellant  from  all  obligation  with  respect  to  such  water  right. 
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and  authorizing  it  to  fill  up  the  space  over  the  waterway  there- 
tofore spanned  by  the  trestle. 

The  contention  of  the  appellant  is,  that  there  is  no  express 
grant  of  the  water  right  in  the  deed  of  October,  1890,  from 
James  Mundy  to  the  Riverside  Land  Co.,  and  nothing  therein 
to  indicate  an  intention  to  convey  any  water  right;  that  the 
foundry  and  machine  shops  were  then  in  a  state  of  decay;  and 
that  the  Riverside  Land  Co.  bought  the  property  to  be  divided 
up  into  town  lots,  which  was  done  and  the  plat  thereof  recordeil 

Mundy  conveyed  to  the  Riverside  Land  Co.  all  of  his  righi> 
title  and  claim,  of  whatever  hind,  in  and  to  the  controverkck 
property;  among  these  rights  which  he  o\vned  was  the  waur 
right  in  question,  which  had  been  conveyed  to  him  by  EchoU, 
and  the  preservation  and  protection  of  which  had  been  ex- 
pressly guaranteed  to  the  property  by  the  recorded  covenant  o: 
the  Shenandoah  Valley  Railroad  Company,  before  Mundy  be- 
came the  owner.  It  is  true  that  the  water  right  was  not  speci- 
fically mentioned  in  the  deed  from  Mundy  to  the  Riverside 
Company,  but  it  was  not  reserved  or  excepted  from  that  grant' 
and  hence  the  easement  passed  from  the  grantor,  as  an  ap- 
purtenance passing  with  the  land,  as  fully  as  the  buildings  or 
other  rights  appurtaining  thereto. 

The  code  provides  that,  "Every  deed  conveying  land  shall. 
unless  an  exception  be  made  therein,  be  construed  to  include  all 
buildings,  privileges,  and  appurtenances  of  every  kind  belong- 
ing to  the  lands  therein  embraced."    Code,  1904,  sec.  2443. 

This  right  of  easement  originated  by  express  grant,  and  is 
shown  to  be  reasonably  necessary  to  the  beneficial  enjoyment 
of  the  property  in  question,  to  which  it  is  an  appurtenance.  It? 
preservation  as  an  important  appurtenance  to  the  property  was 
carefully  guarded  and  protected  when  the  right  of  way  ^? 
granted  to  the  Shenandoah  Valley  Railroad  Company,  and  it 
has  passed  without  qualification  or  reservation  as  a  property 
right  from  those  who  originally  created  it,  through  successive 
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owners,  to  the  appellee,  J).  C  ObenchaiiL  As  late  as  April, 
1901,  the  appellant,  in  changing  its  track  from  a  trestle  to  a 
fill,  recognized  the  existence  of  this  water  right  and  its  value 
by  attempting  to  buy  it  from  James  Mundy,  and  to  obtain  from 
him  a  release  of  the  obligation  it  was  under,  by  reason  of  the 
covenant  of  its  predeccessor,  to  preserve  and  protect  the  same. 

It  is  true,  as  contended,  that  this  property  has  for  a  long 
time  been  in  a  dilapidated  condition,  and  that  the  water  right 
in  controversy  has  not  been  used  for  a  number  of  years ;  but 
the  mere  nonuser  of  an  easement  which  has  been  created  by 
grant  does  not  extinguish  it,  or  show  that  it  has  been  aban- 
doned.   Angell  on  Water  Courses,  sec.  252. 

In  Watts  V.  Johnson  R.  E.  Corp.  105  Va.  510,  525,  54  S.  E. 
317,  319,  it  is  said,  citing  numerous  authorities:  "The  doc-, 
trine,  too,  is  well  settled,  that  mere  nonuser  of  an  easement 
created  by  deed  for  a  period,  however  long,  will  not  amount  to 
abandonment.  To  show  this  there  must  be  acts  of  the  owner 
showing  an  intention  to  abandon,  or  an  adverse  user  by  the 
owner  of  the  servient  estate,  acquiesced  in  by  the  owner  of  the 
dominant  estate.  Nothing  short  of  a  user  by  the  owner  of  the 
servient  estate,  which  is  adverse  to  the  enjoyment  of  the  ease- 
ment by  the  owner  thereof,  for  a  period  sufficient  to  create  a 
prescriptive  right,  will  destroy  the  right  granted." 

The  record  in  the  case  at  bar  does  not  justify  the  conclusion 
that  the  appellee,  Obenchain,  has  abandoned  the  water  right  in 
controversy,  or  that  it  was  ever  abandoned  by  those  under  whom 
he  claims. 

For  these  reasons,  the  decrees  complained  of  must  bo  af- 
firmed. 

Affirmed, 


Vol.  evil— 70. 
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Ricbnotil 

Deatkick^s  Administrator  v.    State  Life  Insurance   Co^ 

November  29,  1907. 

Absent,  Cardwell,  J. 

1.  Pleading — Plea  in  Abatement — Non-joiner  of  Issue — When  Immaterial. — 

\\  here  there  has  been  no  formal  joinder  of  issue  on  a  plea,  but  it  ap- 
pears that  the  court  to  which  the  parties  had  submitted  all  matters- 
of  law  and  fact,  and  the  plaintiff  and  defendant,  dealt  with  the  case- 
as  though  the  pleadings  had  been  perfected;  and  the  evidence  wai» 
i'jtroduced  and  the  case  argued  by  counsel,  and  decided  by  the  court 
as  though  the  utmost  formality  in  pleading  had  been  observed,  the 
plaintiff  is  estopped  to  raise  the  objection  of  the  want  of  such 
joinder  in  this  court  for  the  first  time,  as  it  is  manifest  that  no- 
injury  has  resulted  to  him  from  the  omission. 

2.  Pleadinq — Plea  to  the  Jurisdiction — Duplicity,— J^o  constitute  a  suffi- 

cient plea  to  the  jurisdiction  of  the  court,  every  ground  of  jurisdic- 
tion enumerated  in  the  statute  must  be  negatived  in  the  plea ;  and  a. 
plea  which  does  this,  is  not  bad  for  duplicity. 

3.  Pbocess — When  Sent  to  Another  County. — Process  to  conunence  an  ac- 

tion can  only  issue  to  another  coimty  than  that  in  which  the  action 
is  brought  when  some  jurisdictional  fact  exists  under  section  3214  of 
the  Code. 

4.  Pleading — venue — Plea  to  the  Jurisdiction — Proof — Immateriality. — In 

an  action  agai-ast  a  foreign  corporation  to  recover  a  personal  judg« 
ment  against  it,  but  where  no  attachment  is  sued  out,  it  is  imma* 
terial  whether  the  defendant  did  or  did  not  have  estate  due  it  in  the 
county  where  the  action  is  brought;  and,  on  trial  of  a  plea  to  the 
jurisdiction,  the  lack  of  such  estate  need  'not  be  proved. 

5.  Pleading — Plea  in  Abatement — Better  Writ. — As  a  general  rule,  a  piem. 

in  abatement  must  show  a  more  proper  or  sufficient  jurisdiction  in 
some  other  court  of  the  state  wherein  the  action  is  brought,  but 
this  requirement  is  not  available  where  the  plea  shows  a  condition  of 
facts  under  which  no  court  in  the  state  has  jurisdiction. 
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(i.  VEXUE — Foreign  Corporation — Doing  Business  in  State — A  foreign  cor- 
poration ma^y  be  sued  on  a  transitory  cause  of  action  wherever  it  is 
doing  business  in  such  a  manner,  and  to  such  an  extent,  as  to  war- 
rant the  inference  that,  through  its  agents,  it  is  present. 

7.  ViHUE — Foreign  Corporations — Service  on  Statutory  Agent, — Where 
none  of  the  grounds  of  jurisdiction  enumerated  in  sections  3214  and 
3215  are  present,  an  action  against  a  foreign  corporation  must  be 
brought  where  the  statutory  agent  of  the  corporation  resides.  It 
cannot  be  brought  in  another  county  or  city,  and  have  process  sent 
to  the  county  or  city  in  which  such  statutory  agent  resides. 

Error  to  a  judgment  of  the  Circuit  Court  of  Frederick 
county  in  an  action  under  the  statute  for  proceeding  on  insur- 
ance policies.    Judgment  for  defendant.  Plaintiff  assigns  error. 

Affirmed. 
The  opinion  states  the  case. 

Barton  &  Boyd,  for  the  plaintiff  in  error. 

fi.  M,  Ward,  for  the  defendant  in  error. 

Keith^  p.,  delivered  the  opinion  of  the  court. 

Parvin  E.  Deatrick,  of  Martinsburg,  W.  Va.,  took  out  a 
policy  of  insurance  upon  his  life  in  the  State  Life  Insurance 
Company,  of  Indianapolis,  Indiana.  Some  time  after  taking 
out  this  policy  he  died  in  the  city  of  Martinsburg,  W.  Va.,  on 
January  27,  1905.  His  estate  was  committed  to  J.  William 
Taylor,  sergeant  of  the  city  of  Winchester,  Virginia,  who 
brought  suit  upon  the  policy  of  insurance  and  filed  his  declara- 
tion to  the  second  February  rules,  1906.  To  the  same  rules  the 
defendant  appeared  and  filed  three  pleas  in  abatement,  to  the 
first  of  which  the  plaintiff  replied;  the  replication  was  sus- 
tained, and  this  plea  passed  out  of  the  case. 

In  Plea  Xo.  2,  the  defendant  craved  oyer  of  the  writ  and  the 
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return  of  the  officer  thereof,  from  which  it  appears  that  it  was 
directed  to  the  sheriff  of  the  city  of  Richmond,  and  was  served 
by  his  deputy  upon  Emmett  Seaton,  the  statutory  agent  of  tlie 
defendant  company,  in  the  city  of  Richmond.  Thereupon  the 
defendant  prayed  judgment  of  said  writ  and  the  return  thereon, 
because  "it  appears  from  the  said  writ  and  the  return  thereon 
that  the  defendant  is  sued  alone  and  not  with  any  person  re- 
siding in  the  county  of  Frederick ;  that  the  writ  is  directed  lu 
the  sergeant  of  the  city  of  Richmond,  Virginia,  and  was  by  said 
officer  or  his  deputy,  served  upon  the  agent  of  the  defendant 
corporation  within  the  said  city ;  that  at  the  time  the  writ  was 
company,  incorporated  under  the  laws  of  the  state  of  Indiana, 
company,  incorporated  under  the  laws  of  the  State  of  Indiana, 
and  not  a  resident  of  the  state  of  Virginia,  and  that  its  princi- 
pal office  was  and  is  at  Indianapolis,  Indiana,  in  which  city  its 
chief  officer  resides;  and  that  plaintiff's  decedent,  Parvin  E. 
Deatrick,  did  not  reside  in  said  county  of  Frederick  at  the  date 
of  the  said  policy  of  insurance,  but  that  at  the  date  of  said 
policy,  as  well  as  at  the  date  of  his  death,  the  said  Parvin  E. 
Deatrick  resided  in  Martinsburg,  in  the  county  of  Berkeley, 
and  the  state  of  West  Virginia;  that  the  defendant  has  no 
estate  or  debts  due  it  within  the  jurisdiction  of  the  court;  and 
that  no  such  affidavit  and  publication  of  process  as  is  prescribed 
by  section  3225  of  the  code  of  Virginia  has  been  made;  and 
this  the  defendant  is  ready  to  verify.  Whereof  the  defendant 
prays  judgment  whether  this  court  can  or  will  take  any  further 
cognizance  of  the  action  aforesaid,  and  prays  judgment  of  the 
said  writ  and  return  thereon,  and  that  the  same  may  be 
quashed." 

Plea  No.  3,  leaving  out  the  formal  parts,  avers  that  the  de- 
fendant ^^is  a  life  insurance  company  duly  incorporated  under 
the  laws  of  the  state  of  Indiana,  and  that  the  said  supposed 
cause  of  action  did  not,  nor  did  any  part  thereof,  arise  in  said 
county  of  Frederick,   nor  elsewhere  within  the  state  of  Vi^ 
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ginia,  nor  did  the  said  plaintiff's  decedent,  Parvin  E.  Deatrick, 
reside  in  the  said  county  of  Frederick  at  the  date  of  the  said 
policy  of  insurance,  nor  at  any  time  prior  to  or  since  saidj 
date;  but  that  the  said  supposed  cause  of  action,  or  some  part 
thereof  (if  any  such  cause  there  be)  did  arise  either  within  said 
city  of  Indianapolis,  wherein  said  alleged  contract  of  insurance 
was  made  and  effected,  or  within  the  county  of  Berkeley,  in  the 
state  of  West  Virginia,  in  whidh  said  county  plaintiff's  dece- 
dent, Parvin  E.  Deatrick,  did  reside  at  the  time  the  alleged 
contract  of  insurance  was  made  and  effected,  and  wherein  the 
said  insured,  Parvin  E.  Deatrick,  resided  at  the  time  of  his 
doath,  and  in  the  court  of  which  said  county  and  state  letters 
of  administration  upon  the  estate  of  said  decedent  were  duly 
granted  prior  to  the  institution  of  this  action,  and  wherein  his 
personal  representative,  so  appointed,  qualified  and  has  since 
resided;  and  that  no  court  of  the  state  of  Virginia  has  juris- 
diction over  the  said  alleged  cause  of  action ;  and  this  the  de- 
fendant is  ready  to  verify.  Wherefore  he  prays  judgment 
'whether  this  court  can  or  will  take  any  further  cognizance  of 
the  action  aforesaid." 

At  the  April  term,  1906,  the  plaintiff,  by  its  attorney,  moved 
the  court  to  reject  pleas  in  abatement  Nos.  2  and  3,  and  at  the 
same  term  the  follovring  order  was  entered:  "And  the  court 
having  heard  the  argument  of  counsel  upon  the  motions  of  the 
plaintiff  to  reject  pleas  in  abatement  2  and  3,  doth  deny  said 
motions.  Thereupon  the  plaintiff  replied  generally  to  pleas  in 
abatement  2  and  3,  and  this  case  is  continued  imtil  the  next 
term  of  this  court  for  trial  of  the  issues  upon  the  said  two 
pleas.  And  the  defendant  moved  the  court  to  quash  the  writ 
and  the  return  thereon;  and  the  court  being  of  opinion  that  the 
same  matters  of  law  and  fact  are  presented  in  the  pleas  in  abate- 
ment doth  overrule  said  motion  until  the  court  passes  upon 
said  pleas." 

And  at  the  June  term  the    following    order    was  entered: 
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**This  day  came  again  the  parties  by  their  attorneys,  and 
neither  party  requiring  a  jury,  but  agreeing  to  submit  all  mat- 
ters of  law  and  fact  to  the  court,  and  the  court  having  fully 
heard  the  evidence  upon  the  issues  made  up  at  the  April  term, 
1906,  of  this  court,  and  on  the  motion  to  quash  the  writ,  is  of 
the  opinion  to  sustain  the  pleas  in  abatement,  and  the  m(^ion 
to  quash  the  writ  in  this  case ;  and  thereupon,  for  reasons  stated 
in  a  written  opinion  made  a  -part  of  this  record,  it  is  ordered 
that  the  said  writ  be  quashed  and  the  action  of  the  plaintiff 
abated,  and  that  he  pay  to  the  defendant  its  costs  in  this  behalf 
sustained.  To  which  ruling  of  the  court  the  plaintiff  excepted 
and  tendered  his  bill  of  exception,  and  asks  that  the  same  be 
signed^  sealed  and  enrolled,  which  is  accordingly  done." 

To  this  judgment,  a  writ  of  error  was  obtained  from  this 
court. 

The  first  error  assigned  is,  that  no  issue  was  joined  upon 
the  pleas ;  and,  strictly  speaking,  this  seems  to  be  true.  There 
was  no  formal  joinder  of  issue,  but  it  appears  that  the  eouil 
the  plaintiff  and  the  defendant,  dealt  with  the  case  as  though 
the  pleadings  had  been  perfected.  The  evidence  was  intro- 
duced, and  the  case  argued  by  counsel,  and  considered  by  the 
court,  just  as  would  have  been  done  had  the  utmost  formality 
in  pleading  been  observed.  It  is  certain,  therefore,  that  the 
omission  caused  no  injury  to  the  plaintiff. 

In  Keaior  Lumher  Go.  v.  Thompson,  144  U.  S.  434,  36  L 
Ed.  495,  12  Sup.  Ct.  669,  Mr.  Justice  Harlan,  delivering  the 
opinion  of  the  court,  said :  "The  objection  that  replications  were 
not  filed  when  the  trial  commenced,  nor  before  judgment,  with 
leave  of  the  court,  came  too  late  after  judgment  was  entered. 
The  defendant  was  bound  to  know,  when  the  court  ordered  the 
parties  to  proceed  with  the  trial,  that  replications  had  not  heen 
filed  to  its  first  and  third  pleas.  It  should  then  have  asked  for  a 
rule  upon  the  plaintiff  to  file  replications.  ItB  failure  to  do  so 
was  equivalent  to  consenting  that  the  trial,  so  far  as  the  pletd- 
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iDgs  were  concerned,  might  be  commenced."  The  opinion  cites 
with  approval  Kelsey  v.  Lamhj  21  111.  559,  where  the  supreme 
court  of  r^linois  said:  '^^If  the  defendant  has  filed  his  plea, 
and  the  other  party  fails  to  reply  within  the  time  required  by 
the  rules  of  the  court,  he  has  a  right  to  judgment  by  default 
against  the  plaintiff,  but  until  he  obtains  such  default,  the 
pleas  cannot  be  considered  as  confessed  by  the  plaintiff.  It  is 
the  default  which  gives  the  right  to  consider  and  act  upon  the 
pleas  as  true.  In  this  case  no  default  was  taken.  When  the 
parties  submitted  the  case  to  trial  by  the  court,  without  a  jury 
by  consent,  it  had  the  effect  of  submitting  the  case  to  trial  on 
the  pleadings,  as  if  there  were  proper  issues  formed,  and  the 
court  will  hear  evidence  under  all  the  pleas  presenting  a  legal 
defense,  precisely  as  if  the  allegations  of  such  pleas  had  been 
formally  traversed.  This  is  the  fair  and  reasonable  construc- 
tion to  be  given  to  such  agreements.  But  it  is  otherwise  where 
the  party  is  compelled  to  proceed  to  trial  without  the  issues 
being  formed  in  the  case.  Then  the  act  is  not  voluntary,  and 
no  such  intendment  can  be  made.''  ^'The  defendant  here,"  con- 
tinues Judge  Harlan,  was  compelled  to  proceed  with  the  trial, 
but  no  objection  was  made  by  it  to  a  trial  because  the  issues 
were  not  fully  made  up." 

In  Bartley  v.  McKinney,  28  Gratt.  750,  Judge  Xoncure 
delivered  the  unanimous  opinion  of  the  court,  and  we  quote 
from  the  syllabus  of  that  case  as  follows:  "In  an  action  of 
unlawful  detainer  the  defendant  appears ;  but,  though  the  case 
is  continued  for  years,  he  does  not  file  any  plea.  The  cause  is 
proceeded  in  precisely  as  if  there  was  a  plea  filed — the  jury  are 
sworn  to  try  the  issue  joined,  and  the  defendant  makes  full 
defense.  There  having  been  a  verdict  and  judgment  in  favor 
of  the  plaintiff,  the  defendant  cannot  set  up  the  want  of  the 
plea  and  issue  thereon  in  the  appellate  court."  Judge  Mon- 
cure,  in  the  course  of  his  opinion,  quotes  with  approval  a  pas- 
sage from  the  opinion  by  Judge  Staples  in  Southside  E,  Co,  v. 
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Daniel,  20  Gratt.  344,  in  which  he  refers  to  ''the  spirit  of  the 
modern  cases,  and  the  disposition  manifested  by  the  courts  ta 
disregard  mere  technical  objections,  unless  there  be  something 
omitted  so  essential  to  the  action  or  defense  that  judgment  ac- 
cording to  law  and  the  very  right  of  the  case  cannot  be  given.''^ 
*'This,"  says  Judge  Moncure,  ^^strongly  applies  to  this  case. 
But,  without  considering  that  question,  we  are  of  opinion  that 
there  is  no  error  in  the  judgment  on  the  ground  taken  in  the 
first  assignment  of  error."  To  permit  a  party  to  make  such 
an  objection  for  the  first  time  in  an  appellate  court,  Judge 
Moncure  further  declares,  would  be  to  allow  him  to  take  ad- 
vantage of  his  own  wrong,  for  had  he  made  it  in  the  court  be- 
low, while  the  cause  was  pending  there,  it  might,  and  no  doubi; 
would,  at  once  have  been  removed.  In  fact  the  defendant  has 
sustained  no  injury  by  what  has  been  done  in  the  court  below 
in  that  respect;  and  the  case  was  tried  precisely  in  the  same 
manner  and  with  the  same  effect  as  if  the  plea  of  not  guilty  had 
been  put  in,  and  issue  thereon  had  been  joined  in  the  case." 

In  Briggs  v.  Cook,  99  Va.  273,  38  S.  E.  148,  which  was  a 
proceeding  upon  a  motion,  issue  was  joined  upon  the  plea  of 
non-assumpsit,  but  no  replication  was  filed  to  a  special  plea  of 
sot-off  under  section  3299,  this  court  said,  that  "The  statute  of 
jeofails  does  not  apply  to  the  omission  to  file  such  replication^ 
and  the  failure  to  reply  entitles  the  defendant  to  nominal  dam- 
ages, but  the  defendant  waives  the  irregularity  by  going  to  trial 
without  it.^'  And  in  the  opinion  it  is  said,  that  "the  defendant 
should  have  asked  for  a  rule  upon  the  plaintiff  to  file  replica- 
tions. Its  failure  to  do  so  was  equivalent  to  consenting  that 
the  trial,  so  far  as  the  pleadings  were  concerned,  might  be  com- 
menced." 

Prestoii  V.  Salem  Improvement  Co.,  91  Va.  583,  22  S.  E. 
486,  was  a  proceeding  by  motion  under  section  3211  of  the 
code.  WTien  the  case  was  called  in  court  the  defendant  de- 
clined to  plead  or  tender  any  issue  of  fact,  claiming  the  right. 


Digitized  by 


Google 


Deatrick  r.  State  Life  Ins.  Co.,  107  Va.  602.       60& 


Opinion. 


as  it  was  a  summary  proceeding,  to  go  to  trial  without  any 
formal  pleadings,  and  to  produce  orally  in  the  progress  of  the 
trial  any  defenses  he  might  have.  The  court  declined  to  allow 
a  jury  to  be  sworn  until  and  unless  some  issue  of  fact  was 
joined.  The  parties  thereupon  submitted  the  matters  of  law 
and  fact  arising  in  the  case  to  the  determination  and  judgment 
of  the  court,  but  without  waiving  the  defendant's  exception  to 
the  refusal  of  the  court  to  allow  a  jury.  The  judgment  was 
for  the  plaintiff,  and  the  defendant  obtained  a  writ  of  error 
from  this  court  and  undeii:ook  to  maintain  the  proposition  that, 
having  refused  to  plead  when  called  upon  to  do  so,  he  was  en- 
titled to  a  trial  by  jury  without  pleas ;  and  thus  made  his  own 
delinquency  a  ground  for  asking  a  reversal  of  the  case.  In  the 
course  of  its  opinion,  the  court  cites  quite  a  number  of  authori- 
ties to  show  that  a  judgment  given  upon  a  verdict  cannot  be 
sustained  where  no  issue  has  been  joined,  and  the  judgment  of 
the  circuit  court  was  affirmed. 

In  Norfolk  &  ^NeMem  Ry,  Co,  v.  Coffey,  104  Va.  665,  51 
S.  E.  729,  52  S.  E.  367,  the  court  held  that  in  an  action  at  law 
the  statute  of  jeofails  does  not  cure  the  nonjoinder,  or  want  of 
i>>ne  altogether,  and  no  verdict  or  judgment  can  properly  be 
niiden  d  therein;  but  from  the  opinion  in  that  case  it  appears 
that  *'both  court  and  counsel  were  taken  by  surprise  at  the  re- 
liance of  the  defendant  on  the  statute  of  limitations."  After 
not  guilty  was  pleaded,  and  the  issue  upon  it  was  regularly 
made,  the  defendant  in  vacation,  filed  in  the  clerk's  office  the 
plea  of  the  statute  of  limitations,  upon  which  no  issue  was 
joined,  the  plaintiff  and  the  court  being,  as  we  have  seen,  in 
ignorance  of  its  existence.  It  cannot  be  doubted  that  in  this 
case  no  element  of  estoppel  existed,  for  there  can  be  no  estoppel 
without  knowledge.  And  so,  too,  of  other  cases  in  which  this 
question  has  been  raised  in  this  court,  and  which  will  not  be 
mentioned,  because  it  would  needlessly  protract  this  opinion; 
but  we  believe  that  in  every  case  in  which  the  want  of  issuo 
Vol.  cvn— 77. 
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has  been  adjudged  a  ground  for  reversal,  the  facts  upon  au 
examination,  will  be  found  to  be  wholly  different  from  the  cas6 
before  us,  and  that  in  every  case  in  which  the  parties  were 
advised  of  the  state  of  the  pleadings  and  were  permitted  to 
present  evidence  in  support  of  their  respective  contentions,  as 
though  issues  had  been  formally  joined,  they  have  been  held  to 
be  estopped  from  making  the  objection  after  verdict  rendered, 
because  in  such  case,  to  repeat  the  language  of  Bartley  v.  Mc- 
Kinney,  supra,  "the  defendant  has  sustained  no  injury  by 
what  has  been  done  by  the  court  below  in  that  respect." 

Objection  is  taken  to  the  pleas  on  the  score  of  duplicity.  It 
is  true  that  a  plea  in  abatement,  which  sets  up  two  or  more 
distinct  and  sufficient  defenses,  either  of  which,  if  true,  would 
necessitate  a  finding  in  favor  of  the  defendant  tendering  the 
plea,  is  bad  for  duplicity ;  but  a  plea  to  jurisdiction  which  fails 
to  negative  the  several  grounds  of  jurisdiction  enumerated  in 
the  statute,  would  be  bad  for  insufficiency.  To  constitute  a 
sufficient  plea,  every  ground  of  jurisdiction  enumerated  in  the 
statute  must  be  negatived  in  the  plea. 

Coming,  then,  to  consider  the  pleas  upon  their  merits,  we 
concur  with  the  learned  judge  of  the  circuit  court  in  the  view 
taken  by  him,  that  process  can  only  issue  to  another  county 
when  some  jurisdictional  fact  exists  under  sedition  3214.  Xow. 
in  the  case  before  us,  adopting  the  analysis  of  the  circuit  court, 
it  appears  (1)  that  the  insurance  company  was  the  sole  de- 
fendant, and  (2)  that  the  insured  did  not  reside  in  the  couuty 
of  Frederick  at  the  time  of  his  death,  nor  at  the  date  of  the 
policy  of  insurance,  nor,  indeed,  at  any  period  of  his  existence: 
to  which  may  be  added,  that  the  defendant  corporation  is  a  non- 
resident; that  its  principal  office  is  in  the  state  of  Indiana;  anJ 
that  its  chief  officer  resides  in  the  city  of  Indianapolis. 

The  pleas  aver  that  the  defendant  company  has  no  estate  oi 
debts  due  it  within  the  jurisdiction  of  the  court;  and  it  is  as- 
signed as  error  in  the  judgment,  that  there  was  no  proof  of  this 
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averment.  The  only  way  in  which  the  existence  of  estate  or 
debts  due  to  the  defendant  corporation  could  affect  the  ques- 
tion of  jurisdiction  would  be  under  the  attachment  laws,  by 
virtue  of  which  jurisdiction  over  the  particular  subject,  but 
not  over  the  person  of  the  defendant,  could  be  acquired. 

Section  2959  provides,  in  part,  that  if  the  defendant  or  one 
of  the  defendants  is  a  foreign  corporation  or  is  not  a  resideni 
of  this  state,  and  has  estate  or  debts  owing  to  it  within  the 
county  or  corporation  in  which  the  action  is,  or  is  sued  with  ft 
defendant  residing  therein,  or  that  the  defendant,  being  a  non- 
resident of  this  state,  is  entitled  to  the  benefit  of  any  lien,  legal 
or  equitable,  on  property,  real  or  personal,  within  the  county  of 
corporation  in  which  the  action  is,  upon  the  institution  of  any 
action  at  law  accompanied  by  a  pro[)or  affidavit,  as  proscribed 
in  the  preceding  part  of  the  section,  an  attachment  shall  issue. 
But  in  the  case  before  us,  the  proceeding  is  manifestly  not 
under  the  attachment  law.  The  object  of  the  suit  was  not  to 
attach  particular  property,  but  to  acquire  general  jurisdiction 
over  the  defendant,  so  as  to  authorize  a  personal  judgment 
against  it. 

In  Guarantee  Company  v.  National  Bank,  95  Va.  487,  28 
S.  E.  912,  it  is  said:  "The  Guarantee  Company  being  a  for- 
eign corporation,  the  circuit  court  of  the  city  of  Lynchburg 
could  acquire  jurisdiction  of  the  suit  against  it  only  in  some 
one  of  three  ways :  By  the  cause  of  action,  or  some  part  there- 
of, having  arisen  in  the  said  city ;  by  being  sued  with  another 
who  was  a  resident  thereof;  or  by  having  estate  or  debts  owing 
to  It  within  said  city."  Xone  of  which  conditions  exist  in  this 
case. 

A  further'  objection  to  the  pleas  is,  that  they  do  not  give 
the  plaintiff  a  better  writ;  and  it  is  true,  as  a  general  rule, 
that  a  plea  in  abatement  must  show  a  more  proper  or  sufficient 
jurisdiction  in  some  other  court  of  the  state  wherein  the  action 
is  brought.     But  this  requirement  cannot  avail  where  the  plea 
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shows  a  condition  of  facts  under  which  no  court  in  the  state  has 
jurisdiction. 

We  come  now  to  the  principal  contention  of  plaintiff  in  error^ 
as  set  forth  in  his  petition.  **The  chief  defense  set  up  by  the 
pleas  in  abatement  is  that  no  court  in  Virginia  can  entertain, 
jurisdiction  of  a  suit  by  a  non-resident  plaintiff  on  a  contract 
not  made  in  Virginia,  against  a  non-resident  corporation,  ex- 
cept by  attachment  of  the  non-resident's  property,  even  though^ 
as  is  this  case,  the  defendant  be  a  non-resident  insurance  com- 
pany having  an  agent  in  this  state  on  whom,  under  the  statute,, 
process  could  be  served.  The  claim  of  the  plaintiff  for  juris- 
diction, upon  which  he  based  his  motion  to  reject  the  pleas  in 
abatement,  rests  upon  the  ground  that  because  no  statute  of 
Virginia  gives  to  any  particular  court  in  Virginia  jurisdiction 
over  a  suit  against  a  non-resident  corporation  in  favor  of  a  non- 
resident plaintiff  on  a  contract  made  out  of  the  state,  that,, 
therefore,  under  the  provisions  of  the  constitution  of  the  United 
States,  art.  4,  sec.  2,  coupled  with  the  statute  requiring  such 
non-resident  insurance  company  as  the  defendant  to  have 
agents  within  the  state  upon  whom  process  can  be  served,  that 
any  court  of  general  jurisdiction  in  Virginia,  from  which  pro- 
cess could  be  issued  and  be  sent  to  be  served  on  the  statutory 
agent  of  suqh  a  corporation,  has  jurisdiction  of  such  a  suit.'* 

In  support  of  this  proposition  Beeves  v.  Southern  By.  Co., 
121  Ga.  49  S.  E.  674,  copiously  annotated  in  70  L.  R.  A,  513, 
is  relied  upon.  That  was  an  action  brought  in  the  city  court 
of  Atlanta  by  a  plaintiff  (who^e  residence  does  not  appear  in 
the  case  as  reported)  against  a  foreign  railroad  corporation 
doing  business  in  the  city  of  Atlanta.  The  defendant  was  duly 
served  with  process,  according  to  the  laws  of  the  state  of 
Georgia.  The  cause  of  action  was  a  tort  to  property  in  the 
state  of  Alabama,  consisting  of  injury  to  a  horse ;  and  the  trial 
court  had  decided  in  favor  of  the  railroad  company,  upon  the 
authority  of  Bawhnigld  v.  Liverpool,  L,  &  G,  Ins,  Co.,  55  Ga^ 
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194.  That  case  was  reviewed  and  overruled,  the  court  holding 
that  "A  foreign  corporation  doing  business  in  the  state  of 
Georgia  and  having  agents  located  therein  for  this  purpose, 
may  be  sued  and  served  in  the  same  manner  as  domestic  cor- 
porations upon  any  transitory  cause  of  action,  whether  originat- 
ing in  this  state  or  otherwise;  and  it  is  immaterial  whether 
the  plaintiff  be  a  non-resident  or  a  resident  of  this  state,  pro- 
vided the  enforcement  of  the  cause  of  action  would  not  be  con- 
trary to  the  laws  and  policy  of  this  state."  In  the  course  of  its 
opinion,  the  court  said :  The  fact  that  a  corporation  has  no  ex- 
istence except  in  legal  contemplation,  gave  rise  to  the  concep- 
tion that  its  existence  could  not  be  legally  recognized  outside 
of  the  territorial  jurisdiction  of  the  law-making  power  which 
created  it,  and  that,  therefore,  it  was  impossible  for  a  corpora- 
tion to  migrate  beyond  the  bounds  of  its  creator.  This  concep- 
tion resulted  in  the  court's  holding  that  the  corporation  could 
not  be  sued  in  a  jurisdiction  foreign  to  that  which  gave  it  ex- 
istence. While  under  this  view,  as  a  matter  of  theory,  the  cor- 
poration did  not  migrate,  yet,  as  a  matter  of  fact,  its  oflScers 
and  agents  did;  and  contracts  were  made  in  its  name,  and 
wrongs  committed  by  its  officers  and  agents,  in  territory  far 
remote  from  that  in  which  it  was  supposed  to  have  its  only  legal 
existence.  Great  hardship  and  inconvenience  resulted  often- 
times from  the  application  of  this  rule,  which  had  the  effect 
of  compelling  those  who  sought  redress  for  breaches  of  contract 
and  other  legal  wrongs  against  the  corporation  to  bring  their 
actions  in  the  courts  of  the  jurisdiction  creating  the  corpora- 
tion; the  expenses  of  the  remedy  in  many  cases  amounting  to 
more  than  what  would  have  been  the  fruits  of  recovery.  The 
recognition  of  the  hardship  resulting  from  this  rule  brought 
about  a  modification  of  the  rule,  to  the  extent  that,  where  a 
foreign  corporation  located  an  agent  and  actually  transacted 
business  in  a  foreign  jurisdiction,  it  so  far  acquired  a  residence 
in  that  jurisdiction  as  to  make  it  amenable  to  the  processes  of 
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the  courts  thereof  on  all  causes  of  action  originating  withip 
that  jurisdiction.  The  rule  was  then  further  modified  to  the 
extent  that,  where  the  corporation  had  an  agent  and  was  doin? 
business  in  a  foreign  jurisdiction,  it  might  be  sued  upon  any 
transitory  cause  of  action  by  a  citizen  of  the  state  in  which  the 
corporation  was  thus  doing  business.  And  in  this  country  it 
followed  from  this  rule  that,  if  a  resident  was  allowed  to  brmg 
this  suit,  any  citizen  of  the  United  States  would,  under  the 
constitution  of  the  United  States,  have  a  similar  right  to  bring 
suit." 

In  Green  v.  C.  B,  d-  Q.  By,  Co.,  205  U  .S.  530,  51  L.  Ed, 
916,  27  Sup.  Ct.  595,  it  was  held  that,  "While  in  case  of  di- 
verse citizenship  the  suit  may  be  brought  in  the  circuit  court 
for  the  district  of  the  residence  of  either  party,  there  must 
be  service  within  the  district ;  and  if  the  defendant  is  a  non- 
resident corporation,  service  can  only  be  made  upon  it  if  it  is 
doing  business  in  that  district  in  such  manner,  and  to  such  an 
extent,  as  to  warrant  the  inference  that  it  is  present  there 
through  its  agent.  A  railroad  company  which  has  no  tracks 
within  the  district,  is  not  doing  business  therein,  in  the  sen^e 
that  liability  for  service  is  incurred  because  it  hires  an  officv 
and  employs  an  agent  for  the  merely  incidental  business  of  5*>- 
lieitation  of  freight  and  passenger  traffic." 

With  the  doctrine  of  these  cases  we  concur,  that  a  co^ 
poration  may  be  sued  upon  a  transitory  cause  of  action  where- 
ever  it  is  doing  business  in  such  a  manner  and  to  such  an  ex- 
tent as  to  warrant  the  inference  that,  through  its  agents,  it  is 
there  present.  We  further  agree  (though  it  is  not  necessarv, 
perhaps,  to  decide  it  in  this  case),  that  by  virtue  of  the  con- 
stitution of  the  United  States,  Art.  4,  sec.  2,  any  citizen  of  the 
I'^'nited  States  would  have  a  similar  right  to  bring  suit. 

It  is  to  be  observed  that  in  Beeves  v.  Southern  By,  Co., 
supra,  process  was  served  upon  the  defendant  in  accordance 
with  the  laws  of  the  state  of  Georgia,  and  the  service  was  upon 


Digitized  by 


Google 


Deatrick  v.  State  Life  Ins.  Co.,  107  Va.  602.   615 


Opinion. 


the  agent  in  the  district  in  which  the  corporation  of  which  ht» 
was  the  agent  was  doing  business,  and  doing  business  of  such  a 
cliaracter  as  to  warrant  the  inference  that  through  its  agent  it 
was  there  present. 

It  seems  that  service  upon  the  statutory  agent  of  a  foreign 
insurance  company  is  valid  only  so  long  as  such  company  con- 
tinues to  do  business  in  this  state,  and  that  when  such  a  com- 
pany ceases  to  do  business  in  this  state,  it  is  no  longer  amenable 
to  the  jurisdiction  of  its  courts.  See  Millan  v.  Mut.  Reserve 
Fund  L,  Asso,,  103  Fed.  761,  and  numerous  cases  there  cited. 
But  it  is  unnecessary  to  decide  that  point  in  this  case,  for  if  all 
that  is  claimed  by  plaintiff  in  error  with  respect  to  the  validity 
of  the  service  upon  the  statutory  agent  be  true,  yet  where  none 
of  the  grounds  of  jurisdiction  enumerated  in  sections  3214  and 
3215  are  present,  the  suit  must  be  brought  in  the  city  of  Rich- 
mond, where  the  statutory  agent  resides ;  and  process  cannot  be 
sent,  as  was  done  in  this  case,  from  the  city  of  Winchester  to 
be  served  in  the  city  of  Richmond,  where  the  insurance  com- 
pany is  the  sole  defendant,  and  is  not  sued  along  with  a  resi- 
dtnt  defendant,  or  upon  a  policy  of  insurance  issued  upon  the 
life  of  a  person  residing,  either  at  the  date  of  his  death  or  at 
the  date  of  the  policy,  in  the  county  of  Frederick.  See  Warren 
V.  Saunders,  27  Gratt.  259. 

We  are  of  opinion  that  the  judgment  should  be  affirmed. 


Affirmed. 


Digitized  by 


Google 


616  Smith  v.  White,  107  Va.   616. 


Syllabus. 


Kicbtnoitl 

Smith  and  Others  v.  White,  Trustee,  and  Othebs. 
November  21,  1907. 
Absent,  Keith,  P.,  and  Cardwell,  J. 

1.  Appeal   and    Erroe— Objections   For   The  First  Time—Disqunlificatm 

of  Judge— Evidence — Clerk* s  Certificate. — The  objection  that  a  judge 
of  a  circuit  court  of  a  circuit  adjoining  that  in  which  the  suit  w« 
brought,  or  tliat  a  city  judge  presiding  at  the  hearing  of  a  catise 
without  designation  by  the  governor,  as  required  by  statute,  cannot 
be  made  for  the  first  tijpe  in  thia  court;  nor  can  the  fact  thatth« 
resident  judge  failed  to  enter  of  record  his  disqualification  to  sit  be 
made  to  appear  by  the  certificate  of  the  clerk  of  the  non-existente  of 
such  an  entry.  Such  certificate  is  no  part  of  the  record.  The  cus- 
todian of  documents  and  records  cannot  establish  their  non-existan*^ 
in  his  office  by  his  certificate  to  that  eflfect,  but  must  be  sworn  and 
examined  as  any  other  witness. 

2.  Appeal    and    Error — Disqualification    of    Judge — Evidence — PresHmp- 

tion. — The  entry  of  record,  required  by  statute,  of  the  inability  of » 
judge  to  sit  in  a  case,  is  not  an  order  or  decree  in  the  case,  and  the 
failure  of  the  transcript  of  the  record  for  an  appeal  to  disclose  saA 
an  entry  is  no  evidence  that  the  entry  was  not  made,  although  certi 
fied  by  the  clerk  to  be  "a  true  and  correct  transcript  and  copy  of  »11 
papers,  evidence,  certificates,  orders  and  decrees  as  appear  of  record 
in  my  office."  Where  the  court  is  one  of  general  jurisdiction,  hiTing 
jurisdiction  of  the  subject  matter  and  the  parties,  and  the  presidi^ 
judge  is  one  authorized  to  sit  in  the  place  of  the  disqualified  in- 
cumbent, it  will  be  presumed  that  the  presiding  judge  acted  under 
proper  authority  if  the  contrary  does  not  affirmatively  appear  of 
record. 

3.  Wills — Construction — Gift  to  Wife  and  Children. — A  testator,  byh» 

will,  declares:  "The  residue  of  my  property  of  every  kind  I  derise 
to  my  executor,  to  be  held  in  trust  for  the  use  and  benefit  of  his 
wife  and  children,  except  his  two  elder  sons.  The  income  only  of 
the  amount  thus  devised  shall  be  at  the  disposal  during  her  life.   Ske 
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may,  however,  dispose  of  the  whole  amount  by  will,  to  take  effect 
after  her  death,  in  the  arrangement  of  which  I  desire  her  to  take 
the  advice  of  her  husband." 
Held:  The  wife  and  children,  except  the  two  elder  sons,  are  jointly  en- 
titled to  the  income  of  the  property  during  her  life,  and  if  she  fails 
to  dispose  of  the  corpus  by  will,  then  it  will  pass  to  the  said  children 
and  the  heirs  of  the  wife  jointly. 

4.  Sale  of  Infai^ts*  Lands — Conditional  Sale  Before  Suit — Confirmation — 

Evidence  Required. — In  a  suit  brought  mider  the  statute  for  the  sale 
of  lands  of  persons  under  disabilities,  a  conditional  sale  made  before 
suit  broi*grht  may  be  approved  and  confirmed  by  the  court  as  well 
as  a  sale  directed,  but,  in  either  ease,  it  must  be  clearly  shown  as  a 
condition  precedent  to  such  confirmation  or  order  of  sale,  iTidepend- 
ently  of  any  admissions  in  the  answers,  that  the  interests  of  the 
infants,  insane  persons,  or  beneficiaries  in  the  trust,  as  the  case  may 
be,  will  be  promoted  thereby. 

5.  Sale  of  Ixfaxts'  Lands — Affidavits  as    to  Property— Other  Judicial 

Sales, — ^While  affidavits  are  admisible  upon  the  question  of  the  con- 
firmation of  an  ordinary  judicial  sale,  the  propriety  of  making  a  sale 
under  section  2616  of  the  code,  or  of  confirming  a  conditional  sale, 
made  before  suit  brought  under  that  section,  cannot  be  determined 
upon  ex  parte  affidavits. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Albemarle 
county.     Decree  for  complainant.     Defendant  appeals. 

Reversed, 
The  opinion  states  the  case. 

Walker  &  Sinclair  and  C.  W.  Allen,  for  the  appellants. 

Perkins  &  Perkins  and  V/hite  &  Long,  for  the  appellees. 

Buchanan^  J.,  delivered  the  opinion  of  the  court. 

The  first  error  assigned  is  that   the  court  had  no  jurisdiction 
of  the  case,  because  the  record  shows  that  Judge  Christian,  of 
the  corporation  court  of  the  city  of  Lynchburg,  who  entered  the 
decree  appealed  from,  had  no  authority  to  sit  in  the  case. 
Vol.  cvu — 78. 
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The  appellee  instituted  this  suit  in  the  circuit  court  of  Albe- 
marle county,  of  which  he  was  judge,  for  the  sale  of  certain 
real  estate  which  he  held  in  trust,  and  for  the  construction  of 
the  clause  of  the  will  under  which  he  held  the  trust  estate 
sought  to  be  sold.  By  section  3049  of  the  code  of  1904  it  is 
provided,  among  other  things,  that  "If  the  judge  of  any  circuit 
or  city  court  *  ''^  ^  is  so  situated  as  to  render  it  improper  in  his 
judgment  for  him  to  decide  any  case  or  proceeding,  or  to  pre- 
side at  any  trial,  civil  or  criminal,  pending  therein,  unless  said 
case  or  proceeding  is  removed  as  provided  by  law,  the  fact  shall 
be  entered  of  record  by  the  clerk  of  said  court,  and  at  once  cer- 
tified by  him  to  the  governor,  who  shall  designate  a  judge  of 
some  circuit  court  or  of  some  city  court  for  a  city  of  the  first 
class  to  preside  at  the  trial  of  such  cause  or  hold  such  term." 

Appended  to  the  transcript  of  the  record  filed  with  the  peti- 
tion for  an  appeal  is  a  certified  statement  of  the  clerk  of  the 
court,  made  at  the  request  of  appellants'  counsel,  that  the  fact 
that  Judge  White  was  disqualified  from  sitting  in  the  cause 
was  not  entered  of  record  by  the  clerk  nor  certified  by  him  to 
the  governor. 

This  certificate  is  no  part  of  the  record  in  the  case.  The 
question  of  Judge  Christian's  right  to  sit  in  the  cause  was  not 
raised  in  the  trial  court,  and  if  it  had  been  and  the  certificate 
in  question  had  been  offered  in  evidence  to  show  that  no  such 
entry  had  been  made,  it  would  not  have  been  admissible  if  ob- 
jected to;  for  by  the  common  law  rule  (and  that  rule  has  not 
been  altered  by  statute  in  this  state)  the  custodian  of  documents 
or  records  has  no  authority  to  c>ertify  that  a  specific  document 
does  not  exist  in  his  ofiice,  or  that  a  particular  entry  was  not 
made  on  his  records.  He  cannot  establish  the  non-existence  of 
a  particular  document  or  entry  by  a  certificate  to  that  effect, 
but  must  be  sworn  and  examined  as  any  other  witness.  3  Wig- 
more  on  Ev.,  sec.  1678,  p.  2109;  Greer  v.  Ferguson,  104  Ga. 
552,  30  S.  E.  943,  945-6. 
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But  it  is  claimed  that  the  clerk's  certificate  to  the  copy  of 
the  record  accompanying  the  petition  for  appeal — ^that  it  "is  a 
true  and  correct  transcript  and  copy  of  all  papers,  evidence,  cer- 
tificates, orders  and  decrees  as  appear  of  record  in  my  ofiSce"  in 
the  cause — shows  that  no  entry  had  been  made  of  the  fact  that 
Judge  White  was  so  situated  that  it  was  improper  for  him  to 
sit  in  the  case. 

The  entry  which  the  statute  required  the  clerk  to  make  was 
not  an  order  or  decree  in  the  case,  but  was  a  mere  statement  of 
fact  which  he  was  required  to  enter  of  record.  It  does  not, 
therefore,  affirmatively  appear  from  the  record  that  the  fact  of 
Judge  White's  disqualification  to  sit  in  the  case  was  not  entered 
of  record  as  required  by  the  statute. 

The  circuit  court  of  Albemarle  county  being  a  court  of  gen- 
eral jurisdiction,  having  jurisdiction  both  of  the  subject  matter 
and  the  parties  in  this  case,  and  the  judge  of  another  circuit  or 
of  a  city  court  of  the  first  class  being  authorized  to  sit  in  place 
of  the  disqualified  incumbent  under  certain  circumstances,  it 
win  be  presumed,  that  Judge  Christian,  in  sitting  in  the  cause, 
acted  under  proper  authority,  the  contrary  not  affirmatively  ap- 
pearing from  the  record.  There  is  some  conflict  in  the  authori- 
ties upon  this  point,  but  the  weight  of  authority  and  the  better 
reason  is  in  favor  of  the  view  here  taken.  See  23  Cyc.  562  and 
cases  cited  in  notes  4  and  5 ;  People  v.  Ah  Lee  Doon,  97  Cal. 
171,  31  Pac.  933;  Riggs  v.  Owen,  120  Mo.  126,  25  S.  W.  350; 
State  V.  Newman,  49  W.  Va.  724,  39  S.  E.  655 ;  Littleton  v. 
Smith,  119  Ind.  230,  21  X.  E.  886;  Forrer  v.  Coffman,  23 
Gratt.  871;  Galpin  v.  Page,  18  Wall.  350,  21  L.  Ed.  959. 

The  case  of  Gresham  v.  Ewell^  Judge,  85  Va.  1,  6  S.  E.  700, 
is  relied  on  by  the  appellants  as  sustaining  their  contention ;  but 
as  we  understand  that  case,  it  does  not  do  so.  In  that  case,  it 
was  conceded  that  the  fact  of  the  disqualified  judge's  inability 
to  sit  in  the  case  was  not  entered  of  record  as  required  by  the 
statute,  so  that  it  affirmatively  appeared  in  the  view  of  the 
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majority  (two  judges  out  of  a  court  of  three)  that  the  visiting 
judge  was  without  authority  to  enter  the  judgment  complained 
of;  and  this  was  the  ground  of  their  decision  as  we  construe  it. 

One  of  the  objects  of  this  suit  was  to  obtain  a  construction 
of  the  14th  clause  of  the  will  of  Dr.  CabelL  That  clause  is  sm 
follows:  "The  residue  of  my  property  of  every  kind  I  devise 
to  my  executor,  to  be  held  in  trust  for  the  use  and  benefit  of  his 
wife  and  children,  except  his  two  elder  sons.  The  income  only 
of  the  amount  thus  devised  shall  be  at  the  disposal  during  her 
life.  She  may,  however,  dispose  of  the  whole  amount  by  will, 
to  take  effect  after  her  death,  in  the  arrangement  of  which  I 
desire  her  to  take  the  advice  of  her  husband." 

If  the  testator  had  stopped  at  the  end  of  the  first  sentence  of 
that  clause,  and  it  constituted  all  that  related  to  the  gift,  it 
could  not  be  doubted  that,  under  the  decision  of  Fitzpatrick  v. 
Fitzpatrick,  100  Va.  552,  42  S.  E.  306,  93  Am.  St.  Eep.  976, 
and  the  authorities  there  cited,  the  wife  and  children,  ex- 
cept the  two  elder  sons,  would  take  a  joint  fee  simple  estate  in 
equity  in  the  property  devised.  In  the  case  of  Fitzpatrick  v. 
Fitzptrick,  the  gift  was  to  the  wife  and  children,  whilst  in  this 
the  gift  is  to  the  executor,  to  be  held  in  trust  for  the  benefit  of 
his  wife  and  children.  But  the  mere  fact  that  the  property  is 
to  be  held  in  trust  does  not  change  the  rights  of  the  donees  ex- 
cept to  make  it  an  equitable  instead  of  a  legal  estate.  That  it 
was  the  intention  of  the  testator  that  the  children  should  take 
an  interest  in  the  gift  as  well  as  the  mother,  is  emphasized  by 
the  exclusion  of  the  executor's  two  elder  sons,  who  had  been  pro- 
vided for  in  other  clauses  of  the  will.  If  the  mention  of  the 
children  was  merely  to  show  the  motive  for  the  gift  to  the  wife, 
as  must  be  held  if  the  children  are  excluded,  there  was  no  neces- 
sity for  providing  that  the  two  elder  sons  should  take  nothing 
under  that  clause,  because  in  that  view,  none  of  the  children 
would  taken  anything. 

The  interest  or  estate  which  would  pass  by  the  first  sentence 
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of  the  clause,  if  it  stood  alone,  is  changed  or  modified  in  two 
particulars  by  the  residue  of  the  clause — First:  That  the  in- 
come only  of  the  devised  property  can  be  used  during  the  life 
of  the  wife;  and,  Second:  That  the  wife  shall  have  power  to 
dispose  of  the  whole  corpus  by  will. 

It  is  contended  on  the  one  side,  and  the  circuit  court  held, 
that  the  wife  alone  was  entitled  to  the  income  of  the  property 
during  her  life.  The  language  limiting  the  right  to  the  use  of 
the  property  during  that  time  is  as  follows:  "The  income  only 
of  the  amount  thus  devised  shall  be  at  the  disposal  during  her 
life." 

There  is  nothing  in  the  language  quoted  which  gives  the 
wife  the  exclusive  right  to  the  income ;  neither  is  such  right  to 
be  gathered  from  the  context.  The  word  "the"  before  the  word 
"disposal"  may  be  construed  to  mean  "their"  with  as  much,  if 
not  more,  reason  as  to  mean  "her."  The  most  that  can  be  said 
is  that  the  language  of  that  sentence  is  ambiguous. 

The  general  rule  is  that  when  words  of  a  will,  in  the  first 
instance,  distinctly  indicate  an  intention  to  make  an  absolute 
gift,  such  gift  is  not  to  be  lessened  or  cut  down  by  subsequent 
provisions  which  are  not  equally  as  clear  and  decisive  as  the 
terms  by  which  it  was  created;  and  that  where  there  are  two 
apparently  inconsistent  and  repugnant  provisions  in  a  will,  the 
court  will,  as  far  as  possible,  reconcile  them,  and  in  so  doing 
will  endeavor  not  to  disturb  the  first  provision  further  than  is 
absolutely  necessary  to  give  effect  to  the  second.  Gaskins  v. 
Hunton,  92  Va.  528,  23  S.  E.  885,  and  cases  cited;  Hooe  v. 
Hooe,  13  Gratt.  245,  251-2,  and  cases  cited. 

Applying  these  principles  of  construction  to  the  clause  under 
consideration,  we  are  opinion  that  the  wife  and  the  executor's 
children,  other  than  the  two  elder  sons,  are  jointly  entitled  to 
the  income  of  the  property  devised  during  her  life,  and  in  the 
event  the  wife  does  not  dispose  of  the  corpus  by  will,  then  it 
will  pass  to  the  said  children  and  the  heirs  of  the  wife  jointly. 
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We  are  of  opinion,  therefore,  that  the  circuit  court  erred  in 
the  construction  it  placed  upon  the  will. 

Amongst  the  property  passing  under  that  provision  was  au 
interest  in  a  tract  of  land  known  as  "Morven,"  which  contained 
something  over  one  thousand  acres.  Some  time  after  the  death 
of  Dr.  Cabell,  Edward  B.  Smith,  his  executor,  died,  owning  the 
remainder  of  that  tract,  which  passed  according  to  the  law  of 
descents  to  his  wife  and  children.  By  a  subsequent  family  ar- 
rangement, that  interest  was  conveyed  to  his  executors  to  be 
held  by  them  in  the  same  manner  and  upon  the  same  terms  as 
the  property  which  passed  by  the  14th  clause  of  Dr.  Cabell's 
will,  of  which  they  were  also  the  trustees.  The  complainantj 
Judge  White,  as  substituted  trustee,  instituted  this  suit  under 
the  provisions  of  section  261G  of  the  code,  to  have  confirmed  a 
sale  of  that  tract  of  land,  which  he  had  made  upon  the  condition 
that  it  met  wdth  the  approval  of  the  circuit  court  of  Albemarle 
county.  The  widow  of  E.  B.  Smith,  deceased,  her  living  chil- 
dren, the  child  of  a  deceased  child,  and  the  heirs  of  Dr.  Cabell, 
among  others,  were  made  parties  to  the  bill. 

There  was  a  demurrer  in  writing  to  the  bill,  in  which  two 
grounds  were  stated — one  because  the  bill  did  not  state  all  the 
estate  real  and  personal  held  in  trust.  The  bill  was  amended 
in  this  respect.  The  other  ground  of  demurrer  was,  that  the 
statute  (section  2616  of  the  code)  under  which  the  trustee  was 
proceeding,  did  not  authorize  a  conditional  sale  of  the  trust 
property  and  a  subsequent  approval  and  confirmation  by  the 
court,  but  required  that  the  trustee  should  first  apply  to  the 
court  for  authority  to  sell. 

The  statute  has  been  generally  construed  by  the  circuit  courts 
as  authorizing  the  court  which  has  jurisdiction  to  order  a 
sale,  to  approve  and  confirm  a  sale  made  by  the  fiduciary  before 
suit  is  brought  subject  to  the  court's  approval  and  confirmation, 
provided  "it  be  clearly  shown,  independently  of  any  admissions 
in  the  answers,  that  the  interests  of  the  infant,  insane  person  or 
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beneficiaries  in  the  trust,  as  the  case  may  be,  will  be  promoted, 
and  the  court  is  of  opinion  that  the  right  of  no  person  will  be 
violated  thereby  *  *  *,''  as  required  by  section  2620  of  the  code. 
This  practice  has,  we  think,  been  beneficial  to  those  in  whose 
interest  and  for  whose  protection  the  statute  was  enacted,  and  is 
justified  by  the  decisions  of  this  court  and  the  decided  disposi- 
tion it  has  shown  to  adopt  the  liberal  rather  than  the  strict  rule 
of  construction  in  interpreting  the  scope  of  a  statute  which  it 
has  held  to  be  remedial  in  its  nature.  Faulkner  v.  Davis,  18 
Gratt.  651,  669,  98  Am.  Dec.  698. 

In  1823,  in  the  case  of  Garland  v.  Lowry,  1  Kand.  396,  where 
a  sale  of  land  in  which  infants  were  interested  had  been  made 
conditionally,  a  suit  was  instituted  to  have  the  contract  ratified 
and  the  proceeds  applied  under  the  direction  of  a  court  of  chan- 
cery to  the  objects  of  the  trust,  if  it  could  be  done,  this  court 
said:  "The  court  is  further  of  opinion,  that  unless  the  chan- 
a^llor''  (who  had  dismissed  the  bill)  ^'shall  b(^  satisfied''  (when 
the  case  goes  back)  "that  it  is  necessary  to  appoint  another 
guardian  ad  litem,  or  to  take  other  steps  to  satisfy  hims(?lf  that 
the  interests  of  the  infants  manifestly  require  a  sale  of  the 
estate,  as  aforesaid,  or  should  ultimately  be  so  satisfied,  it  will 
be  competent  for  him,  instead  of  directing  a  sale  by  his  decree 
aforesaid,  to  confirm  that  already  made  to  Xathan  Loftus, 
under  the  terms  and  conditions  aforesaid,  provided  he  is  willing 
to  abide  thereby,  and  James  Lowry  and  Nancy  his  wife  are  also 
willing  to  unite  in  the  conveyance  and  to  invest  and  secure  the 
proceeds  as  aforesaid  in  the  same  manner  as  if  such  sale  had 
originally  been  made  in  pursuance  of  a  decree  of  the  court." 

In  Palmer  v.  Garland's  Com,,  81  Va.  544,  where  the  com- 
mittee of  a  lunatic  filed  his  bill  under  the  statute,  to  have  the 
court's  approval  and  confirmation  of  certain  offc^rs  to  purchase 
the  lunatic's  land,  it  was  held  that  the  court  had  authority 
under  the  statute  in  question,  to  approve  and  confirm  the  pro- 
posed sales  where  it  appeared  that  the  interests  of  the  lunatic 


Digitized  by 


Google 


624  Smith  v.  White,  107  Va.  616. 


Opinion^ 


would  be  promoted  and  the  rights  ofVo  one  would  be  violated 
by  such  sales.  \ 

Whilst  in  a  proceeding  under  the  stat^  a  conditional  sale 
made  before  suit  brought  may  be  approve^tS^d  confirmed  by 
the  court,  as  well  as  a  sale  directed ;  in  either  cfflK^>  however,  it 
must  be  clearly  shown  as  a  condition  precedent^t^  ^^^"  ^^^' 
firmation  or  order  of  sale,  independently  of  any  adBt^^^^^^^  ^^ 
the  answers,  that  the  interests  of  the  infants,  insane  ^^sons  or 
beneficiaries  in  the  trust,  as  the  case  "may  be,  will  be 
thereby. 

The  complainant  proved  that  he  had  made  the  condJ 
sale  at  the  request,  or  with  the  consent,  of  several  of  the  b3 
ciaries  under  the  trust,  including  the  widow  of  E.  B.  Smith,! 
ceased,  and  introduced  documentary  evidence  and  took  the  de^ 
sitions  of  a  number  of  witnesses  and  the  affidavits  of  three  peJ 
sons  to  show  that  the  conditional  sale  was  for  an  adequate  priced 
and  would  promote  the  interests  of  the  beneficiaries.     On  the 
other  hand,  Mrs.  Smith,  filed  an  answer  in  which,  while  ad- 
mitting that  the  conditional  sale  had  been  made  with  her  con- 
sent and  approval,  she  alleged  that  it  was  a  mistake,  and  op- 
posed its  confirmation.     Other  beneficiaries  filed  answers  also» 
in  which  they  opposed  the  confirmation  of  the  sale.    They  also- 
took  depositions  of  an  equal  or  greater  number  of  witnesses  to- 
show  that  the  consideration  at  which  the  sale  was  made  was 
less  than  its  real  value,  and  that  the  interests  of  the  beneficiariea 
would  not  be  promoted  by  its  confirmation.     The  testimony  is 
very  conflicting,  and  the  record,  excluding  the  aflSdavits  filed  by 
the  complainant,  which  are  objected  to,  does  not  clearly  show 
that  the  price  was  adequate  or  that  the  interests  of  the  bene- 
ficiaries would  be  promoted  by  the  sale.     The  aflSdavits  were 
ex  parte,  taken  without  notice,  and  filed  on  the  day  the  case  was 
submitted  to  the  court  for  decision. 

"While  aflSdavits  are  admissible  upon  the  question  of  the  con- 
firmation of  an  ordinary  sale  made  under  a  decree  of  court  ana 
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reported  to  it  for  confirmation  (Robertson  v.  Smith,  94  Va. 
250,  26  S.  E.  579,  64  Am.  St.  Kep.  723),  they  are  admitted 
largely  upon  the  ground  that  courts  in  such  cases  must  be  able 
to  act  in  a  summary  manner,  and  to  avoid  the  delay  which 
would  result  if  depositions  had  to  be  taken.  Savery  v.  Sypher, 
G  Wall.  157,  159-160,  18  L.  Ed.  822.  But  the  reason  for  that 
practice  has  no  application  to  a  case  in  which  the  court  has 
never  considered  or  determined  the  propriety  of  a  sale  under 
section  2616  of  the  code. 

As  a  general  rule,  in  the  absence  of  a  statute  authorizing  it, 
affidavits  are  not  admissible  to  establish  the  facts  necessary  to 
enable  a  court  to  enter  a  judgment  or  decree  upon  the  merits  of 
.  any  case ;  and  especially  is  this  so  in  proceedings  under  section 
2616  of  the  code,  which  involve  the  rights  and  interests  of  per- 
sons laboring  as  a  rule  under  some  disability. 

We  are  of  opinion,  therefore,  that  the  circuit  court  erred  in 
approving  and  confirming  the  conditional  sale  made  by  the 
complainant  trustee,  since  it  did  not  clearly  appear  that  the 
interests  of  the  beneficiaries  under  the  trust  would  be  promoted 
thereby. 

The  decree  appealed  from  will  be  reversed,  and  this  court 
will  enter  such  decree  in  the  cause  as  the  circuit  court  ought  to 
have  entered,  construing  the  14th  clause  of  Dr.  Cabell's  will, 
and  will  remand  the  cause  to  the  circuit  court  in  order  that  th(* 
parties  may  take  further  evidence,  if  they  be  so  advised,  as  to 
the  propriety  of  confirming  the  sale  or  of  selling  the  lands  in 
the  bill    and  proceedings  mentioned. 

Reversed. 


Vol.  evil— VJ. 
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Ward   Lumber    Company   v.    BDenderson-White   Manufac- 
turing Company. 

November  29,  1»07. 

V 

1.  Appeal  and  Error — Constitutionality  of  Law — How  Raised. — Notice  uu- 

der  section  3451  of  the  Code  to  reverse  a  judgment  by  default,  and  to 
quash  an  execution  thereon,  on  the  ground  that  "judgment  was  ob- 
tained by  default  and  after  service  of  process  by  publication  only, 
and  not  by  personal  service  thereof,"  sufficiently  raises  the  constitu- 
tionality of  section  3225,  under  which  the  service  was  made.  Any 
proceeding  which  necessarily  puts  in  issue  the  constitutionality  of  a 
statute,  whether  it  be  by  demurrer,  plea,  instruction  or  otherwise,  is 
sufficient  to  give  this  court  jurisdiction  of  the  case,  regardlese  of  the 
amount  involved. 

2.  Constitutional  Law — Due  Process — Corporations. — The  constitutional 

provision  that  "no  person  shall  be  deprived  of  his  property  without 
due  process  of  law,"  includes  private  corporations. 

3.  Constitutional  Law — Due  Process — Corporations — Publication  of  Pro- 

cess— Codef  Section  3225. — The  provision  of  section  3225  of  the  code 
authorizing  service  of  process  on  a  domestic  corporation  by  publica- 
tion of  the  process,  when  there  is  no  officer  or  agent  of  the  corporation 
in  the  county  on  whom  process  may  be  served,  affords  "due  process 
of  law,"  and  is  constitutional. 

Error  to  a  judgment  of  the  Circuit  Court  of  Wise  county  on 
a  motion  to  correct  a  judgment  by  default.  Judgment  for  the 
defendant.    Plaintiff  assigns  error. 

Afftrmed. 

The  opinion  states  the  case.  [ 
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Aubrey  E,  Strode,  for  the  plaintiff  in  error. 
A.  P.  Crockett,  for  the  defendant  in  error. 
Cardwell,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  in  error,  a  corporation  organized  under  the 
laws  of  this  state,  with  its  home  oflSce  in  Danville,  Va.,  having 
an  alleged  cause  of  action  arising  in  Wise  county,  Virginia, 
against  the  plaintiff  in  error,  also  a  Virginia  corporation,  with 
its  home  office  in  the  city  of  Lynchburg,  Va.,  on  the  13th  day 
of  February,  1906,  filed  with  the  clerk  of  the  circuit  court  of 
Wise  county  its  memorandum  of  suit  against  the  plaintiff  in 
error,  to  recover  the  sum  of  $210.94  due  on  account,  which 
memorandum  directed  the  clerk  to  "have  summons  published  in 
Wise  News,"  (a  newspaper  published  in  Wise  county,  Va),  and 
to  it  was  appended  this  affidavit,  to-wit : 

^- State  of  Virginia, 

"County  of  Wise,  to-wit : 

"This  day  personally  appeared  before  me,  C.  J.  Edwards,  a 
notary  public  for  the  county  and  state  aforesaid,  Julian  P. 
Thomas,  Jr.,  attorney  for  the  Henderson-White  Manufacturing 
Company,  and  made  oath  before  me  in  my  county  that  the 
Ward  Lumber  Co.,  Inc.,  of  Lynchburg,  Virginia,  has  no  agent 
or  officer  in  the  said  county  of  Wise,  on  whom  legal  notice  can 
be  served. 

"Given  under  my  hand  this  13th  day  of  February,  1906. 
"C.  J.  Edwards^  Notary  Public," 

Upon  the  completion  of  the  publication  of  the  summons,  as 
prescribed  by  section  3225  of  the  Code  of  1904,  the  plaintiff  in 
error  not  appearing,  the  circuit  court  of  Wise  county  entered  its 
judgment  in  favor  of  defendant  in  error  against  plaintiff  in 
error  for  the  amount  of  the  debt  sued  for,  with  interest  from 
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the  date  it  was  alleged  to  have  become  payable,  and  for  costs  of 
the  suit.  On  this  judgment,  execution  issued  and  was  levied  hy 
the  sergeant  of  the  city  of  Lynchburg  upon  the  effects  of  plain- 
tiff in  error;  whereupon,  it,  on  the  17th  day  of  July,  1906^ 
moved  the  circuit  court  of  Wise  county  to  reverse  the  judgment, 
pursuant  to  the  provisions  of  section  3451  of  the  Code,  and  also 
to  quash  the  execution  issued  thereon,  pursuant  to  section  359^ 
of  the  Code,  upon  the  ground  that  "the  judgment  was  obtained 
by  default  and  after  service  of  process  by  publication  only,  and 
not  by  personal  service  thereof ;"  which  motions  were  overruled- 

We  are  asked  to  dismiss  the  writ  of  error  awarded  to  the  said 
judgment,  upon  the  ground  that  the  amount  involved  is  less 
than  $300,  the  only  error  assigned  in  the  petition  for  the  writ 
of  error  being,  that  the  statute — section  3225  of  the  Code, 
supra — under  which  the  suit  was  brought  and  maintained,  is 
unconstitutional  and  void,  and  that  the  question  was  not  raised 
nor  passed  on  in  the  circuit  court- 

The  motion  to  dismiss  is  without  merit.  While  the  jurisdic- 
tion of  this  court  must  affirmatively  appear  from  the  record,  it 
does  so  appear  when  the  court  can  see,  as  in  this  case,  that  the 
judgment  of  the  lower  court  necessarily  involved  the  constitu- 
tionality of  some  statute  or  ordinance,  or  drew  in  question  some 
right  under  the  Federal  or  state  constitution.  "Any  proceeding 
which  necessarily  puts  their  validity  in  issue,  whether  it  be  bv 
demurrer,  plea,  instruction,  or  otherwise,  is  sufficient  to  give 
this  court  jurisdiction  of  the  case.''  Adkins  &  Co.  v.  City  of 
Richmond,  98  Va.  91,  34  S.  E.  967,  81  Am.  St.  Rep.  705,  47 
L.  R.  A.  583,  and  cases  there  cited. 

It  will  be  observed  that  the  judgment  in  this  case  was  by 
default  after  service  of  process  by  publication  only,  and  both 
the  notice  of  the  motion  to  reverse  the  judgment  pursuant  to 
section  3451  of  the  Code,  and  of  the  motion  to  quash  the  execu- 
tion issued  on  the  judgment,  pursuant  to  section  3599  of  the 
Code,  state  as  the  ground  of  the  motion,  that  "the  judgment  was 
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obtained  by  default  and  after  service  of  process  by  publication 
only,  and  not  by  personal  service  thereof."  The  plain  meaning 
and  effect  of  the  notice  authorized  by  statute,  was  to  put  in 
issue  whether  or  not  the  statute  (Sec.  3225)  under  which  the 
judgment  was  obtained,  is  repugnant  to  the  constitution  of  the 
state  and  the  fourteenth  amendment  to  the  constitution  of  the 
United  States;  and  when  the  motions  were  overruled  the  t^rial 
court  necessarily  reviewed  the  statute,  ruling  that  it  provides 
for  "due  process  of  law,"  and  therefore  not  repugnant  to  the 
constitution  of  the  state  or  of  the  United  States. 

The  error  complained  of,  however,  does  not  arise  out  of  the 
construction  and  interpretation  of  the  statute,  but  is  to  the 
ruling  of  the  trial  court  that  the  statute  is  constitutional  and 
valid.  In  the  latter  case  this  court  has  appellate  jurisdiction, 
regardless  of  the  fact  that  the  judgment  is  for  less  than  $300, 
while  in  the  former  it  would  not  have,  the  constitutionality  of 
the  statute  as  distinguished  from  its  construction  and  interpre- 
tation being  the  source  of  appellate  jurisdiction.  Hulvey  v. 
Eoberts,  106  Va.  189,  55  S.  E.  585. 

Section  3225  of  the  code,  supra^  after  providing  that  process 
against,  or  notice  to,  a  corporation  (other  than  a  municipal  cor- 
portion  or  a  bank)  created  by  the  laws  of  this  state  or  some 
other  state  or  country,  may  be  served  on  certain  named  officers, 
etc.,  or  in  any  case,  if  there  be  not  in  the  county  or  corporation 
wherein  the  case  is  conmienced,  any  other  person  on  whom  ser- 
vice can  be  had,  as  aforesaid,  on  any  agent  of  the  corporation 
against  which  the  case  is,  or  on  any  person  declared  by  the 
laws  of  this  state  to  be  an  agent  of  such  corporation,  reads  as 
follows :  "And  if  there  be  no  such  agent  in  the  county  or  cor- 
poration wherein  the  case  is  commenced  an  affidavit  of  that 
fact,  and  that  there  is  no  person  in  said  county  or  corporation 
on  whom  there  can  be  service  aforesaid,  publication  of  the  pro- 
cess once  a  week  for  four  successive    weeks,  in    a    newspaper 
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printed  in  this  state  shall  be  a  sufficient  service  of  such  process 
or  notice." 

Section  11  of  article  1  of  the  constitution  of  Virginia,  and 
the  14th  amendment  to  the  constitution  of  the  United  States^ 
provide,  "that  no  person  shall  be  deprived  of  his  property  with- 
out due  process  of  law." 

In  determining  whether  or  not,  in  a  particular  case,  this  con- 
stitutional provision  is  being  violated,  or  has  been  violated,  it 
is  uniformly  held  "to  include  private  corporations,  such  cor- 
porations being  persons  within  the  meaning  of  the  fourteenth 
amendment."  C.  C.  &  A,  Ey,  Co.  v.  Gibhs,  142  U.  S.  386,  35 
L.  Ed.  1051,  12  Sup.  Ct.  255. 

While  this  statute  has  been  in  force  for  nearly  a  quarter  of  a 
century,  and  several  times  amended  (Acts  1885-6,  p.  141  ; 
1893-4,  p.  614;  1895-6,  p.  445),  it  has  never  come  under  review 
in  this  court,  except  in  the  case  of  Wytheville  Ins.  Co.  v.  Stultz, 
87  Va.  629,  13  S.  E.  77,  and  there  the  constitutionality  of  the 
statute  was  not  called  in  question,  the  question  decided  being 
whether  the  defendant  was  a  banking  corporation,  and,  there- 
fore, exempt  from  the  operation  of  the  statute,  or  to  be  regarded 
as  an  insurance  company ;  and  the  court  held  that  it  was  both  a 
banking  and  an  insurance  company  and  not  a  banking  corpora- 
tion, and,  therefore,  the  service  by  publication  of  the  summons 
as  provided  by  the  statute  was  good. 

In  Violett  v.  City  of  Alexandria,  92  Va.  567,  23  S.  E.  909, 
53  Am.  St.  Rep.  825,  31  L.  K  A.  382,  it  was  said:  "All  the 
authorities  agree  that  *due  process  of  laV  requires  that  a  person 
shall  have  reasonable  notice  and  a  reasonable  opportunity  to  be 
heard  before  an  impartial  tribunal,  before  any  binding  decree 
can  be  passed  affecting  his  right  to  liberty  or  property."  Yet 
it  was  further  said  in  that  case,  that  while  the  legislature  cannot 
dispense  with  notice  altogether,  it  may  prescribe  the  kind  of 
notice.  There  the  city's  charter  provided  for  no  notice  what- 
ever, and  therefore  the  ordinance  of  the  city,  under  which  it  was 
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attempted  to  fix  a  charge  upon  the  property  of  the  appellants 
to  meet  the  cost  of  paving  the  streets,  was  held  unconsitutional 
and  void. 

Section  3225  of  the  code,  under  review,  applies  to  all  cor- 
porations doing  business  in  this  state,  except  certain  mentioned 
corporations,  and  the  purpose  of  the  legislature  seems  clearly 
to  have  been  to  provide  against  hardships  arising  where  cor- 
porations go  into  various  sections  of  the  state,  making  contracts 
and  carrying  on  their  business,  and  then  leave  without  closing 
the  same  satisfactorily  and  thereby  compelling  litigants  to  fol- 
low them  perhaps  across  the  entire  state  to  litigate  even  small 
matters,  or  abandon  their  claims.  Any  lawful  business  which 
may  be  conducted  by  an  individual  may  be  conducted  by  a  cor- 
poration chartered  under  the  laws  of  the  state,  and  it  is  a  matter 
of  common  knowledge  that  there  are  many  of  these  corporations 
which,  while  having  a  home  office  at  some  point  in  the  state, 
through  their  agents  and  others,  transact  business  and  contract 
debts  and  incur  liabilities  in  many  sections  of  the  state.  It 
may  be,  as  suggested  by  the  learned  counsel  for  plaintiff  in 
error,  that,  under  this  statute  a  domestic  corporation  domiciled 
in  ^NTorfolk,  Va.,  wishing  to  obtain  a  judgment  against  another 
domestic  corporation  domiciled  in  the  same  city  upon  some 
cause  of  action,  real  or  fictitious,  and  desiring  to  keep  from  the 
defendant  corporation  knowledge  that  a  suit  was  being  prose- 
cuted against  it,  might  go  to  Highland  county  and  institute  its 
suit,  and  making  the  affidavit  required  by  statute,  which  it 
might  truthfully  do  within  the  limits  of  the  statute,  and  with- 
out making  oath  that  its  claim  was  believed  to  be  just,  obtain 
an  order  of  publication,  which,  under  the  statute,  if  printed 
once  a  week  for  four  successive  weeks  in  a  newspaper  printed  in 
Lee  county,  however  limited  its  circulation,  would  yet  obtain  "a 
sufficient  service  of  such  process."  But  it  is  to  be  borne  in 
mind  that  before  such  proceedings  as  suggested  could  be  had, 
there  must  be  jurisdiction  in  the  court  in  which  the  proceedings 
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are  instituted,  under  section  3215  of  the  code;  and  it  would  be 
a  reflection  on  the  judiciary  of  this  state  to  say  that  judgment 
could  be  obtained  in  any  county  where  jurisdiction  is  wanting. 

Section  3215,  supra,  provides:  "An  action  may  be  brought 
in  any  county  or  corporation  wherein  the  cause  of  action,  or 
any  part  thereof,  arose,  although  none  of  the  defendants  reside 
therein;"  and  section  3214  provides:  "Any  action  at  law,  if 
it  be  to  recover  a  loss  under  a  policy  of  insurance,  either  upon 
property  or  life,  may  be  brought  in  any  county  or  corporation 
wherein  the  property  insured  was  situated  at  the  date  of  the 
policy,  or  the  person  whose  life  was  insured  resided  at  the  date 
of  his  death  or  at  the  date  of  the  policy."  It  was  under  this 
latter  section  that  this  court,  in  Wytheville  Ins.  Co.  v.  Siultz, 
supra,  held  that  the  publication  of  the  summons,  as  provided 
by  section  3225,  was  a  good  and  valid  service  of  notice  to  the 
defendant. 

Professor  Lile,  in  his  Xotes  on  Corporations,  p.  342,  dis- 
cusses the  statute  and  explains  it  fully,  showing  the  difference 
between  domestic  and  foreign  corporations.  As  he  shows,  when 
the  action  is  against  a  domestic  corporation,  the  summons  is 
published  and  made  returnable  to  rules,  and  not  to  appear  in 
fifteen  days,  as  is  other  cases.  He  makes  no  suggestion  of  a 
question  as  to  the  constitutionality  of  the  statute. 

In  an  article  appearing  in  2  Va.  L.  Reg.  545,  the  author  re- 
views the  statutes  providing  for  the  summoning  of  corporations 
by  publication,  but  makes  no  suggestion  of  a  doubt  as  to  the 
constitutionality  of  section  3225,  here  in  question.  He  calls 
attention  to  the  difference  in  the  requirements  of  section  3230 
and  the  three  sections  following,  and  the  provision  of  section 
3225,  and  shows  that  the  sections  other  than  the  last  named  do 
not  apply  to  corporations,  and  clearly  indicates  an  opinion  that 
where  the  provisions  of  section  3225  are  complied  with,  the  de- 
fendant corporation  is  duly  summoned. 

That  hardships  may  arise  out  of  the  execution  and  enforce- 
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ment  of  this  statute  is  very  probable ;  but  the  courts  of  the  state 
cannot,  for  that  reason  only,  declare  a  statute  unconstitutional ; 
"nor  can  a  court  declare  a  statute  unconstitutional  and  void 
solely  on  the  ground  of  unjust  or  oppressive  provisions,  or  be- 
cause it  is  supposed  to  violate  the  natural,  social,  or  political 
rights  of  the  citizen,  unless  it  can  be  shown  that  such  injustice 
is  prohibited  or  such  rights  guaranteed  or  protected  by  the  con- 
stitution."    Cooley's  Const.  Lim.  (6  ed.)  197. 

^*It  is  true,''  says  this  learned  author,  **there  are  some  re- 
ported cases  in  which  judges  have  been  understood  to  intimate 
a  doctrine  different  from  what  is  here  asserted ;  but  it  will  gen- 
erally be  found,  on  an  examination  of  those  cases,  that  what  is 
said  is  rather  by  way  of  argument  and  illustration,  to  show  the 
unreasonableness  of  putting  upon  constitutions  such  a  construc- 
tion as  would  permit  legislation  of  the  objectionable  character 
then  in  question,  and  to  induce  a  more  cautious  and  patient  ex- 
amination of  the  statute,  with  a  view  to  discover  in  it,  if  pos- 
sible, some  more  just  and  reasonable  legislative  intent,  than  as 
laying  down  a  rule  by  which  courts  would  be  at  liberty  to  limit, 
according  to  their  own  judgment  and  sense  of  justice  and  pro- 
priety, the  extent  of  legislative  power  in  directions  in  which  the 
constitution  had  imposed  no  restraint."    On  page  200  the  same 
author  further  says :  "The  rule  of  law  upon  this  subject  appears 
to  be,  that,  except  where  the  constitution  has  imposed  limits 
upon  the  legislative  power,  it  must  be  considered  as  practically 
absolute,  whether  it  operate  according  to  natural  justice  or  not 
in  any  particular  case.     The  courts  are  not  the  guardians  of 
the  rights  of  the  people  of  the  state,  except  as  those  rights  are 
secured  by  some  constitutional  provision  which  comes  within 
the  judicial  cognizance.     The  protection  against  unwise  or  op- 
pressive legislation,  within  constitutional  bounds,  is  by  an  ap- 
peal to  the  justice  and  patriotism  of  the  representatives  of  the 
people.    If  this  fail,  the  people  in  their  sovereign  capacity  can 
correct  the  evil;  but  courts  cannot  assume  their  rights.     The 
Vol.  cvn— 80. 
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judiciary  can  only  arrest  the  execution  of  a  statute  when  it 
conflicts  with  the  constitution.  It  cannot  run  a  race  of  opinions 
upon  points  of  right,  reason  and  expediency  with  the  law- 
making power.  Any  legislative  act  which  does  not  encroach 
upon  the  powers  apportioned  to  the  other  departments  of  the 
govermnent,  being  prima  facie  valid,  must  be  enforced,  unless 
restrictions  upon  the  legislative  authority  can  be  pointed  out 
in  the  constitution,  and  the  case  shown  to  come  within  them.'* 

In  8  Cyc,  778,  it  is  said,  that  the  generally  accepted  rule  is 
that  the  courts  will  not  declare  a  statute  void  merely  because,  in 
their  opinion,  it  is  opposed  to  the  spirit  supposed  to  pervade 
the  constitution. 

And  in  Cal4er  v.  Bull,  3  Dall.  386,  1  L.  Ed.  648,  the  court 
said :  "When  congi'ess  or  a  state  legislature  pass  a  law  within 
the  general  scope  of  their  constitutional  power,  the  courts  can- 
not pronounce  it  void  merely  because,  in  their  judgment,  it  is 
contrary  to  the  principles  of  natural  justice,  and  the  great 
weight  of  authority  favors  the  rule  laid  down  in  this  case." 

Among  the  authorities  relied  on  by  counsel  for  plaintiff  in 
error  as  supporting  the  contention  that  section  3225  of  the 
code  does  not  meet  the  constitutional  requirement  of  "due  pro- 
cess of  law,"  is  the  case  of  Pennoyer  v.  Neff,  95  U.  S.  714,  24 
L.  Ed.  565;  but  in  that  case  the  court  was  dealing  with  for- 
eign and  not  domestic  corporations,  and  neither  in  that  case 
nor  in  any  other  that  we  have  been  able  to  find,  was  it  held  that 
the  legislature  has  not  the  right  to  prescribe  a  mode  of  service 
where  the  statute  has  no  extra-territorial  effect.  On  the  con- 
trary, the  authorities  are  in  accord  with  what  was  said  by  this 
court  in  Violett  v.  Alexandria,  supra,  that  while  the  legislature 
cannot  dispense  with  notice  altogether,  it  may  prescribe  the 
kind  of  notice.  With  the  wisdom  of  the  statute  the  courts  have 
nothing  to  do,  and  it  may  be  that  the  mode  of  service  prescribed 
might  have  been  different  and  for  the  better,  in  that  it  would 
have  been  more  effective  and  better  calculated  to  arrest  the  at- 
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tcntion  of  a  defendant  against  whom  the  summons  published  is 
directed;  or,  as  in  an  action  against  an  insurance  company 
created  by  the  laws  of  this  state,  where  the  statute,  although  the 
action  may  be  brought  in  the  county  or  corporation  wherein  the 
property  insured  was  situated  at  the  date  of  the  policy,  or  the 
person  whose  life  was  insured  resided  at  the  date  of  his  death  or 
at  the  date  of  the  policy,  requires  that  process  or  notice  shall  be 
directed  to  the  sheriff  or  sergeant  of  the  county  or  corporation 
wherein  the  chief  oflBce  of  such  company  is  located.  But  these 
are  matters  for  legislative  consideration,  and  not  for  the  deter- 
mination of  the  courts. 

Constructive  service  of  a  summons  or  a  notice,  as  authorized 
by  the  statutes,  has  over  and  over  been  recognized- as  a  valid  ser- 
vice, and  a  reasonable  exercise  of  legislative  authority,  and  we 
can  see  no  reason  why  the  mode  of  service  provided  in  section 
3225,  which  was  strictly  followed  in  this  case,  should  be  re- 
garded as  either  lacking  '^due  process  of  law"  or  the  reasonable 
exercise  of  legislative  authority. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the  circuit 
court  must  be  affirmed. 

Keith,  P.,  dissents. 

Aifirmed, 
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Ricbnoiil 

Hamee  v.  Commonwealth. 

November  21,  1907. 

1.  Appeal  and  Ebbok — Termination  of  Controversy — Moot  Questions. — 
Whenever  it  appears,  or  is  made  to  appear  by  extrinisic  evidence, 
that  there  is  no  actual  controversy  between  the  litigants,  or  that, 
if  it  once  existed,  it  has  ceased,  the  appeal  or  writ  of  error  should 
be  dismis&ed.  Courts  of  justice  sit  to  decide  actual  controversies 
by  a  judgment  which  can  be  enforced,  and  not  to  give  opinions 
upon  moot  questions  or  abstract  propositions  of  law. 

Error  to  a  judgment  of  the  Circuit  Court  of  Alleghany  Coun- 
ty in  a  proceeding  by  Quo  Warranto, 

Dismissed. 

This  proceeding  is  one  of  several  instituted  by  the  attorney 
for  the  commonwealth  of  Alleghany  county  against  the  judges 
of  election,  appointed  by  the  Electoral  Board  of  Alleghany 
county,  and  the  judges  appointed  by  the  common  council  of 
the  town  of  Covington,  situated  in  said  county,  to  determine 
which  of  said  judges  were  entitled  to  hold  the  oflSce  and  dis- 
charge its  duties. 

Geo,  A.  Revercomb  and  Jno.  T,  Delany,  for  the  plaintiflp  in 
error. 

Attomey-Oeneral  Wm,  A,  Anderson^  for  the  commonwealth. 

Harbison^  J.,  delivered  the  opinion  of  the  court. 

This  quo  warranto  proceeding  was  instituted  in  September, 
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1906,  by  the  attorney  for  the  commonwealth  of  Alleghany 
county,  to  have  determined  a  conflict  between  certain  parties 
claiming  to  be  judges  of  election  for  the  second  ward  in  the 
town  of  Covington. 

The  plaintiff  in  error,  together  with  two  others,  were  ap- 
pointed judges  of  election  for  said  second  ward  by  the  electoral 
board  for  the  county  of  Alleghany ;  and  their  contestants,  three 
in  number,  were  appointed  to  the  same  oflSice  by  the  council  of 
the  town  of  Covington.  The  circuit  court  of  Alleghany  county 
held  that  those  persons  appointed  as  judges  of  election  by  the 
council  of  the  town  of  Covington  were  entitled  to  hold  the  office 
and  discharge  its  duties.  To  that  judgment  this  writ  of  error 
was  awarded,  October  8,  1906,  upon  the  petition  of  one  of  the 
parties  who  had  been  appointed  by  the  electoral  board. 

It  appears  that  the  term  of  the  office  in  question  has,  under 
the  law,  expired  since  this  writ  of  error  was  awarded.  This 
being  so,  the  issue  has  become  extinct.  If  either  party  is  now 
holding  the  office  for  the  stated  term,  or  can  hold  it  for  such 
term.  There  can,  therefore,  be  no  judgment  of  ouster  or  the 
contrary  lawfully  rendered,  and  the  case  must  be  dismissed. 

Whenever  it  appears,  or  is  made  to  appear,  that  there  is  no 
actual  controversy  between  the  litigants,  or  that,  if  it  once  ex- 
isted, it  has  ceased,  it  is  the  duty  of  every  judicial  tribunal  not 
to  proceed  to  the  formal  determination  of  the  apparent  contro- 
versy, but  to  dismiss  the  case.  It  is  not  the  office  of  courts  to 
give  opinions  on  abstract  propositions  of  law,  or  to  decide  ques- 
tions upon  which  no  rights  depend,  and  when  no  relief  can  be 
afforded.  Only  real  controversies  and  existing  rights  are  en- 
titled to  invoke  the  exercise  of  their  powers.  Franklin  v.  Peers, 
95  Va.  602,  29  S.  E.  321 ;  Shumate  v.  Spllman,  1  Va.  Dec. 
604;  Meyer  v.  Pntchard,  131  U.  S.  CCIX,  23  L.  Ed.  961; 
MUh  V.  Oreen,  159  U.  S.  651,  16  Sup.  Ct.  132,  40  L.  Ed.  293. 

In  the  case  last  cited,  Mr.  Justice  Gray  says:  "The  duty 
of  this  court,  as  of  every  other  judicial  tribunal,  is  to  decide 
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actual  controversies  by  a  judgment  which  can  be  carried  into 
effect,  and  not  to  give  opinions  upon  moot  questions  or  abstract 
propositions,  or  to  declare  principles  or  rules  of  law  which  can- 
not affect  the  matter  in  issue  in  the  case  before  it.  It  neces- 
sarily follows  that  when,  pending  an  appeal  from  the  judgment 
of  the  lower  court,  and  without  any  fault  of  the  defendant,  an 
event  occurs  which  renders  it  impossible  for  this  court,  if  it 
should  decide  the  case  in  favor  of  the  plaintiff,  to  grant  him 
any  effectual  relief  whatever,  the  court  will  not  proceed  to  a 
formal  judgment,  but  will  dismiss  the  appeal.  And  such  a  fact, 
when  not  appearing  on  the  record,  may  be  proved  by  extrinsic 
evidence."  Citing  Lord  v.  Veazie,  8  How.  251,  12  L.  Ed.  367; 
California  v.  San  Pablo  &  Tulare  Railroad,  149  U.  S.  308,  37  L. 
Ed.  747,  13  Sup.  Ct.  876. 

The  controversy  in  the  case  at  bar  having  ceased  to  exist, 
leaving  only  moot  questions,  there  can  be  no  recovery  for  costs 
in  this  court,  where  such  a  judgment  depends  upon  the  sub- 
stantial result  of  the  litigation.  The  case  must,  therefore,  be 
dismissed  without  costs  to  either  party. 

Dismissed. 
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Staunton. 

City  qf  Eoanoke  and  Others  v.  Blair. 

September   12,  1907. 

Reheard  January   16,  1908. 

1.  Evidence — Construction     of     Writings — Extrinsic     Evidence. — Written 

instruments  are  to  be  construed  by  the  ternw  used  therein,  if  plain 
and  intelligible.  Extrinsic  evidence  is  not  admissible  for  the  pur- 
pose of  adding  to,  detracting  from  or  in  any  way  varying  the  plain 
meaning  of  the  instrument  itself.  In  construing  a  writing,  extrinsic 
evidence  may,  as  a  rule,  be  admitted  only  for  the  purpose  of  ex- 
plaining a  latent  ambiguity,  or  of  applying  ambiguous  words  to 
their  proper  subject  matter.  Words  of  a  definite  legal  significance, 
or  which  have  a  well  defined  primary  meaning,  are  to  be  under- 
stood as  used  in  such  sense,  unless  there  appear  in  tlie  writing  a 
manifest  intention  of  using  them  in  a  different  sense. 

2.  BouNDABiES — Calls — "East" — fitraight  Lines. — The  word  "East,"  when 

used  in  describing  a  boundary,  means  "due  East,"  unless 
other  words  are  used  qualifying  that  meaning:  and  where  a  call 
is  from  one  point  or  monument  to  another,  the  line  is  presumed 
to  be  a  straight  line,  unless  a  different  line  is  described  in  the 
instrument. 

3.  Statute — Construction — Unamhiguous  Language, — If   the   language  of 

a  statute  is  free  from  doubt  and  ambiguity,  the  same  strictness  is 
to  be  applied  in  its  construction  as  is  applied  in  construing  grants 
and  contracts  between  private  persons. 

4.  Appeal    and    Erbob — Effect    of    Appeal    on    Righf^    of    Parties    not 

Appealing. — ^Under  the  statutes  of  this  state  and  the  rule  of  this 
court,  the  rule  of  decision  is  that  where  the  parties  stand  on  dis- 
tinct and  unconnected  grounds,  where  their  rights  are  separate  and 
not  equally  affected  by  the  same  decree  or  judgment,  the  appeal  of 
one  will  not  bring  up  for  adjudication  the  rights  or  claims  of  the 
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others.  But  where  the  parties  appealing  and  those  not  appealing 
stand  upon  the  same  ground,  and  their  rights  are  involved  in  the 
same  question,  and  equally  affected  by  the  same  judgment  or  decree, 
this  court  will  consider  the  whole  case,  and  settle  the  rights  of  the 
parties  not  appealing  as  well  as  those  who  bring  up  their  case  by 
appeal. 

Appeal  from  the  Corporation  Court  of  the  city  of  Roanoke* 
Decree  for  complainant.    Defendants  appeal. 

Reversed. 
The  opinion  states  the  case. 

Robertson  &  Wingfield,  Robertson,  Hall  &  Woods,  Berkley  & 
Bryan,  Hart  &  Hart,  C.  B.  Moomaw,  C.  A.  McHugh  and  S. 
Hamilton  Graves,  for  the  appellants. 

Robert  E.  Scott,  for  the  appellee. 

Buchanan^  J.,  delivered  the  opinion  of  the  court. 

The  appellee  instituted  this  suit  to  subject  certain  lots  to  the 
payment  of  a  judgment  which  she  alleged  was  a  lien  thereon. 

It  is  conceded  that,  if  the  lots  were  embraced  within  the 
corporate  limits  of  the  city  of  Eoanoke,  as  defined  by  an  act 
approved  February  3,  1882,  (Acts  1881-2,  Ch.  57,  p.  52),  they 
are  not  subject  to  the  lien  of  the  appellee's  judgment.  The  first 
question,  therefore,  to  be  considered  is  whether  or  not  the  lots 
were  within  the  city  limits  as  defined  by  that  act. 

The  boundary  line  of  the  city  nearest  the  lots  in  question  is 
described  as  follows  in  the  act:  "Thence  with  said  Rorer  and 
John  M.  Shaver's  line  north  to  the  Norfolk  and  Western  Rail- 
road; thence  east  to  the  lands  of  Q.  M.  Word;  and  thence  to 
the  line  of  H.  S.  Trout,  R.  B.  Moorman  and  E.  H.  Engle.'' 

There  is  no  dispute  as  to  the  point  called  for  on  the  line  of 
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the  Norfolk  and  Western  Railroad,  nor  as  to  the  point  called  for 
in  the  line  of  Trout,  Moorman  and  Engle;  but  the  controversy 
between  the  parties  is  as  to  the  proper  location  of  the  line  be- 
tween those  points.  These  lines  were  never  surveyed,  so  far  as. 
the  record  shows,  until  after  the  institution  of  this  suit.  The 
appellee  insists  that,  under  a  proper  construction  of  the  act,  in 
the  light  of  the  contemporaneous  construction  placed  upon  it 
by  certain  officials  of  the  city  and  of  the  county  of  Roanoke,  and 
of  the  understanding  of  persons  owning  lands  adjoining  or  near 
the  line  in  controversy,  the  corporate  line  ran  from  the  ad- 
mitted point  on  the  Norfolk  and  Western  Railroad,  along  the 
line  of  the  railroad  to  a  point  where  the  lands  of  Word  and 
Trout  corner,  and  from  that  comer  to  the  admitted  point  where 
the  lines  of  Trout,  Moorman  and  Engle  comer;  and  the  cor- 
poration court  so  held. 

The  contention  of  the  appellants  is  that  there  is  no  ambiguity 
in  the  language  of  the  act  defining  the  boundary  of  the  city 
between  the  admitted  comer  on  the  Norfolk  and  Western  Rail- 
road and  the  admitted  comer  of  Trout,  Moorman  and  Engle,. 
and  no  difficulty  in  applying  that  language  to  its  subject  mat- 
ter ;  and  that  the  line  mns  a  due  east  course  from  the  railroad 
comer  to  Word's  line,  and  from  the  point  where  it  strikes  his 
line  to  Trout,  Moorman  and  Engle's  corner. 

It  is  well  settled,  as  a  general  rule,  that  a  written  instrument 
must  be  construed  by  the  terms  used  therein,  if  plain  and  intel- 
ligible ;  that  extrinsic  evidence  is  not  admissible  for  the  purpose 
of  adding  to,  detracting  from,  or  in  any  way  varying  the  plain 
meaning  of  the  instrument  itself ;  that,  in  construing  a  writing 
extrinsic  evidence  may,  as  a  rule,  only  be  admitted  for  the  pur- 
pose of  explaining  a  latent  ambiguity,  or  of  applying  ambiguous 
words  to  their  proper  subject  matter;  and  that  words  of  a 
definite  legal  significance,  or  which  have  a  well  defined  primary 
meaning,  are  to  be  understood  as  used  in  such  sense,  unless 
there  appear  in  the  writing  a  manifest  intention  of  using  them 
Vol.  cvn— 81. 
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in  a  different  sense.  Findley  v.  Findley,  11  Gratt.  434,  437-8; 
Pnce  V.  Harrison,  31  Gratt.  114,  118:  Bank  v.  McVeigh,  32 
Gratt.  530,  541;  Knich  v.  Knick,  75  Va.  12,  19-20;  Nye  v. 
Lovitt,  92  Va.  710,  24  S.  E.  345,  and  eases  cited;  Sherwood  v. 
A,  &  D.  By.  Co.,  94  Va.  291,  301,  26  S.  E.  943 ;  Oruhh  v.  Bur- 
ford,  98  Va.  553,  557,  37  S.  E.  4;  Watts  v.  Newberry,  ante, 
p.  283,  57  S.  E.  057,  1  Va.  App.  381;  Cooley's  Const.  Lim., 
pp.  91-94. 

Let  us  apply  these  rules  of  construction  to  the  language  of 
the  calls  of  the  disputed  line.  The  first  call  in  that  line  is, 
**thence  east  to  the  lands  of  Q.  it.  Word."  The  word  or  tenn 
^^east"  has  a  well  established  legal  meaning,  and  means  due 
oast  unless  other  words  are  used,  qualifying  that  meaning. 
Devlin  on  Deeds,  sec.  1035;  Dogan  v.  Searight,  4  H.  &  M., 
131;  5  Cyc.  875.  There  is  nothing  in  the  call  to  indicate  that 
it  was  not  intended  to  have  its  usual  meaning;  nor  does  the 
use  of  that  word  in  other  parts  of  the  description  of  the  bound- 
ary line  of  the  city  show  satisfactorily  that  it  should  have  a 
different  meaning. 

But  if  "east,''  as  used  in  the  act,  meant  "eastwardly,"  as 
insisted  by  the  appellee,  there  was  nothing  in  the  call  or  in  the 
act  which  furnished  any  authority  for  establishing  a  curved  or 
<'rooked  line  as  was  done,  for  where  a  call  is  from  one  point  or 
monument  to  another,  unless  a  different  line  is  described  in  the 
instrument,  the  line  is  presumed  to  be  a  straight  line.  See  5 
Oyc.  876,  878 ;  Smith,  v.  Davis,  4  Gratt.  50 ;  Marlow  v.  Bell, 
13  Gratt.  531;  Tucker  v.  Satcrthwaite,  123  X.  C.  511,  31 
S.  E.  722. 

The  counsel  of  appellee  admit  that  a  strict  construction  of 
the  act  would  seem  to  demand  that  the  line  wherever  established 
should  be  a  straight  line,  and  insist  that  it  will  be  straight  if 
run  from  the  railroad  corner  to  Word's  and  Trout's  corner ;  but 
to  so  establish  the  line  would  not  only  violate  the  terms  of  the 
oall,  but  ignore  the  contemporaneous  construction  relied  on  to 
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justify  the  court  in  departing  from  the  language  of  the  call. 
The  line  as  established  by  the  court  in  no  respect  conforms  to 
the  call.  It  is  not  a  straight  line  running  east  or  eastwardly, 
but  is  a  curved  or  irregular  line,  running  with  the  lands  of  the 
Norfolk  and  Western  Railway  Company.  By  running  a 
straight  line  due  east  from  the  railroad  corner  to  Word's  line, 
all  the  requirements  of  the  call  are  satisfied. 

But  it  is  insisted  by  the  appellee  that  the  same  strictness  is 
not  observed  in  construing  acts  of  the  general  assembly  in  form- 
ing counties  and  municipalities  as  in  construing  grants  and 
contracts  between  private  individuals.  The  case  of  Hamilton 
V.  McNeil,  13  Gratt.  389,  is  cited  and  relied  on  to  sustain  this 
contention. 

The  controversy  in  that  case  involved  the  true  location  of  the 
boundary  line  between  the  counties  of  Pocahontas  and  Pendle- 
ton. It  was  doubtful  from  the  language  of  the*  act  defining  the 
houndary  line  between  the  counties,  whether  the  call  for  be- 
ginning "on  the  top  of  the  Alleghany  mountain,  the  northwest 
side  of  the  line  of  the  county  of  Pendleton,"  would  not  require 
that  the  beginning  should  be  at  some  point  on  the  main  Alle- 
ghany mountain,  as  contended  by  one  party,  or  would  be  satis- 
fied by  beginning  at  a  point  on  a  mountain  lying  west  of  the 
main  Alleghany,  as  contended  by  the  other  party.  There  being 
this  doubt,  the  court  adopted  that  construction  which  was  in 
accord  with  the  general  policy  of  the  legislature,  as  evinced  by 
various  acts  before  and  afterwards  enacted  to  establish  and  pre- 
serve the  main  Alleghany  mountain  as  the  line  between  adja- 
cent counties,  and  was  in  accord  with  *'the  contemporaneous 
exposition  thereof"  (the  act)  "by  the  courts  and  other  authori- 
ties of  Pocahontas  county,  in  exercising  immediately  after  its 
passage  exclusive  jurisdiction  over  said  territory  without  ques- 
tion from  any  quarter ;  by  the  complete  surrender  of  such  juris- 
diction by  the  courts  and  authorities  of  Pendleton  county;  by 
its  recognition  by  the  general  assembly  in  repeated  acts  of  sub- 
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sequent  legislation  j  by  the  representation  of  county  boundaries 
on  maps  prepared  and  published  under  the  authority  of  the 
legislature  and  in  conformity  with  the  provisions  of  laws  re- 
quiring the  exterior  boundaries  of  the  counties  to  be  laid  down 
by  actual  survey,  or  by  reference  to  one  or  more  actual  surveys^ 
and  strict  accuracy  to  be  observed  in  denoting  the  true  position 
of  the  comers  of  adjacent  counties;  and  by  its  universal  ac- 
ceptance as  the  true  construction  by  the  people  generally,  from 
the  passage  of  the  act  until  the  origin  of  the  present  litigation. 

If  it  be  conceded  that  the  charters  of  towns  and  cities,  with 
their  comparatively  small  territorial  area,  should  be  construed 
with  the  same  liberality  as  acts  forming  new  counties,  there  is 
nothing,  as  it  seems  to  us,  in  the  rule  laid  down  in  that  case 
which  would  justify  a  court  in  departing  from  the  language  of 
the  act  under  consideration  upon  the  facts  of  this  case.  In 
that  case  the  language  was  ambiguous;  in  this  it  is  not.  In 
that  case  there  was  a  well  recognized  public  policy  which  it  was 
the  court's  duty  to  uphold,  unless  it  was  manifest  from  the 
act  that  the  legislature  intended  to  depart  from  that  policy;  in 
this  case  there  is  no  question  of  public  policy  involved.  In 
that  case,  the  contemporaneous  construction  placed  upon  the 
act  by  the  counties,  the  public,  and  especially  by  the  general 
assembly,  was  such  as  to  leave  no  room  for  doubt  as  to  its  in- 
tention; in  this  case  the  general  assembly  has  not  manifested 
its  intention  by  any  subsequent  act,  nor  is  the  evidence  of  the 
contemporaneous  construction  placed  upon  it  so  clear  and  satis- 
factory as  the  evidence  of  contemporaneous  construction  in  that 
case,  though  the  weight  of  evidence  upon  that  question  is  in 
favor  of  the  location  of  the  disputed  line  as  claimed  by  the  ap- 
pellee, and  might  perhaps  be  sufficient  to  sustain  the  conclusion 
of  the  trial  court  if  the  language  of  the  act  had  been  ambiguous 
and  there  had  been  some  legislative  policy  to  be  upheld. 

It  follows  from  what  has  been  said,  that  we  are  of  opinion 
that  the  true  boundary  line  between  the  city  of  Roanoke  and 
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the  county  of  Roanoke  (at  the  time  the  charter  of  that  city 
was  amended,  on  the  30th  of  January,  1890),  from  the  point 
on  the  Norfolk  and  Western  at  Shaver's  crossing  to  the  point 
where  the  lands  of  Trout,  Moorman  and  Engle  comer,  ran  as 
follows,  to-wit:  From  the  point  on  the  Norfolk  and  Western 
Railroad  at  Shaver's  crossing  a  due  east  line  to  the  southern 
line  of  the  lands  known  in  the  bill  and  proceedings  as  Q.  M. 
Word's  land;  thence  in  a  straight  line  to  the  comer  of  Trout, 
IMoorman  and  Engle ;  that  the  judgment  of  the  appellee  is  not 
a  lien  upon  the  lands  sought  to  be  subjected  in  this  suit;  and 
that  the  trial  court  erred  in  holding  that  it  was. 

The  decree  appealed  from  must  be  reversed,  and  the  appel- 
lee's bill  dismissed. 

On  Rehearing,  Januaey  16,  1908. 

Buchanan,  J. 

After  the  opinion  of  the  court  had  been  delivered  and  a 
decree  dismissing  the  bill  generally  had  been  entered,  the  ap- 
pellee, Gertrude  Blair,  who  had  filed  the  bill,  moved  the  court 
to  set  aside  the  decree  dismissing  it  generally,  because  she  was 
seeking  by  her  suit  to  subject  lands  to  the  payment  of  her  judg- 
ment outside  of  the  corporate  limits  of  the  city  of  Roanoke  as 
defined  by  the  said  act  of  assembly  approved  February  3,  1882 ; 
that  a  decree  be  entered  dismissing  the  bill  only  as  to  the  appel- 
lants who  had  no  interest  in  the  lands  sought  to  be  subjected 
lying  outside  of  the  corporate  limits  of  that  city,  as  defined  by 
that  act  and  construed  by  this  court;  and  that  the  decree  ap- 
pealed from  in  all  other  respects  be  affirmed. 

When  the  cause  was  heard,  the  oral  argument  was  directed 
almost,  if  not  entirely,  to  the  question  as  to  the  true  location 
of  the  boundary  lines  of  the  city,  as  defined  by  the  act  of  Feb- 
ruary 3,  1882,  and  this  court  did  overlook  the  fact  that  the 
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complainaut  was  seeking  to  subject  lands  to  the  payment  of 
her  judgment  lying  outside  of  the  limits  of  the  said  disputed 
boundaries,  and  erred  in  dismissing  the  bill  generally.  That 
decree  must,  therefore,  be  set  aside. 

We  are  of  opinion,  however,  that  the  bill  should  not  only 
be  dismissed  as  to  the  appellants  who  have  no  interest  in  the 
lands  sought  to  be  subjected  lying  outside  of  the  disputed 
boundaries,  but  should  be  dismissed  as  to  all  the  defendants 
who  had  no  interest  in  the  lands  not  lying  within  the  disputed 
boundaries,  although  some  of  them  did  not  appeal  from  the 
decree  complained  of. 

Section  3469  of  the  code  provides  that  every  appeal  shall  be 
docketed  at  the  place  of  session  where  it  is  to  be  heard,  and  thai 
'*the  clerk  of  the  said  court  shall  issue  a  summons  against  the 
parties  interested,  other  than  the  petitioners,  that  they  may  be 
heard,  and  also  issue' any  supersedeas  that  may  be  awarded.'^ 

By  section  3485  of  the  code  it  is  provided  that  ^*the  appellate 
court  shall  affirm  the  judgment,  decree  or  order,  if  there  be  no 
error  therein,  and  reverse  the  same,  in  whole  or  in  part,  if  er- 
roneous, and  enter  such  judgment,  decree  or  order  as  the  court 
whose  error  is  sought  to  be  corrected  ought  to  have  entered." 

Rule  VIII  of  the  court  (formerly  Rule  IX)  provides  that, 
^*in  any  appeal,  writ  of  error  or  supersedeas,  if  error  is  per- 
ceived against  any  appellee  or  defendant,  the  court  will  consider 
the  whole  record  as  before  them,  and  will  reverse  the  proceed- 
ings, either  in  whole  or  in  part,  in  the  same  manner  as  they 
would  do  were  the  appellee  or  defendant  to  bring  the  same  be- 
fore them,  either  by  appeal,  writ  of  error  or  supersedeas,  unless 
such  error  be  waived  by  the  appellee  or  defendant,  which 
waiver  shall  be  considered  a  release  of  errors."  Rules  of  Court, 
106  Va.  vii. 

Under  these  provisions  of  the  code  and  this  rule  of  the  court, 
the  rule  of  decision  as  established  by  the  practice  and  the  cases 
is  stated  as  follows  in  Walkers  Ex  or  v.  Page,  21  Gratt.  636, 
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052,  viz. :  ^'Where  the  parties  stand  upon  distinct  and  uncon- 
nected grounds,  where  their  rights  are  separate  and  not  equally 
affected  by  the  same  decree  or  judgment,  then  the  appeal  of  one 
will  not  bring  up  for  adjudication  the  rights  or  claims  of  the 
others.  Tate  v.  Liggat  &  Mathews,  2  Leigh  84,  107.  But 
where  the  parties  appealing  and  the  parties  not  appealing  stand 
upon  the  same  gi'ound,  and  their  rights  are  involved  in  the 
same  question,  and  equally  affected  by  the  same  decree  or  judg- 
ment, this  court  will  consider  the  whole  case  and  settle  the  rights 
of  the  parties  not  apix^aling  as  well  as  those  who  bring  up  their 
case  by  appeal.  Leicis  v.  Thornton,  6  Munf.  87,  97 ;  Lenow  v. 
Lenow,  8  Gratt.  349;  Liggat  £  Mathews  v.  Morgan,  2  Leigh 
84;  Purcell  v.  McCleary,  1  Gratt.  246."  Saunders  v.  Origgs,. 
81  Va.  506;  Alexander  v.  Alexander,  85  Va.  353,  7  S.  E.  335, 
1  L.  R  A.  125;  Nicholson  v.  Gloucester  Charity  School,  93 
Va.  101,  103,  24  S.  E.  899. 

In  the  case  under  consideration,  all  the  defendants  claiming- 
an  interest  in  the  land  sought  to  be  subjected  within  the  dis- 
puted boimdaries  stood,  as  to  that  land,  upon  the  same  ground, 
their  rights  were  involved  in  the  same  question  and  equally  af- 
fected by  the  decree.  If  the  lands  in  the  disputed  boundaries- 
were  within  the  corporate  limits  of  the  city  of  Roanoke,  as  de- 
fined by  the  act  of  February  3,  1882,  then  complainant's  judg- 
ment was  a  lien  upon  them ;  otherwise  it  was  not. 

We  are  of  opinion,  therefore,  that  the  complainant's  bill 
should  be  dismissed  as  to  all  such  defendants. 

We  are  further  of  opinion  that  there  is  no  other  error  in  the 
decree,  and  that  the  same  in  all  other  respects  should  be  af- 
firmed. 

Reversed. 
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RiCbMONd. 

BuGG  V.  Seay. 

January  10,  1908. 

1.  Ejecment — Prior  Purchaser — Unrecorded  Deed — Proof  of  Payment  of 

Consideration  hy  Subsequent  Purchaser, — If  a  party  claiming  to  be 
the  purchaser  of  a  tract  of  land  for  a  valuable  consideration  and 
without  notice  of  a  prior  unrecorded  deed,  can  maintain  ejectment 
against  the  grantee  therein,  he  must  show  that  he  received  his  convey- 
ance and  actually  paid  the  purchase  money  before  he  had  notice  of  the 
prior  unrecorded  deed.  The  recital  in  his  deed  of  the  payment  of 
the  purchase  money  is  evidence  against  his  grantor,  but  as  against 
the  grantee  in  the  prior  deed  is  mere  hearsay. 

2.  Ejectment — Plaintiffs    Title. — ^Tt    is    incumbent   on    the    plaintiflf    In 

ejectment  to  trace  his  title  to  the  commonwealth,  or  in  some  other 
manner  show  that  he  is  entitled  to  the  possession  of  the  land  sought 
to  be  recovered  as  against  the  defendant. 

3.  Tbial — Rejection  of  Evidence — When  Harmless. — It  is  unnecessary  to 

decide  whether  the  trial  court  erred  in  rejecting  evidence,  where  it 
appears  that  if  the  rejected  evidence  had  been  received,  the  jury 
could  not  have  found  any  other  verdict  than  the  one  they  did  find. 

4.  CoBBECT   Verdict — Ruling   on   Instructions. — ^The   action   of    the   trial 

court  in  granting  an  instruction  becomes  immaterial  when  in  no 
view  of  the  case  could  there  have  been  a  different  verdict. 

5.  Appeal  and  Ebbor — Invited  Error, — ^A  party  will  not  be  permitted  in 

this  court  to  complain  of  an  error  committed  in  the  trial  court  into 
which  he  invited  the  court,  especially  if  it  did  him  no  injury. 

Error  to  a  judgment  of  the  Circuit  Court  of  Fluvanna 
county  in  an  action  of  ejectment.  Judgment  for  the  defendant. 
Plaintiff  assigns  error. 

Affirmed. 

The  opinion  states  the  case. 
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ir.  B.  Peitit's  SonSj  for  the  plaintiff  in  error. 
J,  0.  Shepperd,  for  the  defendant  in  error. 
BccHAjfAN^  J.,  delivered  the  opinion  of  the  court. 

The  plaintiflE  in  error  instituted  his  action  of  ejectment  to 
recover  a  tract  of  forty  acres  of  land.  Upon  the  trial  of  the 
-cause,  there  was  a  verdict  and  judgment  for  the  defendant.  To 
that  judgment  this  writ  of  error  was  awarded. 

One  of  the  errors  assigned  is  that  the  trial  court  ought  to  have 
K't  aside  the  verdict  of  the  jury  because  contrary  to  the  law  and 
the  evidence. 

The  defendant  did  not  offer  any  evidence  to  sustain  his  plea 
of  not  guilty.  The  plaintiff,  in  his  declaration,  referred  to 
and  described  the  land  which  he  sought  to  recover  as  "being  the 
same  land  mentioned  and  described  in  a  deed  from  K.  B.  Seay" 
(the  plaintiff's  grantor)  "to  George  P.  Scay'^  (the  defendant) 
**dated  the  30th  day  of  December,  1901,  and  of  record  in  the 
clerk's  oflSce  of  Fluvanna  county  court  in  Deed  Book  30,  page 
227."  That  deed  was  not  offered  in  evidence,  but  seems  to  have 
been  treated  in  the  trial  court  as  a  part  of  the  record  and  be- 
fore the  jury,  because  referred  to  in  the  declaration.  The  deed 
is  copied  into  the  record,  and  in  the  briefs  of  counsel  on  both 
^ides  here  is  treated  as  part  of  the  record,  but  in  oral  argument 
the  plaintiff's  counsel  insisted  that  it  was  no  part  of  the  record 
because  not  made  so  by  bill  of  exception. 

In  the  view  we  take  of  the  case,  the  same  result  will  follow, 
whether  it  was  or  was  not  before  the  jury.  If  it  be  considered 
a  part  of  the  record,  then  it  appears  that  both  parties  claim 
under  IL  B.  Seay;  that  his  conveyance  to  the  defendant  was 
executed  on  the  30th  day  of  December,  1901,  and  admitted  to 
record  on  the  5th  day  of  December,  1903 ;  and  that  his  (Seay's) 
<K)nveyance  to  the  plaintiff  was  executed  and  admitted  to  record 
Vol.  cvn — 82. 
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ou  the  22iid  day  of  September,  1902.  The  failure  of  the  de- 
fendant to  record  his  deed  until  after  the  plaintiff  had  pur- 
chased the  same  land  and  recorded  his  deed,  it  is  insisted  by  the 
plaintiff,  rendered  the  defendant's  deed  void  as  to  him  under 
the  provisions  of  section  2465  of  the  code. 

That  section  provides,  among  other  things,  that  a  deed  con- 
veying land  ^'shall  be  void  as  to  subsequent  purchasers  for 
valuable  consideration  without  notice  *  *  *  until  and  except 
from  the  time  it  is  admitted  to  record"  in  the  proper  county  or 
corporation. 

If  a  party  claiming  to  be  a  purchaser  of  land  for  a  valuable 
consideration  without  notice  of  a  prior  unrecorded  conveyance 
can  maintain  an  action  of  ejectment  against  the  grantee  therein, 
he  can  only  do  so  by  showing  that  he  received  his  conveyance 
and  actually  paid  the  purchase  money  before  he  had  notice  of 
the  prior  unrecorded  deed.  Such  proof  is  necessary  in  a  court 
of  equity,  where  the  protection  of  a  bona  fide  purchaser  for 
value  without  notice  is  usually  set  up  as  a  defense  (Lamar  v. 
Hale,  79  Va.  147,  and  cases  cited ;  Wasserman  v.  Metzger,  105 
Va.  744,  54  S.  E.  893,  7  L.  E.  A.  (K  S.)  1019,  and  cases 
cited;  2  Min.  Inst.  (4th  Ed.)  767  &c.;  1  Perry  on  Trusts  (5tb 
Ed.)  sec.  219)  ;  and,  a  fortiori,  less  proof  would  not  be  required 
of  the  plaintiff  in  an  action  of  ejectment  seeking  to  recover  the 
land  in  the  possession  of  the  grantee  in  the  prior  unrecorded 
conveyance. 

The  plaintiff  introduced  in  evidence  his  deed  from  R.  B. 
Seay,  which  recited  that  it  was  made  "in  consideration  of  the 
sum  of  one  thousand  and  fifty  dollars,  the  receipt  of  which  is 
hereby  acknowledged.''  While  the  recital  in  the  deed  was  evi- 
dence of  payment  against  the  grantor  in  the  deed,  it  is  not  evi- 
dence on  a  question  of  this  kind  to  affect  the  rights  of  the 
grantee  in  the  prior  deed;  but  the  payment  must  be  shown  in- 
dependently of  the  recital  in  the  deed.  As  to  such  grantee,  the 
recital  is  hearsay,  and  none  the  less  so  because  in  writing,  and 
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there  is  no  reason  why  it  should  be  evidence  against  a  party  who 
has  no  connection  with  the  deed.  Lloyd  v.  Lynch,  28  Pa.  419, 
70  Am.  Dec.  137, 140;  1  Perry  on  Trusts  (5th  ed.)  section  219, 
cited  in  Lamar  v.  Hale,  supra;  Henry  v.  Raiman,  1  Casey  (Pa) 
at  p.  360,  64  Am.  Dec.  703;  Srielgrove  v.  Siielgrove,  4  Desaus- 
sure,  287 ;  Note  in  Basset  v.  Nosworthy,  Vol.  2,  Pt.  1,  White  & 
Tudor's  Lead.  Cas.  in  Eq.  100. 

Neither  the  evidence  introduced  by  the  plaintiff  nor  that 
offered  by  him  which  the  court  rejected,  tended  to  prove  that  he 
had  paid  a  valuable  consideration  for  the  land. 

If  the  deed  referred  to  in  the  declaration  be  not  considered 
as  a  part  of  the  record,  then  it  does  not  appear  that  the  plain- 
tiff and  defendant  traced  title  to  a  common  source,  and  the 
burden  was  upon  the  plaintiff  to  trace  his  title  to  the  common- 
wealth, or  in  some  other  manner  show  that  he  was  entitled  to 
the  possession  of  the  land  sought  to  be  recovered  as  against  the 
defendant.  See  Leftivich  v.  City  of  Riclimond,  100  Va.  164, 
40  S.  E.  651;  Suttle  v.  R.  F.  &c.  R.  Co,,  76  Va.  284;  Rhule  v. 
Seaboard  &c.  Ry.  102  Va.  343,  346,  46  S.  E.  331;  Tapscolt  v. 
Cohbs,  11  Gratt.  172. 

The  evidence  offered  by  the  plaintiff  to  sustain  the  issue  on 
his  part,  if  the  court  had  permitted  it  all  to  go  to  the  jury, 
would  not  have  shown  that  he  had  title  to  the  land  in  con- 
troversy, nor  would  it  have  shown  that  he  had  any  right  to  the 
possession  thereof  as  against  the  defendant.  The  verdict  was, 
therefore,  plainly  right  upon  the  evidence  before  the  jury,  and 
no  other  verdict  could  have  been  properly  found  upon  the  evi- 
dence offered  by  the  plaintiff  if  the  court  had  permitted  it  all 
to  go  to  the  jury.  This  being  so,  it  is  wholly  unnecessary  to 
consider  the  question,  whether  or  not  the  court  erred  as  to  the 
admissibility  of  the  rejected  evidence. 

Neither  is  it  necessary  to  consider  the  question,  whether  the 
court  erred  in  giving  the  instruction  set  out  in  the  plaintiff's 
third  bill  of  exception,  because,  as  we  have  already  seen,  the 
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plaintiff,  in  no  view  of  the  case  which  he  made,  or  offered  to 
make,  was  entitled  to  recover,  and  therefore  could  not  have  been 
prejudiced  by  the  instruction.  Wright  v.  Bank,  96  Va.  728,  32 
S.  E.  459,  70  Am.  St.  889,  and  cases  cited. 

During  the  trial  of  the  case,  and  before  the  jury  had  retired 
to  consider  of  their  verdict,  in  reply  to  the  direct  question  of 
the  plaintiff's  counsel  as  to  what  the  court  would  do  if  the  jury 
found  a  verdict  for  the  plaintiff  after  the  parol  evidence  had 
been  excluded,  the  judge  replied  from  the  bench  that  he  would 
set  aside  the  verdict.  This  action  of  the  court  is  assigned  as 
error. 

If  this  was  error,  it  was  invited  by  the  plaintiff,  and  he  will 
not  be  permitted  to  complain  of  it  here,  especially  as  it  did  him 
no  injury.  N.  &  F.  Ry.  Co.  v.  Mann,  99  Va.  180,  37  S.  E.  849. 

We  are  of  opinion  that  the  judgment  complained  of  should  be 
affirmed. 

Ajfirmed, 
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RicbnoiuL 

£o£B  War  Spectacle  v.  Commonwealth. 

January  16,  1908. 

1.  Taxation — License  Tax — Scenic  Performances — How  Cflassed, — A  pano- 
ramic reproduction  of  the  battles  of  the  Boer  war,  with  scenery  of 
the  war  country  and  military  and  other  equipments  like  those  seen 
in  the  battle  portrayed,  unaccompanied  by  circus  rings,  trapeze 
acting,  clowns  or  a  menagerie,  is  not  subject  to  the  high  license  tax 
imposed  upon  ''shows,  circuses  and  menageries"  mentioned  in  chap- 
ter 148  of  Acts  1902-3,  but  to  the  lower  tax  imposed  by  said  Act 
upon  theatrical  and  other  similar  performan<!es.  The  fact  that  the 
price  of  admission  is  the  same  as  that  charged  by  ''circuses  and 
other  first  class  shows"  is  immaterial. 

Error  to  a  judgment  of  the  Circuit  Court  of  Henrico  county, 
upon  a  petition  to  correct  an  alleged  erroneous  assessment  of 
a  license  tax.  To  a  judgment  refusing  to  correct  said  assess- 
ment, the  petitioner  assigns  error. 

Reversed. 

The  opinion  states  the  case. 

Page  &  Leary,  for  the  plaintiff  in  error. 

Attorney-General  Wm.  A.  Anderson,  for  the  commonwealth. 

Harrison,  J.,  delivered  the  opinion  of  the  court. 

The  only  issue  in  this  case  is  whether  the  plaintiff  is  liable 
for  the  assessment  of  a  license  tax  under  section  109  of  the 
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revenue  or  tax  bill,  found  in  chapter  148  of  acts  of  the  General 
Assembly,  1902-3,  pp.  205-6,  or  whether  its  liability  for  a  license 
tax  is  under  section  106  of  such  tax  bill. 

Section  109,  under  which  the  assessment  was  made,  provides 
for  the  assessment  of  licenses  to  "Shows,  Circuses  and  Me- 
nagaries;"  and  stipulates  for  the  payment  of  one  hundred  dol- 
lars for  each  performance  of  such  show,  circus  or  menagerie,  if 
within  a  city,  or  within  five  miles  of  a  city,  of  more  than  ten 
thousand  inhabitants ;  and  in  addition  thereto  an  amount  equal 
to  five  per  cent,  of  the  gross  receipts  derived  from  such  show, 
circus  or  menagerie.  Section  106,  under  which  the  plaintiff  in 
error  claims  to  have  been  properly  assessable  with  license,  pro- 
vides for  the  assessment  of  licenses  upon  "every  theatrical  per- 
formance, or  any  performance  similar  thereto,  panorama,  or 
any  public  performance  or  exhibition  of  any  kind,  except  for 
benevolent  and  charitable  and  educational  purposes,  there  shall 
be  paid  three  dollars  for  each  performance,  or  ten  dollars  for 
each  week  of  such  performance." 

There  is  nothing  in  the  evidence  to  sustain  the  conclusion 
that  the  exhibition  in  question  was  a  "circus  or  menagerie,"  or 
a  "show"  of  like  kind.  On  the  contrary,  the  undisputed  proof 
is  that  the  Boer  War  Spectacle  was  a  panoramic,  spectacular 
and  dramatic  performance  of  the  kind  referred  to  in  section 
106  of  the  revenue  law.  The  entertainment  given  by  plaintiff 
in  error  consisted  of  panoramic  reproductions  of  three  of  the 
battles  of  the  Anglo-Boer  War.  These  panoramas,  or  dramas, 
were  reproduced  with  the  scenery  of  the  Boer  War  country,  and 
military  and  other  equipment  as  nearly  as  possible  like  those 
seen  in  the  battles  portrayed. 

The  commissioner  of  the  revenue  who  made  the  assessment 
complained  of  testified  that  the  performances  consisted  of  the 
portrayal  of  battles  and  military  maneuvres;  that  there  were 
no  circus  rings,  trapeze  acting,  wild  beasts  or  clowns  connected 
with  the  entertainment;  and  that  his  purpose,  at  first,  was  to 
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issue  the  plaintiff  in  error  a  license  under  section  106,  but  that 
later  on,  finding  from  the  bill  posters  that  it  was  a  "Boer  War 
Spectacle,"  and  that  it  intended  to  charge  the  same  admission  as 
"circuses  and  first-class  shows,"  he  levied  the  license  under 
section  109. 

Because  the  plaintiff  in  error  charged  the  same  admission  fee 
exacted  by  a  circus  or  other  first-class  show,  furnished  no  war- 
rant for  assessing  it  as  if  it  were  a  circus,  menagerie  or  show  of 
like  kind.  The  testimony  of  this  witness  shows  that  the  ex- 
hibitions under  consideration  embraced  no  feature  of  a  circus, 
menagerie  or  like  show. 

The  plaintiff  in  error  was  clearly  assessable  with  a  license  tax 
xmder  section  106  of  Ch.  148,  Acts  1902-3,  p.  205. 

The  judgment  of  the  circuit  court  sustaining  the  assessment 
made  under  section  109  of  that  act  must,  therefore,  be  reversed, 
and  the  case  remanded  for  final  order  in  accordance  with  the 
views  expressed  in  this  opinion. 

Reversed. 
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Ricbnoiil 

Blackwood  Coal  &  Coke  Co.,  v.  James^  Administrator. 

January  16,  1908. 

1.  Pleading — Declaration  in  Tort — Sufficiency. — ^A  declaration  in  tort  i* 

sufficient  which  states  the  facts  with  sufficient  fullness  and  cer- 
tainty to  apprise  the  defendant  of  the  demand  made  upon  him,  to 
be  understood  by  the  jury,  and  to  enable  the  court  to  say,  upon  a 
demurrer,  whether  or  not  the  plaintiff  is  entitled  to  recover,  if  the 
facts  stated  be  proved. 

2.  Evidence — Dangerous   Character  of  Animal — Opinion — Faota — Case  at 

Bar, — It  being  important  to  showithe  dangerous  character  of  a  mule, 
a  witness  who  was  asked  to  state  the  general  character  and  condition 
of  the  mule,  with  reference  to  being  wild,  safe  or  dangerous,  replied 
'*she  was  a  high  strung  mule,  and  a  little  fiery  and  headstrong,, 
and  she  would  not  mind  very  well  when  you  spoke  to  her."  Held: 
The  question  is  admissible.  It  does  not  call  for  an  opinion,  and 
the  answer  does  no  more  than  give  to  the  jury  such  knowledge  of 
the  subject  as  the  witness  had,  from  which  the  jury  could  determine 
whether  or  not  the  animal  was  wild  and  dangerous,  or  safe. 

3.  Bills    of    Exception — Skeleton   Bill — Identification    of   Evidence, — A 

trial  judge  cannot  sign  a  skeleton  bill  of  exception  and  direct  the 
clerk  to  insert  all  the  evidence  introduced  on  both  sides  "as  appears 
from  the  stenographer's  report  thereof."  The  evidence  inserted 
must  be,  in  some  way,  identified  or  ear-marked  by  the  judge  under 
his  own  hand.  Otherwise  it  is  no  part  of  the  bill  and  cannot  be 
considered  by  an  appellate  court.  The  making  of  a  bill  of  exceptiott 
is  a  judicial  act,  and  cannot  be  delegated. 

4.  Witnesses — Calling  hy  the  Judge. — It  is  not  the  practice  in  this  state 

for  the  trial  court,  of  its  own  motion,  to  call  a  witness  in  a  civil 
case    whom  neither  of  the  parties  have  called. 

5.  Appeal  and  Ebbob — Failure   to   Certify  Evidence — Instructions — New 

Trial, — Objection  to  the  action  of  a  trial  court  in  granting  instruc- 
tions, or  in  overruling  a  motion  for  a  new  trial,  cannot  be  con* 
sidered  by  this  court  when  the  evidence  has  not  been  certified. 
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Error  to  a  judgment  of  the  Circuit  Court  of  Wise  county  in 
an  action  of  trespass  on  the  case.  Judgment  for  the  plaintiff. 
Defendant  assigns  error. 

Affirmed. 

The  opinion  states  the  case. 

R.  Tate  Irving,  and  Cabell  cC  Cabell,  for  the  plaintiff  in  error. 

IV.  //.  Werth  and  Henry  di  Graham,  for  the  defendant  in 
error. 

Hakuison,  J.,  delivered  the  opinion  of  the  court. 

This  action  of  trespass  on  the  case  was  brought  in  the  circuit 
court  of  Wise  county  by  the  administrator  of  Guy  James,  de- 
ceased, to  recover  damages  for  the  death  of  his  intestate,  which 
is  alleged  to  have  been  caused  by  the  negligence  of  the  Black- 
wood Coal  and  Coke  Company.  The  trial  in  the  circuit  court 
resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff,. 
which  we  are  asked  to  reverse  and  set  aside. 

We  are  of  opinion  that  the  demurrer  to  the  declaration  was 
projjerly  overruled.  Words  and  parts  of  a  sentence  are  severed 
from  their  context  and  adversely  criticised,  but  when  the 
declaration  is  read  as  a  whole,  the  objections  urged  appear  to 
be  untenable.  The  defendant  was  very  clearly  informed  of  the 
nature  of  the  demand  made  upon  it.  The  facts  are  stated  with 
sufficient  fullness  and  certainty  to  b(^  understood  by  the  de- 
fendant and  by  the  jury ;  and  the  court,  if  the  facts  stated  wero 
proved,  would  be  able  to  say  upon  demurrer  whether  the  plain-^ 
tiff  was  entitled  to  recover.  Wood  v.  American  Nat'l  Bk.,  lOO 
Va.  806,  40  S.  E.  931;  Hortenstein  v.  Virgmia-Carolina  liy. 
Co,  102  Va.  914,  47  S.  E.  906;  ^Yheel  Co.  v.  Ilarrk,  103  Va. 
708,  49  S.  E.  991 ;  Lane  Bros.  Co.  v.  Seahjord,  106  Va.  93,  55 
S.  E.  556. 

Vol.  cvn — 8?. 
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Bill  of  exception  No.  1  is  to  the  action  of  the  circuit  court  in 
permitting  the  witness  Snodgrass,  who  was  called  on  behalf  of 
the  plaintiff,  to  be  asked  during  his  examination  in  chief  the 
following  question :  "I  will  ask  you  to  tell  the  jury  what  was 
the  general  character  and  condition  of  that  mule  with  reference 
to  being  wild,  safe  or  dangerous,  or  what  her  habits  were  f^ 
The  objection  to  the  question  being  overruled,  the  witness  an- 
swered as  follows:  *^She  was  a  high  strung  mule,  and  a  little 
fiery  and  head-strong,  and  she  would  not  mind  very  well  when 
jou  spoke  to  her."  The  objection  urged  to  this  question  is 
that  it  requii*ed  the  witness  to  give  his  opinion  of  the  mule. 

This  contention  is  not  tenable.  The  mule  in  question  was  be- 
ing driven  by  the  plaintiff's  intestate,  and,  on  the  plaintiff's 
theory  of  the  case,  it  was  important  for  the  jury  to  be  informed 
as  to  the  mule's  character,  disposition  and  habits,  in  order  that 
they  might  determine  whether  it  was  a  wild,  safe  or  dangerous 
animal.  The  question  did  not  call  for  an  opinion,  but  for  a 
statement  of  facts  based  upon  such  knowledge  as  the  witness 
possessed  of  the  mule's  character  and  disposition.  Xor  does 
the  answer  do  more  than  give  to  the  jury  such  knowledge  of  the 
subject  as  the  witness  had  from  which  the  jury  could  deter- 
mine whether  or  not  the  mule  was  wild,  dangerous  or  safe. 

Before  adverting  to  the  three  remaining  bills  of  exception,  it 
is  necessary  to  determine  whether  the  evidence  adduced  on  the 
trial  has  been  properly  certified  to  this  court. 

It  was  doubtless  intended  to  embody  the  evidence  in  a  proper 
bill  of  exception,  but  this  has  not  been  done.  The  record  shows 
that  the  judge  signed  a  skeleton  bill  of  exception,  into  which 
he  directed  the  clerk  to  insert  **all  the  evidence  introduced  by 
both  the  plaintiff  and  defendant  as  appears  from  stenographic 
report  of  the  evidence."  In  making  up  the  record,  the  clerk 
copied  into  this  bill  a  paper  purporting  to  contain  the  evidence, 
<^rtifying  at  the  close  of  the  record,  that  "the  foregoing  is  a 
tnie  transcript  of  the  record."     There  is,  however,  nothing  to 
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identify  the  evidence  copied  into  the  record  as  that  adduced  on 
the  trial  of  the  case  at  bar.  It  has  no  endorsement  or  other  ear- 
mark put  upon  it  by  the  judge  to  indicate  that  he  had  ever  seen 
it  or  approved  it  in  any  way  as  a  true  transcript  of  the  evidence. 
This  it  has  been  held  repeatedly,  is  not  sufficient  to  make  the 
-evidence  a  part  of  the  record. 

It  is  settled  practice  that  the  evidence  is  not  a  part  of  the 
record  unless  made  so  by  a  proper  bill  of  exception.  If  the  evi- 
<ience  is  only  vouched  for  by  the  clerk,  it  cannot  be  considered 
by  this  court.  The  making  of  a  bill  of  exception  is  a  judicial 
act  and  cannot  be  delegated.  The  trial  judge  must  indicate 
his  approval  of  the  correctness  of  the  evidence  by  authentication 
under  his  own  hand.  West  v.  Richmond  Ry.  &c,  Co,,  102  Va. 
339,  46  S.  E.  330 ;  Jeremy  Imp.  Co.  v.  ComHh,  106  Va.  482, 
56  S.  E.  224;  U.  S.  Min.  Co.  v.  Camden  &c.,  106  Va.  663,  56 
S.  E.  561 ;  Cullen  v.  Nash,  76  HI.  515 ;  Stewart  v.  Rankin,  39 
Ind.  161. 

Bill  of  exception  No.  2  is  to  the  action  of  the  circuit  court 
in  calling,  of  its  own  motion,  WUliam  Wells,  a  witness  who 
had  been  simimoned  for  the  defendant,  under  the  following  cir- 
cumstances: After  the  plaintiff  and  the  defendant  had  each 
rested  in  chief,  the  plaintiff  called  the  sheriff  of  Wise  count)', 
and  asked  him  if  he  had  summoned  William  Wells  for  the  de- 
fendant, and  if  Wells  was  in  attendance  upon  the  court.  An 
objection  to  this  question  was  sustained;  and  thereupon  the 
court,  of  its  own  motion,  called  the  witness  Wells  and  had  him 
sworn,  stating  that  either  side  might  examine  him.  The  plain- 
tiff proceeded  to  examine  the  witness,  and  the  defendant,  with- 
out waiving  its  objection,  cross-examined  him. 

So  far  as  we  are  advised,  it  has  not  been  the  practice  in  thia 
state  for  the  court,  of  its  own  motion,  to  call  a  witness  in  a  civil 
case ;  but  it  is  not  necessary,  in  this  case,  to  consider  or  decide 
upon  the  right  of  the  court  to  call  the  witness  in  question,  be- 
cause, as  already  seen,  the  evidence  given  by  the  witness  is  not 
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before  this  court,  and,  therefore,  it  cannot  be  determined 
whether  it  was  material  or  was  in  any  way  prejudicial  to  the 
rights  or  interests  of  the  defendant.  If  error,  it  may  have  been 
harmless;  and  this  can  only  be  determined  by  an  inspection  of 
the  evidence. 

Certain  instructions  given  by  the  court  are  objected  to,  and 
the  refusal  of  the  court  to  grant  a  new  trial  is  also  assigned  as 
error;  but  these  objections  cannot  be  considered  in  the  absence 
of  the  evidence  which  must  be  looked  to  in  connection  with  each 
of  them. 

The  judgment  must  be  affirmed. 

Affirmed. 
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RicbnoHl 

Chilton  and  Others  v.  Hannah  and  Others. 

January  16,  1908. 

1.  Husbai^d  and  Wife — Tenancy  by  Marital  Right — Liability  for  Debts, — 

At  common  law  the  husband,  immediately  upon  marriage,  became 
entitled  to  the  rents,  issuee  and  profits  of  the  wife's  freehold  lands, 
independent  of  birth  of  issue.  The  right  was  vested  by  the  mar- 
riage, and  the  interest  of  the  husband  was  liable  for  his  debts. 

2.  Marbted  Women — Property  held  under  Act  March,  1900 — Liability  for 

HiMband*8  Debta.^The  Act  of  March,  1900,  declaring  that  all 
property  of  married  women  theretofore  or  thereafter  acquired  should 
be  free  from  the  debts  and  liabilities  of  their  husbands  is,  so  far 
as  it  affects  debts  and  liabilities  of  husbands  created  after  the  date 
of  the  act,  a  valid  exercise  of  legislative  power,  although  the  act 
preserves  the  husband's  right  of  courtesy.  The  legislature  has  power 
to  abolish  credit  altogether. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Appomattox 
<;ounty.     Decree  for  the  complainants.     Defendants  appeal. 

Reversed. 
The  opinion  states  the  case. 
Kirkpatrick  &  Howard,  for  the  appellants. 
Caskie  &  Coleman  and  H.  D.  Flood,  for  the  appellees. 
Harrison,  J.,  delivered  the  opinion  of  the  court. 
The  record  in  this  case  shows  that,  in  1869,  Chapman  H. 
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Chilton  and  Mary  E.  Elliott  were  married,  and  that  in  the  same 
year  they  came  into  the  possession  of  320^  acres  of  land,  which 
was  the  maiden  land  of  the  wife,  having  come  to  her  under  the 
will  of  her  father,  W.  A.  Elliott.  The  husband  and  wife  are 
still  living,  and  they  have  continuously  occupied,  used  and  en- 
joyed the  property  to  the  present  time. 

At  common  law,  as  soon  as  this  property  was  turned  over  to 
Chilton  and  wife  as  the  wife's  share  of  the  real  estate  of  her 
father,  the  husband  became  entitled  to  the  rents,  issues  and 
profits  during  the  coverture.  This  tenancy  of  the  husband  by 
virtue  of  the  marital  right  was  independent  of  the  birth  of  issue^ 
depending  only  upon  two  conditions — ^the  marriage,  and  the 
possession  by  the  wife  of  a  freehold  estate.  Burks'  Separate 
Estate,  p.  3;  Porter  v.  Porter^  27  Gratt.  p.  599,  602;  Garland 
V.  Pamplin,  32  Gratt.  312. 

This  right  of  the  husband,  by  virtue  of  his  marriage,  to  the 
rents,  issues  and  profits  of  the  wife's  land  during  coverture  was 
a  vested  right.  Dold  v.  Oeiger,  2  Gratt.  98 ;  Poindexter  v.  Jef- 
fries, 15  Gratt.  363.  See  also  McNeer  v.  McNeer,  142  111.  388,. 
32  N.  E.  681,  19  L.  R  A-  256,  and  note.  Such  an  interest  was 
at  common  law  liable  for  the  husband's  debts.  Muse  v.  Fried- 
enwald,  77  Va.  62 ;  Garland  v.  Pamplin^  77  Va.  305-314. 

Whether  or  not  it  can  be  subjected  to  the  payment  of  the 
judgments  against  the  husband  which  are  asserted  in  this  case, 
depends  upon  the  proper  construction  of  the  following  statute, 
passed  in  March,  1900,  (Va.  Code,  1904,  sec.  2286a)  which,  so 
far  as  it  affects  the  case  at  bar,  is  as  follows:  "A  married 
woman  shall  have  the  right  to  acquire,  hold,  use,  control  and 
dispose  of  property,  as  if  she  were  unmarried,  and  such  power 
of  use,  control  and  disposition  shall  apply  to  all  property  of  a 
married  woman  heretofore  or  hereafter  acquired;  providea, 
however,  that  her  husband  shall  be  entitled  to  curtesy  in  her  real 
estate  when  the  common  law  requisites  therefor  exist,  and  he 
shall  not  be  deprived  thereof  by  her  sole  act ;  but  the  right  to 
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curtesy  shall  not  entitle  him  to  the  possession  or  use,  or  to  the 
rents,  issues  and  profits  of  said  real  estate  during  the  coverture  '^ 
nor  shall  the  property  of  the  wife  be  subject  to  the  debts  or  lia- 
bilities of  the  husband." 

The  judgments  which  are  here  sought  to  be  enforced,  were 
obtained  in  April,  1901,  more  than  one  year  after  the  legislature 
had  passed  the  act  in  question.  It  further  appears  that  th^ 
foundation  of  these  judgments  was  damages  claimed  against 
Chapman  H.  Chilton  for  insulting  words  published  by  him  of 
and  concerning  the  appellees,  respectively.  The  judgments, 
therefore,  are  not  based  upon  debts  which  existed  against  the 
husband  prior  to  the  act  of  March,  1000. 

In  our  view  of  the  case,  we  are  not  concerned  with  the  ques- 
tion, whether  or  not  the  legislature  has  the  power  to  take  away 
from  the  husband  his  vested  marital  right.  The  husband  is  not 
complaining  that  he  has  been  deprived  of  such  right.  If  or  are 
we  concerned  with  the  legislative  power  to  provide  that  the 
wife's  property  shall  not  be  liable  for  the  debts  of  the  husband 
existing  at  the  time  such  legislative  declaration  was  made ;  for 
no  such  debts  are  here  asserted.  The  sole  question  to  be  deter- 
mined in  this  case  is  whether  or  not  the  legislature  has  the 
power  to  declare  that  the  wife's  property  shall  not  be  subject  to 
the  debts  or  liabilities  of  the  husband  arising  after  the  passage 
of  the  act. 

It  is  true,  as  contended,  that  the  policy  of  this  state  is  that 
property  shall  be  liable  to  the  satisfaction  of  the  debts  of  its 
owner ;  but  it  is  equally  true  that  when  the  act  in  question  was 
passed,  the  legislature  could  make  exceptions  as  broad  as  it 
pleased.  It  had  the  power  to  abolish  credit  altogether.  Home- 
stead  Cases,  22  Gratt.  266, 12  Am.  Eep.  507. 

There  can  be  no  question  that  the  act  of  March,  1900,  ex- 
empts the  wife's  property  from  liability  for  the  husband's 
debts — ^not  only  property  thereafter  acquired,  but  the  property 
she  then  owned  and  to  which  the  husband's  marital  right  had 
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attached.  What  effect  this  provision  might  have,  as  impairing 
the  obligation  of  the  contract  of  a  creditor,  whose  debt  existed 
at  the  time  the  statute  was  passed,  we  need  not  decide.  As 
applied  to  debts  thereafter  created,  it  did  no  one  injustice. 

It  is  contended  on  behalf  of  the  appellants  that  they  do  not 
fieek  to  subject  the  wife's  property,  which  the  act  says  shall  not 
be  liable,  but  that  they  ask  to  subject  the  husband's  property, 
which  is  his  vested  marital  right  in  the  wife's  property.  A 
reasonable  construction  of  the  statute  does  not  justify  this  con- 
tention. It  was  the  purpose  of  the  legislature  to  exempt  from 
liability  to  the  husband's  debts  the  right  of  a  married  woman  to 
any  property,  personal  or  real,  belonging  to  her  at  the  time  of 
marriage,  or  acquired  during  marriage,  although  the  husband 
might  then  hold  therein  some  right  of  present  control.  It  was 
this  same  property,  belonging  to  the  wife  when  married,  or  sub- 
sequently acquired,  and  not  part  of  it — no  separate  interest  or 
estate  in  it — ^which  was  exempted  from  liability  for  his  debu». 

Further  answering  the  contention  of  appellants,  we  cannot 
do  better  than  to  employ  the  language  of  Mr.  Justice  Miller  iu 
construing  a  similar  statute  passed  by  Congress  for  the  District 
of  Columbia.  After  declaring  the  contention  here  made  to  be  a 
Tery  narrow  view  of  the  statute,  the  learned  justice,  si)eaking 
for  a  unanimous  court,  says:  "We  are  of  opinion  that  the 
statute  intended  to  exempt  all  property  which  came  to  the  wife 
by  any  other  mode  than  through  the  husband  from  liability  to 
seizure  for  his  debts,  without  regard  to  the  nature  of  the  in- 
terest which  the  husband  may  have  in  it,  or  the  time  it  accrued, 
and  that  in  regard  to  such  debts,  created  after  the  passage  of  the 
law,  no  principle  of  law  or  morals  is  violated  by  the  enactment. 
On  the  contrary,  if  we  concede,  as  in  the  present  case,  that  the 
husband  had  acquired  a  tenancy  by  curtesy  in  her  property 
before  such  enactment,  it  is  eminently  wise  and  just  that  no 
other  person  should  afterwards  acquire  such  an  interest  in  it 
as  to  disturb  the  joint  possession  of  it,  and  turn  the  family  re- 
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suiting  from  the  marriage  out,  that  it  may  go  to  pay  his  debts." 
Bitz  V.  National  Metropolitan  Bank,  111  U.  S.  722,  28  L.  Ed. 
577,  4  Sup.  Ct.  613. 

For  these  reasons  we  are  of  opinion  that,  with  respect  to 
the  judgments  here  asserted,  the  act  of  March,  1900,  is  valid, 
and,  therefore,  they  cannot  be  enforced  against  the  property 
sought  to  be  subjected  in  this  proceeding. 

The  decree  complained  of  must,  therefore,  be  reversed;  and, 
this  court  proceeding  to  enter  such  decree  as  the  circuit  court 
should  have  entered,  it  is  ordered  that  the  bill  be  dismissed. 

Reversed. 


Vol.  cvu — 84. 
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Commonwealth  v.  Pocahontas  Coal  &  Coke  Co. 

January  16,  1908. 
Absent,  Harrison,  J. 

1.  Mineral   Lands — Erroneous    Assessment — Motion   to    Correct — Allega^ 

tions  not  Denied — Corporation  Commission. — ^Where  the  notice  of  a 
motion  under  Sec.  437a  of  the  Code  (1904)  to  correct  an  erroneous- 
assessment  of  mineral  lands  recites  that  it  was  given  ''as  required 
by  the  State  Corporation  Commission,"  which  allegation  is  not 
denied,  it  must  be  accepted  as  true  that  the  proceeding  was  insti- 
tuted by  the  direction  of  said  Commission. 

2.  Mineral    Lands — "Improved    and    Under   Development" — ^The   phrase 

"improved  and  under  development,"  as  used  in  the  statute  for 
assessing  mineral  lands,  means  opened  up  mine  entries  and  butt 
entries  extending  to  solid  coal,  so  as  to  render  the  land  immediately^ 
accessible  for  practical  mining. 

3.  Mineral  Lands — Value — Opinion  of  Trial  Judge, — The  opinion  of  a 

trial  judge  as  to  the  value  of  mineral  lands  for  the  purpose  of  tax- 
ation is  entitled  to  great  weight,  where  it  appears  that  he  resides 
in  proximity  to  the  lands,  and  saw  the  witnesses  and  heard  them 
testify. 

Error  to  a  judgment  of  the  Circuit  Court  of  Tazewell  county 
in  a  proceeding  by  motion  on  behalf  of  the  commonwealths 
Judgment  for  the  defendant.    Commonwealth  assigns  error. 

Affirmed. 
The  opinion  states  the  case. 

Attorney-General  Wm.  A.  Anderson  and  T.  C.  Bowen,  for  the 
commonwealth. 
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Ucnry  £  Graham^  A.  W.  Reynolds  and  S.  D.  May,  for  the  de- 
fendant in  error. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  under  Va.  Code,  1904,  sec.  437a,  to  cor- 
rect the  assessmnet  for  taxation  for  the  year  1906  of  certain 
coal  lands  owned  by  the  defendant  in  error,  situated  in  Taze- 
well county,  Virginia, 

The  statute  devolves  upon  the  commissioners  of  the  revenue 
the  duty,  on  or  before  August  1,  1903,  and  every  second  year 
tltereafter,  on  or  before  May  15,  to  specially  and  separately 
assess  for  taxation  at  their  fair  market  value  all  mineral  lands, 
fixtures  and  machinery  thereon,  within  their  respective  dis- 
tricts; and  to  certify  a  copy  of  such  assessment  to  the  State 
Corporation  Commission.  The  act  also  provides  that  if  it  shall 
appear  that  the  property,  or  any  of  it,  has  not  been  assessed  at 
its  fair  market  value,  the  Commission  shall  direct  the  attorney 
for  the  commonwealth  for  the  county  or  corporation  in  which 
the  property  is  situated,  to  apply,  in  the  name  of  the  common- 
wealth, to  the  circuit  court  of  the  county,  or  the  corporation 
court  of  the  city,  to  have  the  assessment  corrected.  This  writ  of 
error  is  to  the  final  order  in  the  case  made  by  the  circuit  court 
of  Tazewell  county. 

In  passing,  we  may  notice  the  cross-error  assigned  by  the 
defendant  in  error — namely,  that  the  record  fails  to  disclose 
such  direction  by  the  Corporation  Commission  as  would  justify 
the  proceeding;  and,  consequently,  that  the  circuit  court  was 
without  jurisdiction  to  entertain  the  application. 

In  point  of  fact,  the  notice  upon  which  the  motion  was 
founded  recites  that  it  was  given  "as  required  by  the  State  Cor- 
poration Commission,"  which  allegation  was  not  denied,  and 
must,  therefore,  be  accepted  as  true. 
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The  commissioner  of  the  revenue  assessed  the  coal  lands  in 
question,  consisting  of  8,039.89  acres,  as  follows: 

1,006.32  acres  (barren  land)  at  . .  .$  1.00  per  acre; 

3,226.59  acres  at 10.00  per  acre; 

1,112        acres  at   15.00  per  acre; 

1,430.23  acres  at   25.00  per  acre; 

1,264.75  acres  at   100.00  per  acre. 

Commencing  at  the  westerly  boundary  of  the  property,  which 
is  the  least  accessible  to  transportation,  the  commissioner 
assessed  that  portion,  which,  under  present  conditions,  would 
likely  be  the  last  developed,  at  $10.00  per  acre;  and  the  suc- 
cessive tracts  at  $15.00,  $25.00  and  $100.00  per  acre,  respec- 
tively. The  correctness  of  the  valuation  of  the  barren  land  is 
admitted;  and  the  corresponding  assessments  by  the  circuit 
court  advanced  the  $10.00  and  $15.00  valuations  to  $25.00,  and 
left  the  assessment  of  the  1,264.75  tract  at  $100.00  undisturbed. 

The  circuit  court  was  of  opinion  that  the  commissioner's  esti- 
mate of  the  value  of  the  portion  of  the  land  "improved  and  under 
development"  was  too  low,  but  that  he  had  classified  too  large  an 
area  as  "improved  and  under  development."  In  the  final  result, 
however,  the  court  reached  the  conclusion  that  one  error  about 
offset  the  other,  and  that  substantial  justice  would  be  attained 
hy  allowing  the  original  assessment  of  the  1,264.75  acre  tract  to 
stand. 

It  does  not  appear  from  the  order  just  how  much  of  the  last- 
mentioned  tract  was  regarded  as  "improved  and  under  de- 
velopment," but  there  can  be  no  question  of  the  correctness  of 
the  court's  conclusion  that  the  entire  boundary  ought  not  to  have 
been  so  classified.  The  evidence,  though  not  altogether  satisfac- 
tory as  to  values,  shows  that  the  defendant  in  error  purchased 
these  lands  in  the  year  1901,  at  the  average  price  of  $42.00  per 
acre ;  that  they  are  bare  of  timber,  except  such  as  is  useful  for 


Digitized  by 


Google 


Com'th  v.  Pocahontas  Coal  Co.,  107  Va.  666.       669 

Opinion. 

mining  operations ;  and  that  $1.00  per  acre  is  the  fair  market 
value  for  surface  utilization. 

The  entire  property  is  held  by  the  Pocahontas  Collieries 
Company  under  a  100-years'  lease,  which  period,  it  is  estimated, 
under  present  conditions,  will  be  required  to  mine  and  market 
the  coal.  It  also  appears  that  a  ^variety  of  considerations  enter 
into  and  control  the  extent  of  successful  mining  operations  in 
these  fields — ^notably,  the  demand  for  coal  and  facilities  for 
transportation.  Experience  with  respect  to  this  particular  prop- 
erty shows  that  it  is  not  practicable,  \inder  existing  circum- 
stances, to  mine  a  larger  coal-bearing  area  than  85  acres  an- 
nually, or  170  acres  during  the  assessment  period  of  two  years. 
It,  moreover,  appears  from  the  evidence  that  this  section  of  the 
coal  fields  is  wholly  dependent  upon  the  Norfolk  and  Western 
Railway  system  for  transportation,  and  that  the  present  demand 
for  coal  and  allotment  of  coal  cars  to  which  this  operation  is 
entitled,  would  not  warrant  a  more  rapid  development  of  the 
property. 

The  direct  evidence  on  the  subject  discloses  that  only  250 
acres  of  the  1,264.75  acre  boundary  are  "improved  and  under 
development" — that  is  to  say,  a  suflBcient  area  of  the  larger 
tract  has  been  opened  up  by  mine  entries  and  butt  entries  ex- 
tending to  solid  coal  to  render  250  acres  immediately  accessible 
for  practical  mining. 

The  improvement  and  development  of  this  character  of  prop- 
erty is  necessarily  accomplished  by  gradual  process;  and  to 
meet  changing  conditions,  the  legislature  has  wisely  provided 
biennial  assessments,  so  that  the  commonwealth  may  reap  the 
benefit  of  progressive  improvement  and  development  on  the  one 
hand,  and  allow  fair  deduction  to  the  tax-payer  for  lands  that 
have  been  rendered  barren  on  the  other. 

Adopting  the  foregoing  criterion  as  a  reasonable  and  correct 
exposition  of  the  phrase  "improved  and  under  development,'^ 
conformably  to  the  evidence  in  the  case,  we  are  of  opinion  that 
there  is  no  error  in  the  order  complained  of. 


Digitized  by 


Google 


670        Com'th  V,  Pocahontas  Coal  Co.,  107  Va.  666. 

Opinion. 

Our  attention  has  been  called  to  the  recent  decision  of  this 
court  in  Interstate  Coal  d-  Iron  Co.  v.  Com'th,  103  Va.  586, 
49  S.  E.  974,  as  promulgating  a  different  rule  for  ascertaining 
the  quantity  of  mineral  lands  "improved  and  under  developn 
ment."    But  the  facts  of  the  two  cases  are  diverse. 

The  court  in  that  case  was  dealing  with  a  comparatively  small 
coal-bearing  area,  susceptible  of  being  mined  in  a  few  years. 
The  property  was  also  equipped  with  coke  ovens;  and  the  evi- 
dence showed  that  where  two-thirds  of  the  coal  is  converted 
into  coke,  it  is  a  fair  estimate  to  classify  two  acres  to  each  coke 
oven  as  "improved  and  under  development." 

Here,  we  are  confronted  by  essentially  different  conditions. 
The  boundary  under  consideration  includes  over  eight  thousand 
acres  of  land,  which,  it  is  not  denied,  will  require  more  than  a 
century  to  mine.  Besides,  it  was  stated  in  argument,  and  not 
controverted,  that  the  coke  ovens,  tipples,  and  other  improve- 
ments employed  in  connection  with  this  and  other  operations 
are  not  located  on  the  property  of  the  defendant  in  error,  but 
on  adjoining  lands  of  the  lessee.  So,  the  standard  adopted  in 
the  case  referred  to  is  neither  available  nor  applicable  in  this 
instance. 

In  conclusion  we  may  remark,  that  the  proximity  of  residence 
of  the  learned  judge  of  the  circuit  court  to  the  coal  fields,  and 
the  fact  that  he  saw  the  witnesses  and  heard  them  testify,  which 
gave  opportunity  to  form  a  correct  estimate  of  their  intelligence 
and  credibility,  are  factors  which  entitle  his  opinion  to  great 
weight.  His  finding  is  sustained  by  the  evidence,  and  ought  to 
be  affirmed. 

Affirmed, 
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Ricbmotil 

Knights  of  Columbus  v.  Burrolgiis'  Beneficiary. 
January  16,  1908. 

1.  Appeal    and    Erbob — Record — Instructions — Bills    of    Exception. — In- 

structions not  made  a  part  of  the  record  by  a  proper  bill  of  excep- 
tion in  the  trial  court  cannot  be  considered  by  this  court. 

2.  Bknefit   Societies — Non-Payment   of   Dues — Forfeiture, — The  non-pay- 

ment of  dues  and  assessments  in  a  beneficial  association  organized 
for  the  purpose  of  fraternal  insurance^  and  not  for  gain  or  profit, 
tends  to  the  destruction  of  the  association,  and  is  a  violation  of 
the  member's  duty  as  a  corporator.  Not  only  has  the  association 
an  inherent  right  to  expel  members  for  non-payment  of  dues  and 
assessments,  but,  from  its  nature  and  necessities,  it  has  a  right  to 
provide  in  its  laws  that  such  non-payment,  within  a  specified  time 
after  notice,  shall,  without  personal  or  other  notice  to  the  delin- 
quent member,  ipso  facto,  work  a  forfeiture  of  all  the  member's 
rights  of  membership. 

3.  Benefit  Societies — Membership — Forfeitures — Notice  of  By-Laws, — A 

party  who  takes  out  a  policy  in  a  mutual  benefit  society  becomes  a 
member  of  the  society,  and  is  bound  by  the  rules  and  provisions  of 
its  charter  and  the  by-laws  lawfully  made  in  pursuance  thereof,  and 
is  conclusively  presumed  to  have  knowledge  of  them  all.  If  these 
provide  that  the  non-payment  of  dues  and  assessments  for  a  speci- 
fied time  after  notice  shall  ipso  facto  forfeit  his  membership  in  the 
society,  the  provision  is  binding  on  him,  and,  if  not  waived,  no 
further  steps  on  the  part  of  the  society  are  necessary  to  render  the 
forfeiture  effective. 

4.  Beiteftt  Societies — Forfeitures — Irregular  Payment  of  Dues  by  Local 

Council — Case  at  Bar, — ^The  by-laws  of  a  benefit  society  provided 
that  any  member  should  ipso  facto  forfeit  his  membership  who 
failed,  neglected  or  refused  to  pay  his  assessments  within  a  time 
specified  in  the  by-law.  They  also  provided  that  no  money  should 
be  paid  or  transferred  from  the  treasury  of  any  council  except  upon 
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a  two-thirds  vote  of  the  members  present  and  voting  at  a  regular 
meeting  held  after  notice  at  a  previous  meeting  of  an  intention  to 
pay  or  transfer  such  money.  A  local  or  subordinate  council  kept 
alive  the  membership  of  all  its  members  by  paying  their  dues  by- 
checks  drawn  by  the  financial  secretary  on  the  treasurer  against 
the  insurance  fund,  but  not  in  accordance  with  the  by-law  last  above 
mentioned.  A  member  of  a  local  council,  whose  dues  and  assessments 
had  been  thus  paid,  had  failed  to  pay  his  assessments  for  six  months, 
though  notified,  on  an  average,  twice  a  month.  Some  time  after- 
wards he  became  ill,  and  four  days  before  his  death  there  was  paid 
to  the  financial  secretary  of  the  local  council  the  full  amount  of 
all  dues  and  assessments  theretofore  advanced  for  him  by  the  local 
council.  Upon  his  death,  the  society  refused  to  pay  the  amount  of 
his  policy  on  the  ground  that  his  policy  was  forfeited  by  reas(m  of 
his  failure  to  pay  his  dues  and  assessments  within  the  time  required 
by  the  by-laws. 

Held:  There  can  be  no  recovery  on  the  policy.  The  member  by  failing 
to  pay  his  assessments  as  required  by  the  constitution  and  by-laws 
ipso  fcusto  forfeited  his  membership  in  the  society.  The  subordinate 
local  coimcil,  in  undertaking  to  make  good  the  delinquencies  of  its 
members,  by  warrants  drawn  by  its  financial  secretary  on  the  insur- 
ance fund,  without  complying  with  the  by-laws  of  the  society,  acted 
without  authority;  that  in  so  doing  it  was  the  agent  of  its  members^ 
and  not  of  the  society,  and  the  society  having  received  the 
money  in  ignorance  of  the  facts,  has  not  waived  the  forfeiture,  and 
is  not  by  its  conduct  estopped  to  set  it  up  in  defenee  to  this  action. 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city  of 
Alexandria  in  an  action  of  assumpsit.  Judgment  for  the  plain- 
tiff.   Defendant  assigns  error. 

Reversed, 

The  opinion  states  the  case. 

Crandall  MacKay  and  Wvi.  B,  Reilly,  for  the  plaintiff  in 
error. 

John  M.  Johnson  and  Leo  P.  Harlow,  for  the  defendant  in 
error. 
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Keith,  P.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  Mary  A.  Burroughs,  as  beneficiary 
of  William  J.  Burroughs,  deceased,  in  the  corporation  court  of 
the  city  of  Alexandria,  against  the  Knights  of  Columbus,-  a 
corporation  incorporated  under  the  laws  of  the  state  of  Connec- 
ticut, and  doing  business  in  the  state  of  Virginia.  The  defend- 
ant appeared  and  pleaded  non-assumpsit  and  two  special  pleafe. 
The  plaintiff  took  issue  upon  the  first  plea  and  filed  special 
replication  to  the  second  and  third  pleas.  Issue  was  joined 
thereon.  The  jury  gave  a  verdict  for  the  plaintiff  for  the  sum 
of  $1,000.  The  court  rendered  judgment  upon  that  verdict, 
and  the  case  is  now  before  us  upon  a  writ  of  error. 

The  plaintiff  in  error  here  (defendant  in  the  court  below) 
assigns  as  error  the  ruling  of  the  court  in  granting  three 
instructions  asked  for  by  the  defendant  in  error,  as  shown  by 
bill  of  exception  Xo.  1.  Upon  referring,  however,  to  that  bill, 
it  appears  that  only  one  instruction  is  mentioned,  which  is  in 
the  following  words : 

"The  jury  are  instructed  that  the  local  lodge  had  the  power- 
to  advance  assessments  for  its  delinquent  members,  unless  there 
was  something  in  the  constitution  and  by-laws  of  the  national 
or  subordinate  council  prohibiting  such  advances." 

If  other  instructions  were  given  at  the  instance  of  the  plain- 
tiff, they  are  not  properly  part  of  the  record  and  cannot  be 
considered  by  this  court.  At  the  conclusion  of  the  printed  tran- 
script of  the  record,  it  does  appear  that  three  instructions  were 
granted  at  the  instance  of  plaintiff.  We  have  quoted  instruction 
Xo.  1,  and  instructions  Xos.  2  and  3,  not  having  been  embraced 
in  the  bill  of  exception,  cannot  be  considered  by  us. 

From  bill  of  exception  Xo.  2  it  appears  that  the  court  was 
asked  to  grant  plaintiff  in  error  three  instructions,  which  the 
court  refused  to  do,  and  its  refusal  is  assigned. as  error.     These 
instructions  are  as  follows: 
Vol.  cvii — 85. 
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"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  William  J.  Burroughs  failed,  neglected  or  refused 
to  pay  his  assessment  for  the  months  of  April,  May,  June,  July, 
August  and  September,  1904,  in  the  time  prescribed  by  the  by- 
laws, that  being  the  regular  monthly  assessment  due  by  him, 
and  after  he  had  been  requested  to  pay  same  by  Richard  L. 
Carne,  Jr.,  the  financial  secretary  of  Fitzgerald  Council 
Xo.  459,  Knights  of  Columbus,  that  then  he  forfeited  his  mem- 
bership in  the  Knights  of  Columbus,  and  the  plaintiff  cannot 
recover  in  this  action. 

"The  jury  are  further  instructed  that,  as  a  matter  of  law,  the 
receipt  of  said  money  by  the  said  Came,  financial  secretary  of 
Fitzgerald  Council,  Xo.  459,  Knights  of  Columbus,  on  behalf 
of  said  William  J.  Burroughs,  was  without  right  or  authority 
on  his  part,  and  that  the  acceptance  by  him  of  said  money  was 
not  a  waiver  of  the  conditions  by  the  said  defendant  under  which 
said  benefit  certificate  was  issued.  To  the  contrary  each  and 
every  benefit  certificate  is  issued  only  upon  the  conditions  stated 
in  and  subject  to  the  constitution  and  by-laws  of  the  Order  of 
6aid  Knights  of  Colmnbus. 

^The  jury  are  further  instructed  that  the  said  Richard  L. 
Came,  Jr.,  as  financial  secretary  of  the  said  Fitzgerald  Council 
Xo.  459,  Knights  of  Columbus,  and  said  Fitzgerald  Council 
Xo.  459,  Knights  of  Columbus,  in  administering  the  powers  and 
duties  provided  under  the  laws  of  said  defendant,  were  not  the 
agents  of  the  said  order,  but  the  agents  of  the  members  thereof, 
and  that  the  acceptance  of  said  mone^'  by  said  Carne  after  said 
forfeiture  of  membership  of  said  WiUiam  J.  Burroughs,  did  not 
create,  or  cannot  be  construed  to  create  any  liability  on  the  part 
of  said  defendant  to  said  plaintiff.  Therefore,  the  verdict 
should  be  for  the  defendant." 

The  evidence  before  the  jury,  in  the  light  of  which  these  in- 
structions are  to  be  considered,  was  as  follows :  The  Knights  of 
Columbus  IS  a  corporation  organized  under  the  laws  of  the  state 
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of  Connecticut,  for  the  purpose  of  carrying  on  a  system  of  fra- 
ternal insurance,  by  means  of  subordinate  lodges  located 
throughout  the  various  states  of  the  Union.  Of  these  subordi- 
nate lodges  one  was  known  as  Fitzgerald  Council,  Xo.  459, 
located  in  Alexandria,  Virginia.  One  of  the  members  of  this 
council  was  William  J.  Burroughs,  who  made  application  for 
membership  on  April  14,  1902,  and  to  whom  a  benefit  certificate 
was  issued  on  the  25th  day  of  June,  1902.  By  the  terms  of  this 
certificate.  Burroughs  agreed  to  comply  with  all  the  require- 
ments and  conditions  therein  set  out,  and  also  those  contained 
in  the  original  application  made  by  him  for  membership  in 
the  organization.  He  agreed  to  comply  with  the  constitution, 
laws,  rules  and  regulations  governing  the  defendant  order ;  and 
the  defendant  agreed  to  pay  to  the  beneficiary,  plaintiff  in  thia 
action,  Mary  A.  Burroughs,  the  sum  of  $1,000,  provided  the 
said  William  J.  Burroughs  was  at  the  time  of  his  death,  a  mem- 
ber of  said  order  in  good  standing ;  all  of  which  conditions  and 
provisions  were  accepted  and  subscribed  to  by  Burroughs  in 
his  benefit  certificate.  Burroughs,  during  the  time  of  his  mem- 
bership, agreed  to  pay  certain  assessments,  as  provided  for  in 
defendant's  laws,  Sees.  85  and  89.  There  was  due  from  Bur- 
roughs an  assessment  for  the  month  of  April,  1904,  for  the  sum 
of  eighty  cents,  which  was  not  paid;  nor  were  the  assessments 
paid  for  the  months  of  May,  June,  July,  August  and  Sep- 
tember, 1904.  Section  167  of  plaintiff  in  error's  by-laws  pro- 
vides :  "Any  member  of  this  order  shall  ipso  facto  forfeit  his 
membership  in  the  order,  who  fails,  neglects  or  refuses  to  pay 
his  proportionate  part  of  any  assessment  for  thirty  days  from 
the  date  of  mailing  or  transmitting  the  notice  for  assessment 
hy  the  secretary  of  his  council,  or  of  the  regular  monthly  assess- 
ment, within  thirty  days  from  the  first  day  of  the  month  in 
^hich  levied.*' 

By  section  217,  it  is  provided :    "A  member  of  the  order  sus- 
pended for  non-payment  of  assessments,  dues  or  fines,  wishing 
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to  be  reinstated,  must  within  one  year  from  the  date  of  sus- 
pension, make  written  application  to  and  at  a  meeting  of  the 
council  from  which  he  was  suspended,  upon  a  blank  issued  by 
the  order.  Said  application  shall  be  balloted  upon  and  for- 
warded by  the  financial  secretary  to  the  national  secretary,  with 
the  approval  or  disapproval  of  the  council  recorded  thereon,  and 
with  the  certificate  of  the  financial  secretary  that  all  arrearage:* 
of  assessments  and  dues  have  been  paid.  If  an  insurance  mem- 
ber, the  connnittee  on  reinstatement  shall  then  act  upon  said 
application,  and  the  applicant  can  only  be  reinstated  upon  such- 
conditions  as  said  committee  may  direct  and  determine,  pro- 
vided if  such  application  is  made  within  three  months  from 
date  of  forfeiture  of  membership,  the  provisions  of  this  section 
relative  to  ballot  and  approval  by  the  council,  shall  not  apply. 
If  an  associate  member,  no  action  of  the  conmiittee  on  rein- 
statement is  necessary.  Upon  approval  of  the  council  and  other- 
wise complying  with  this  section  he  is  reinstated." 

By  section  125  of  the  by-laws,  it  is  provided:  "IN'o  monej" 
shall  be  paid  or  transferred  from  the  treasury  of  any  council 
(except  such  moneys  as  the  council  is  called  upon  to  regularly 
pay  for  its  current  expenses  and  as  provided  by  the  laws  of  the 
order,  or  for  purposes  approved  by  the  national  council  or  board 
of  directors)  unless  by  a  two-thirds  vote  of  the  members  pres- 
ent and  voting  at  a  regular  meeting  held  subsequent  to  a  regular 
meeting,  at  which  notice  in  writing  of  a  resolution  or  intention 
to  pay  or  transfer  such  money  and  the  purposes  and  amoimt 
to  be  paid  or  transferred  shall  have  been  given  and  regularly 
read." 

The  benefit  certificate  copied  in  the  record  appears  to  have 
been  issued  on  the  express  condition  that  the  statements  made 
by  the  applicant  in  his  application  for  membership  are  war- 
ranted as  true  and  made  a  part  of  the  contract,  and  upon  the 
further  condition  "that  said  member  complies  in  the  future  with 
the  constitution,  laws  and  regulations  now  governing  said  order,. 
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or  that  may  hereafter  be  enacted  to  govern  said  order."  And 
in  section  12  of  his  application  he  covenants  that  he  "will 
conform  to  and  abide  by  the  constitution,  by-laws,  rules  and 
regulations  of  said  order,  and  of  any  council  thereof,  of  which 
I  may  at  any  time  be  a  member,  which  may  now  be  in  force,  or 
which  may  at  any  time  hereafter  be  adopted  by  the  proper 
authorities,  or  submit  to  the  penalty  now  or  hereafter  provided 
ioT  the  breach  or  violation  of  such  constitution,  by-laws,  rules 
or  regulations." 

William  J.  Burroughs  died  on  October  15,  1904.  He  had 
failed  to  pay  his  assessments  for  the  months  of  April,  May, 
June,  July,  August  and  September,  1904.  It  was  shown  by  the 
evidence  of  the  financial  secretary  of  Fitzgerald  Council  that 
it  was  the  custom  of  that  council  to  keep  up  the  dues  of  members 
who  were  in  arrears — to  use  his  own  language :  "The  council 
ordered  me  to  carry  every  man.  That  was  passed  at  every 
meeting  for  every  assessment.  It  was  always  paid  within  thirty 
days.  Before  I  would  have  a  chance  to  read  the  delinquent  list, 
a  motion  would  be  made  that  we  carry  the  delinquents" — that 
this  action  was  taken  by  the  local  board,  knowing  that  some  o\ 
the  members  were  delinquent,  and  before  a  list  of  the  de- 
linquents could  be  read  a  motion  would  be  made  to  carry  them 
all.  These  payments  for  Burroughs  and  other  delinquents  were 
made  by  warrants,  drawn  on  the  treasurer  against  the  insurance 
fund. 

It  appears  from  the  evidence  of  the  financial  secretary,  that 
he  called  upon  Burroughs  frequently  for  his  assessments,  and 
he  would  do  so  upon  an  average  of  twice  a  month — at  his  home, 
Bt  his  place  of  employment  and  elsewhere. 

The  defendant  in  error  proved  by  another  witness  that  it  wjTh 
the  custom  for  the  secretary  of  the  national  council  to  forward 
to  the  Fitzgerald  Council  a  statement  of  the  amount  due  for 
insurance  members,  and  the  secretary  of  the  local  council  would 
then  forward  the  amount  by  check;  that  the  local  lodge  kept 
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alive  the  membership  of  all  its  members  by  paying  their  dues ;. 
that  up  to  the  time  of  the  death  of  Burroughs  the  local  council 
had  carried  members  from  month  to  month  and  paid  the  assess- 
ments out  of  the  general  fund;  and  that  Burroughs  had  been 
asked  to  meet  the  assessments  due  by  him,  and  he  always  replied 
that  he  would  do  so  at  the  next  meeting — ^he  never  in  terms  re- 
fused to  pay. 

It  further  appears  that  the  secretary  of  the*  national  council 
had  no  knowledge  of  the  custom  of  the  local  council,  and  when 
he  received  checks  was  not  aware  that  they  were  in  part  for 
money  advanced  to  meet  the  assessments  of  delinquent  members 
of  the  subordinate  lodge. 

Some  time  after  Burroughs,  the  insured,  became  ill,  and  four 
days  before  his  death,  to-wit:  on  October  11,  1904,  the  sum 
of  $10.40  was  paid  to  the  financial  secretary  of  the  Fitzgerald 
Council,  in  settlement  of  the  amount  that  lodge  had  theretofore 
advanced  to  the  national  council  on  account  of  assessments 
against  William  J.  Burroughs. 

The  Knights  of  Columbus  is  a  beneficial  association,  organ- 
ized for  the  purpose  of  carrying  on  a  system  of  fraternal  in- 
surance and  not  for  purposes  of  gain  and  profit.  The  non-pay- 
ment of  dues  and  assessments,  in  such  an  organization,  is  sub- 
versive of  the  fundamental  object  of  the  society,  tends  to  its 
destruction,  and  is  a  violation  of  the  member's  duty  as  a  cor- 
porator. Not  only  has  such  a  society  an  inherent  right  to  expel 
members  for  non-payment  of  dues  and  assessments,  but,  from  its 
nature  and  necessities,  it  has  a  right  to  provide  in  its  laws,  that 
such  non-payment,  within  a  stipulated  time  after  notice,  shall, 
without  personal  or  other  notice  to  the  delinquent  member, 
ipso  facto,  work  a  forfeiture  of  all  the  member's  rights  of  mem- 
bership. Niblack  on  Ben.  Soc.  &  Accident  Ins.,  (2nd  ed.) 
section  89. 

In  Klein  v.  Ins,  Co.,  104  U.  S.  88  ,  26  L.  Ed.  662,  it  is  said: 
'^A  condition  in  a  policy  of  life  insurance,  that  if  the  stipulated 
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premium  shall  not  be  paid  on  or  before  a  certain  day,  the  policy 
shall  cease  and  determine,  is  of  the  very  essence  and  substance 
of  the  contract.  Against  a  forfeiture  caused  by  failure  to  pay, 
a  court  of  equity  cannot  relieve." 

And  in  Thompson  v.  Ins.  Co.,  104  U.  S.  252,  26  L.  Ed.  765, 
it  is  said:  ''Where  the  policy  provides  that  it  shall  be  for- 
feited upon  the  failure  of  the  assured  to  pay  the  annual  pre- 
mium ad  diem,  or  to  pay  at  maturity  his  promissory  note  there- 
for, the  acceptance  by  the  company  of  the  note,  although  a 
waiver  of  such  pa\Taent  of  the  premium,  brings  into  operation 
so  much  of  the  condition  as  relates  to  the  note."  "Prompt  pay- 
ment," said  the  court,  '*and  regular  interest  constitute  the  life 
and  soul  of  the  insurance  business ;  and  the  sentiment  long  pre- 
vailed that  it  could  not  be  carried  on  without  the  ability  to  im- 
pose stringent  conditions  for  delinquency.  More  liberal  views 
have  obtained  on  this  subject  in  recent  years,  and  a  wiser  policy 
now  often  provides  express  modes  of  avoiding  the  odious  result 
of  forfeiture.  The  law,  however,  has  not  been  changed,  and  if 
a  forfeiture  is  provided  for  in  case  of  non-payment  at  the  day, 
the  courts  cannot  grant  relief  against  it.  The  insurer  may 
waive  it,  or  may  by  his  conduct  lose  his  right  to  enforce  it ;  but 
that  is  all." 

In  Metropolitan  Life  Ins.  Co.  v.  Hall,  104  Va.  572,  52  S.  E. 
345,  it  is  said :  "An  insured  should  look  at  his  policy  and  con- 
form to  it,  and  limitations  of  the  agent's  authority  should  be 
effective,  unless  the  insurance  company,  by  a  course  of  business 
or  otherwise,  has  waived  the  limitation  on  the  agent's  power  of 
waiver.  An  agent  to  collect  premiums  has  no  authority  to  ex- 
tend the  time  of  payment  of  an  over-due  premium,  and  where 
the  policy  declares  a  forfeiture  for  failure  to  pay  at  maturity, 
and  forbids  waiver  by  agents,  their  agreements  to  extend  time 
of  payment  do  not,  as  a  rule,  bind  the  company."  See  al^ 
United  Moderns  v.  Rathhun,  104  Va.  736,  52  S.  E.  552. 

Tn  Mut.  F.  Ins.  Co.  v.  Miller  Lodge,  I.  0.  0.  F.,  58  Md.  4655, 
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it  was  held,  that  ^^When  a  party  takes  out  a  2M)liey  iu  a  mutual 
insurance  company,  and  the  contract  is  complete,  he  at  once  be- 
-comes  a  member,  and  is  boxmd  by  the  rules  and  provisions  of 
the  charter  and  by-laws  of  the  company,  and  he  is  presumed  to 
have  knowledge  of  them  all.  *  *  *  Although  there  may  be  a 
habit  or  usage  of  the  company  to  give  notice  to  the  members 
of  the  amount  of  the  annual  interest,  and  the  time  of  payment ; 
jet,  if  no  obligation  to  give  such  notice  is  created  by  the  charter 
or  by-laws  of  the  company,  there  is  nothing  in  such  habit  or 
usage  that  could  impose  such  a  duty  upon  the  company,  with  tho 
•consequences  of  making  the  notice  a  condition  precedent  to  the 
right  of  the  company  to  receive  the  interest  on  the  premium 
note,  according  to  the  contract  of  insurance.  The  company  is 
under  no  obligation  to  give  such  notice,  and  assumes  no  respon- 
sibility in  giving  it.  The  duty  of  the  assured  to  pay  at  the  day 
is  the  same,  whether  notice  be  given  or  not." 

Applying  the  principles  of  that  case  to  the  one  before  us, 
there  can  be  no  doubt  that  the  insured  was  bound  by  the  rules 
and  provisions  of  the  charter  and  by-laws  of  the  order  of  which 
he  was  a  member;  and  that  he  was  conclusively  presumed  to 
have  knowledge  of  them  all;  with  this  difference  between  the 
two  cases,  that  in  that  under  consideration  there  is  no  evidence 
of  any  habit  or  usage  of  the  national  council  to  grant  indulgence 
to  its  members,  or  to  give  them  notice  of  delinquency;  or  that 
there  was  any  obligation  upon  its  part  to  do  so,  or  any  knowl- 
edge that  any  such  usage  or  habit  had  grown  up  in  and  was 
practiced  by  the  local  lodge. 

In  Rood  V.  Ben.  A$so„  (0.  0.)  31  Fed.  62,  it  is  held,  that 
where  the  laws  of  a  benefit  society  provide,  that  if  a  member 
neglects  or  refuses  to  pay  any  assessment  for  a  specified  period, 
he  shall  cease  to  be  a  member,  and  the  secretary  shall  strike 
his  name  from  the  roll,  such  laws  are  self-executing,  and  the 
member  so  omitting  to  pay  loses  his  rights  as  a  member,  al- 
though the  secretary  does  not  strike  his  name  from  the  roll. 
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In  McDonald  v.  Boss-Lewin,  29  Ilun  (N.  Y.)  S7,  section  1, 
art.  10,  of  the  by-laws  of  the  association,  provided  that,  if  any 
member  should  neglect  to  pay  any  dues  or  assessments  required 
by  the  by-laws,  ^*that  then  and  in  such  case  such  membership 
«hall  cease  and  determine  at  once  without  notice,  and  all  claims 
be  forfeited  to  the  association."  It  was  held,  that  the  neglect  to 
pay  an  assessment  for  thirty  days  after  notice  thereof,  ipso 
facto,  determined  the  membership  of  the  delinquent. 

In  Illinois  Masons'  Benevolent  Society  v.  Baldwin,  86  111. 
479,  it  was  held :  "Where  a  certificate  of  membership  in  a  so- 
■ciety,  which  provides  for  paying  a  certain  sum  of  money  on 
the  death  of  the  member,  also  requires  the  party  to  pay  aU  as- 
sessments against  him  within  ten  days  after  notice  thereof,  or 
the  certificate  shall  be  null  and  void,  and  the  by-laws  of  the 
society  provide  that  a  party  failing  to  pay  his  assessments  with- 
in ten  days  after  notice  shall  forfeit  his  membership  and  all 
benefits  therefrom,  and  the  party,  in  his  application  for  mem- 
bership, agreed  to  be  bound  by  the  rules  and  regulations  of  the 
society,  a  failure  or  neglect  to  pay  an  assessment,  within  ten 
-days  after  notice  of  the  same,  will  prevent  any  recovery  upon 
the  certificate  upon  his  death,  unless  there  is  shown  a  waiver 
of  the  forfeiture,  or  facts  estopping  the  society  from  insisting 
upon  the  same ;"  that  "when  a  party  in  default  in  the  payment 
of  assessments  against  him,  as  a  member  of  a  benevolent  society, 
has  not  been  induced  by  the  society  or  its  agents  to  do,  or  to  omit 
to  do,  any  act  which  he  would  not  otherwise  have  done  or 
omitted,  the  society  will  not  be  estopped  from  insisting  upon  a 
forfeiture  of  his  rights  for  his  neglect  to  pay.  Proof  of  a  cus- 
tom is  never  admitted  to  overcome  or  change  the  express  terms 
of  a  contract.  Proof  by  a  witness  that  in  certain  instances 
tnown  to  him  a  forfeiture  was  not  exacted,  without  showing 
this  to  be  uniform  and  its  duration,  is  not  sufficient  to  show  a 
custom." 

While  the  authorities  concur  in  conceding  the  right  of  bene- 
VoL.  cvii— 86, 
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ficial  societies  in  their  constitutions  and  by-laws,  and  in  their 
contracts  of  insurance,  to  impose  conditions,  a  failure  to  comply 
with  which  is  visited  with  a  forfeiture  of  all  rights  in  the 
society,  there  is  some  apparent  diversity  of  opinion  among  the 
cases,  as  to  whether  or  not  it  is  necessary  for  the  society  to 
give  notice  or  take  any  formal  action  in  order  to  make  the  for- 
feiture effectual.  But  it  will  be  found,  we  think,  upon  a  careful 
examination  of  the  authorities,  that  the  difference  really  grows 
out  of  the  construction  of  the  constitution  and  by-laws  of  the 
particular  society.  If,  for  instance,  the  laws  of  the  society  pro- 
vide that  the  non-payment  of  an  assessment,  continuing  for  a 
specified  time,  shall  operate  ipso  facto,  to  determine  the  connec- 
tion between  the  society  and  the  delinquent  member,  and  to 
forfeit  his  rights  as  such  member,  we  know  of  no  case  in  which 
the  power  of  such  a  society  to  make  and  enforce  such  a  rule  has 
been  denied;  but  where,  in  accordance  with  the  terms  of  the 
constitution  and  by-laws  of  the  society,  anything  is  to  be  done 
on  the  part  of  the  society  itself  to  make  the  expulsion  of  the 
member  complete  to  terminate  his  rights  and  interests  in  the 
society,  the  courts  require  a  strict  compliance  with  the  course 
of  procedure  prescribed,  and  are  astute  to  discover  any  de- 
parture which  will  enable  them  to  interfere  and  prevent  a 
forfeiture. 

For  example,  in  Madeira  v.  Merchants'  Exchange  Mut.  Ben. 
Soc,  (C.  C.)  16  Fed.  749,  where  a  certificate  of  membership  in 
the  nature  of  a  life  policy,  issued  by  the  mutual  society,  pro- 
vided that  the  amount  of  insurance  therein  specified  should  be 
paid  in  case  of  the  member's  death  to  his  beneficiary,  on  con- 
dition that  he  had  "complied  with  the  by-laws  of  the  society,'^ 
and  the  by-laws  provided  that  members  should  forfeit  their 
membership  if  they  failed  to  pay  their  dues  within  thirty  days 
of  the  forfeiture,  or  facts  estopping  the  society  from  insisting- 
after  publication  of  an  assessment,  and  it  appeared  from  the 
evidence  that  the  assured  had  failed  to  pay  an  assessment  within 
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the  time  specified,  and  that  it  remained  unpaid  at  the  time  of 
his  death,  it  was  held  that  he  had  forfeited  his  membership,  and 
that  there  could  bp.  no  recovery  under  his  certificate. 

So,  in  Borgraefe  v.  Supreme  Lodge,  Knights  and  Ladies  of 
Honor,  22  Mo.  App.  127,  it  was  held,  that  *Tnder  a  law  of  a 
benevolent  society,  which  makes  the  non-payment  of  assessments 
for  a  given  period  after  notice  operate  as  a  suspension  ipso  facto 
of  the  delinquent  membc^r,  it  is  not  necessary  that  the  suspension 
should  be  judically  determined  by  any  judicatory  of  the  order.'' 

In  Bacon  on  Ben.  Soc.  &  L.  Ins.,  Vol.  2,  sec.  385,  after  a  full 
consideration  of  the  subject  and  the  citation  of  numerous  au- 
thorities upon  the  one  part  and  the  other,  the  conclusion  is 
reached,  that  "If,  by  the  laws  of  the  society,  non-payment  of  an 
assessment  operates  as  a  forfeiture,  time  is  of  the  essence  of  the 
contract,  and  the  member  must  elect,  everv  time  he  is  caUed 
upon  to  pay  an  assessment,  either  to  pay  within  the  stipulated 
time,  or  suflFer  the  penalty  of  loss  of  membership  and  its  bene- 
fits by  neglecting  or  refusing  to  pay  within  that  time.  *  *  * 
The  question  is  one  of  construction,  and  we  give  in  a  note  the 
cases  not  heretofore  cited,  holding  that  ipso  facto  suspension 
resulted  from  non-payment,  and  also  those  holding  to  the  con- 
trary." An  examination  of  these  diverse  authorities  will  show 
that  in  every  case  in  which  it  was  held  that  the  failure  to  pay 
did  not  operate  a  suspension  ipso  facto  there  was  something  in 
a  just  construction  of  the  constitution  and  by-laws  which  showed 
that  affirmative  action  on  the  part  of  the  society  was  necessary ; ' 
in  other  words,  that  in  all  such  cases,  the  non-pa;^Tnent  of  the 
dues  and  assessment  did  not,  under  the  particular  constitution 
or  by-laws,  operate  ipso  facto  and  by  its  own  force  to  terminate 
membership  in  the  society. 

In  concluding  the  discussion  of  this  branch  of  the  case,  we 
shall  refer  to  section  2S9  of  Niblack  on  Ben.  Soc.  (2nd  ed.)  : 
The  whole  of  the  section  is  pertinent,  but  too  long  for  quotation. 
It  is  in  part  as  follows :     "However  abhorrent  it  may  be  to  all 
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reason  to  permit  the  expulsion  of  a  member  without  notice  and 
hearing,  or  opportunity  to  be  heard,  for  an  alleged  violation  of 
his  duty  as  a  citizen  or  a  corporator,  and  notwithstanding  the 
fact  that  a  by-law  providing  that  on  such  charges  a  member 
may  be  expelled  by  a  vote  of  the  society  in  his  absence  and  with- 
out notice  is  illegal  and  invalid,  it  may  be  laid  down  as  certain 
that,  from  the  very  nature  of  the  plan  of  mutual  assessment  in- 
surance, it  is  proper  for  mutual  benefit  societies  to  provide  that 
non-payment  of  an  assessment  within  a  specified  time  after 
notice  shall,  ipso  facto,  work  a  forfeiture  of  the  insurance  and 
an  expulsion  of  the  defaulting  member.  It  is  true  that  where 
such  stringent  clauses  of  forfeiture  are  made  a  part  of  the  con- 
tract, they  are  usually  accompanied  by  provisions  for  the  re- 
instatement of  the  delinquent  member  upon  equitable  terms,  but 
such  provisions  are  not  necessary  to  the  validity  of  the  terms  of 
forfeiture.  These  societies  depend  exclusively  upon  the  pay- 
ment of  assessments  to  meet  their  losses  and  expenses,  and  only 
by  the  prompt  payment  of  assessments  by  their  members  can 
they  maintain  their  solvency  and  responsibility.  The  only  prac- 
tical way  which  they  have  of  enforcing  payment  of  their  assess- 
ments is  by  forfeiting  insurance  contracts  and  expelling  the  de- 
linquent members  for  non-payment,  and  this  power  is  necessary 
for  the  existence  of  such  societies.  To  hold  that  specific  notice* 
to  the  member  must  be  given  of  the  time  and  place  at  which  he 
will  be  called  upon  to  answer  the  charge  of  having  failed  to  pay 
his  assessment  within  the  stipulated  time,  and  that  a  judicial 
act  of  the  society  expelling  the  delinquent  member  is  necessary 
in  order  to  terminate  his  rights  under  the  contract,  and  to  hold 
further  that  such  proceedings  may  not  be  waived  by  express 
contract  of  the  parties,  would  be  to  extend  unduly  the  period  of 
insurance  beyond  the  time  for  which  a  consideration  had  been 
paid,  would  offer  encouragement  to  careless  members,  and 
greatly  impair  the  ability  of  the  societies  to  carry  on  the  work 
for  which  thev  are  orsjanized." 
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In  Knights  of  Honor  v.  Oeters,  95  Va.  610,  29  S.  E.  322, 
Judge  Eiely,  speaking  for  this  court,  said:  "The  forfeiture  of. 
a  certificate  in  a  benefit  society  is  not  waived  by  the  fact  that 
the  financial  reporter  of  a  subordinate  lodge  is  in  the  habit  of 
receiving  payment  of  assessments  after  the  end  of  the  month 
for  which  they  are  levied,  and  within  which  they  are  payable, 
under  the  penalty  of  suspension  and  a  forfeiture  of  the  benefit 
certificate,  when  there  is  no  evidence  that  the  supreme  lodge, 
which  is  sued  on  the  certificate,  is  aware  of  such  habit." 

In  Supreme  Council  Royal  Arcanum  v.  Taylor,  (C.  C.  A.) 
121  Fed.  ^^j  the  court  says:  "A  fraternal  benefit  association 
cannot  be  deemed  to  have  waived  a  condition  of  its  contract  with 
a  member  requiring  the  payment  of  an  assessment  on  or  before 
the  last  day  of  each  calendar  month,  without  notice,  and  which 
provided  that  in  default  of  such  payment  the  member  should 
stand  suspended,  and  prohibited  the  collector  of  the  local  council 
from  receiving  an  assessment  after  the  day  it  became  due ;  nor 
was  it  estopped  to  insist  upon  such  suspension,  which  occurred 
some  days  before  the  member's  death,  because  on  some  previous 
occasions  he  had  paid  after  the  close  of  the  month,  where  that 
fact  was  not  reported  to  the  local  council  nor  known  to  the 
supreme  council,  but  where,  in  fact,  the  assessment  had  in  each 
case  been  advanced  for  him  by  the  collector  imder  an  arrange- 
ment between  them." 

In  Modem  Woodmen  of  America  v.  Tevis,  (0.  C.  A.)  IIT 
Fed.  369,  the  court  says:  "Stipulations  to  insure  the  prompt 
payment  of  benefit  assessments  constitute  the  substance  and  the 
essence  of  insurance  contracts  of  beneficial  associations;"  and 
that  "the  insured  and  the  beneficiaries  under  contracts  with  in- 
surance companies  and  beneficial  associations  are  charged  with 
knowledge  of  the  limitations  upon  the  powers  of  the  agents  of 
the  companies  which  are  found  in  the  policies  or  certificates 
or  in  the  by-laws  or  applications  which  are  a  part  of  their  con- 
tracts, and  they  are  bound  by  these  limitations." 
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In  that  case  the  by-laws  of  the  Modem  Woodmen  of  America, 
.which  constituted  a  part  of  the  contract  with  its  members  and 
beneficiaries,  provided  that  a  member  who  fails  to  pay  a  benefit 
assessment  at  the  time  specified  for  its  payment,  is  ipso  facto 
suspended,  and  his  benefit  certificate  is  thencefoTth  void;  that 
he  may  be  reinstated  within  a  certain  time,  if  in  good  health,  by 
furnishing  a  warranty  of  that  fact,  and  paying  his  arrearages ; 
that  the  clerk  of  the  local  camp  shall  collect  and  remit  to  the 
head  camp  the  assessments  paid  in  accordance  with  the  by-laws ; 
that  he  shall  report  to  the  head  camp  suspended  members ;  that 
he  is  the  agent  of  the  local  camp  and  not  of  the  head  camp ;  and 
that  no  act  or  omission  by  him  shall  create  any  liability  or  waive 
any  immunity  or  right  of  the  society.  It  was  held,  that  the 
clerk  of  the  local  camp  is  the  agent  of  the  head  camp  to  collect 
and  remit  the  benefit  assessments  in  accordance  with  the  terms 
of  the  by-laws;  that  his  authority  is  limited  by  the  by-laws,  and 
the  members  and  beneficiaries  are  charged  with  knowledge  of 
these  limitations,  because  they  are  a  part  of  their  contracts; 
and  that  the  clerk  of  the  local  camp  has  no  authority  by  con- 
tract, estoppel,  or  waiver,  to  bfnd  the  society  to  its  members  or 
beneficiaries  either  by  extending  the  time  of  payment  of  a  bene- 
fit assessment,  or  by  waiving  default  in  its  payment,  or  by  re- 
instating a  suspended  member  without  a  warranty  of  good 
health,  in  the  absence  of  notice  or  knowledge  of  such  acts  and 
acquiescence  therein  by  some  of  the  principal  officers  of  the 
head  camp. 

There  is  much  in  that  case  which  resembles  the  one  under 
consideration. 

In  Jelly  v.  Muscatine  City  and  County  Mut.  Aid  Society, 
120  la.  6S9,  95  K  W.  197,  98  Am.  St.  Rep.  378,  it  was  held 
that  '^a  provision  in  the  constitution  of  a  mutual  benefit  society 
that  a  member  failing  to  pay  his  assessment  within  fifteen  days 
after  being  notified  by  the  secretary  shall  be  suspended,  is  not  a 
self-executing  provision,  and  a  member  who  has  failed  to  pay 
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within  the  time  is  still  in  good  standing,  no  action  having  been 
taken  to  suspend  him."  Construing  this  provision  of  the  con- 
stitution, the  court  says :  "The  expression  ^shall  be  suspended/ 
as  the  same  appears  in  said  article,  is  declaratory  merely  of  the 
right  of  the  association  to  suspend  for  non-payment  of  assess- 
ments, and  it  cannot  be  said  that  membership  or  standing  has 
been  lost  or  forfeited  as  long  as  the  society  does  not  see  fit  to 
exercise  such  right.  A  mere  delinquency  of  a  member  of  a 
mutual  benefit  association  to  pay  dues  or  assessments  does  not 
defeat  his  good  standing  as  long  as  he  has  a  right  to  pay  and 
the  association  forbears  to  take  action."  Citing  among  other 
cases  Pethericlc  v.  Order,  11-1  Mich  420,  72  X.  W.  262. 

In  Warivick  v.  Supreme  Conclave,  Knights  of  Damon,  107 
Ga.  115,  32  S.  E.  951,  it  was  held,  that  "the  non-payment  of 
an  assessment  made  upon  the  member  for  the  common  benefit 
fund,  which  has  become  due  and  payable  under  the  laws  of  the 
association,  will  not,  ipso  facto,  amount  to  a  forfeiture  of  the 
benefit  of  life  insurance  provided  for  in  the  certificate,  it  ap- 
pearing that  there  is  no  law  or  rule  of  the  association  expressly 
providing  that  such  non-payment  will  of  itself  work  a  for- 
feiture." 

In  Puhr  V.  Grand  Lodge  German  Order  of  Harugari,  77  Ifo. 
App.  47,  it  was  held  that,  under  the  constitution  and  by-laws  of 
the  defendant  society,  a  mere  delinquency  in  the  payment  of 
dues  does  not  defeat  the  good  standing  of  a  member.  "So  long 
as  the  member  has  a  right  to  pay  and  the  lodge  forbears  to  take 
action,  he  remains  in  good  standing."  The  provision  of  the 
by-laws  in  that  case  was  that  "Members  who  owe  three  months* 
dues  and  assessments  shall,  in  the  first  meeting  of  the  fourth 
month,  be  stricken  from  the  membership  roll."  The  court  was 
of  opinion,  that  under  that  section,  the  delinquency  of  the  mem- 
ber would  not,  ipso  facto,  result  in  a  forfeiture  of  membership 
until  the  first  meeting  of  the  local  lodge  in  the  fourth  month 
after  the  default ;  and  that  a  construction  which  summarily  de- 
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J) rives  the  member  of  his  rights  is  not  favored,  and  it  will  not 
be  adopted  if  any  other  is  possible." 

In  American  Council^  O,  U.  A.  M.  v.  National  Council,  O^ 
U.  A.  M.  of  the  U.  S.  of  America,  63  N.  J.  L.  52,  43  Atl.  2,  a 
by-law  provided,  that  if  a  member  should  fail  to  have  his  assess- 
ments in  the  hands  of  the  secretary  within  thirty  days  from  the 
date  of  call,  he  should  forfeit  his  right  to  receive  benefits  until 
all  arrearages  were  paid,  and  that  if  thirty  days  should  elapse 
before  all  arrearages  were  paid,  the  member  should  be  suspended 
from  the  department.  It  was  held,  that  "a  failure  to  pay  as- 
sessments within  thirty  days  after  they  became  due  did  not  of 
itself  operate  to  suspend  the  defaulting  member,  but  that  af- 
firmative action  on  the  part  of  the  society  was  required  to  pro- 
duce that  result."  The  court  in  its  opinion  laid  stress  upon  the 
expression  **shall  be  suspended,"  contending  that  action  is  to  be 
taken  by  the  national  council  for  the  accomplishment  of  that 
result,  after  the  default  has  continued  for  the  specified  time^ 
and  until  ^uch  proceedings  are  taken  and  completed,  the  local 
council  still  retains  its  membership  in  the  department." 

All  of  which  goes  to  show,  that,  as  we  before  remarked,  courts 
are  astute  (and  we  may  add  properly  so)  to  discover  modes  of 
escape  from  declaring  a  forfeiture.     To  the  same  effect  see 
Order  of  United  Commercial  Travelers  v.  McAdams,  (C.  C.  A.) 
125  Fed.  358 ;  LaMarsh  v.  Society,  68  K  H.  229,  38  Atl,  1045. 
•     It  will  be  sufficient  to  recur  to  section  167  of  the  by-laws  *of 
the  Knights  of  Columbus  to  show  that  there  is  no  room  for  dis- 
cussion or  doubt  as  to  the  effect  of  a  failure  to  pay  an  assess- 
ment for  the  stipulated  period.     "Any  member  of  this  order 
shall  ipso  facto  forfeit  his  membership  in  the  order,  who  fails, 
neglects  or  refuses  to  pay  his  proportionate  part  of  any  assess- 
ment for  thirty  days  from  the  date  of  mailing  or  transmitting 
the  notice  for  assessment  by  the  secretary  of  his  council,  or  of 
the  regular  monthly  assessment,  within  thirty  days  from  the 
first  day  of  the  month  in  which  levied." 
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This  brings  us  to  a  proposition  much  relied  upon  by  defend- 
ant in  error.  As  we  understand  her  position,  she  did  not  rely^ 
and  under  the  evidence  in  this  case  could  not  have  relied  upon 
any  waiver  or  estoppel  upon  the  part  of  plaintiff  in  error.  The 
defendant  in  error  stands  squarely  upon  the  proposition,  that 
the  Fitzgerald  Council  had  the  right  to  pay,  and  did  pay,  the 
dues  and  assessments  of  its  members;  that  the  payment  of  all 
the  dues  of  all  its  members  bv  the  local  council  to  the  national 
council  satisfied  all  legal  demands  of  the  national  council;  and 
that,  as  the  amount  which  the  local  council  had  advanced  on 
behalf  of  Burroughs  was  during  his  lifetime  paid  to  and  re- 
ceived by  it,  he  died  a  member  in  good  standing. 

In  O'Grady  v.  Knights  of  Columbus,  62  Conn.  223,  25  AtL 
111,  the  construction  of  the  constitution  and  by-laws  of  this  so- 
ciety, as  they  then  existed  (that  case  having  been  decided  in 
1892)  became  necessary.  One  of  the  regulations  of  the  society  at 
that  time  provided  that  the  endowment  should  be  paid  *^upon  the 
death  of  any  member  *  *  *  in  good  standing  at  the  time  of 
his  demise,"  and  that  a  member  should  "be  deemed  in  good 
standing  for  the  purpose  of  claiming  endowment  who  at  the 
time  of  his  death  was  not  indebted  to  his  council.''  Another 
ai-ticle  provided,  that  ^  ^members  four  months  in  arrears  for 
dues  shall  be  ipso  facto  suspended,"  and  that  "members  legally 
suspended  shall  not  be  entitled  to  any  of  the  privileges  of  mem 
bership  whatever  until  reinstated  according  to  law."  It  was 
held  that  the  right  of  the  beneficiary  of  a  deceased  member  to 
recover  the  endowment  depended  on  the  question  whether  the 
member,  at  the  time  of  his  death,  was  indebted  to  his  council, 
and  not  upon  the  question  whether  he  had  been  suspended  and 
not  reinstated.  In  that  case  the  member,  at  the  time  of  hia 
death,  was  indebted  to  his  council  for  several  assessments,  and 
had  been  suspended  and  not  reinstated.  A  few  hours  before  hi? 
death  his  benficiary  paid  the  amount  due  to  the  financial  sec- 
retary of  his  council  and  took  a  receipt  for  it.  It  was  held  that 
Vol.  cvii — 87. 
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this  payment  did  not  effect  a  reinstatement  of  the  member ;  but 
that  it  did  extinguish  his  indebtedness  to  his  council,  so  that 
at  the  time  of  his  death,  he  was  not  indebted,  and  his  beneficiary 
was  entitled  to  the  endowment. 

Since  that  case  was  decided,  the  laws  of  the  order  have  been 
amended,  and  as  amended,  again  came  under  the  consideration 
of  the  Supreme  Court  of  Connecticut,  in  the  case  of  Coughlin  v. 
Knights  of  Columbus,  79  Conn.  218,  64  Atl.  Rep.  223,  where  it 
WAS  held  that  "The  terms  of  a  contract  between  a  member  of  a 
benefit  society  and  the  society  stipulating  that  the  member 
agrees  to  subject  himself  to  the  constitution  and  by-laws  of  the 
order,  are  determined  by  the  constitution  and  by-laws  of  the 
order,  as  existing  when  the  member  became  a  member,  and  as 
amended  from  time  to  time/'  It  appeared  in  that  case  thai, 
notwithstanding  the  constitution  and  laws  of  the  society,  it  had 
been  the  practice  for  a  long  time  of  the  members  of  subordinate 
councils  not  to  pay  their  monthly  assessments  until  required  to 
do  so  by  a  collecting  officer  appointed  by  the  council,  and  it  bad 
been  the  practice  of  its  financial  secretary  to  receive  the  money 
so  paid  after  the  expiration  of  thirty  days  from  the  first  day  of 
the  month,  and  not  to  state  in  his  monthly  rejiort  to  the  national 
secretary  the  fact  that  certain  members  had  paid  their  assess- 
ments after  the  time  prescribed  by  law  for  payment  had  expired. 
The  national  secretary,  with  knowledge  of  this  practice,  con- 
tinued to  issue  each  regular  monthly  assessment  against  the 
subordinate  council,  based  upon  the  number  of  insurance  mem- 
bers of  the  council  as  thus  reported  to  him  by  the  financial  sec- 
retary, and  to  receiv^e  and  accept  from  the  treasurer  of  that 
council  the  full  amount  of  each  such  monthly  assessment.  This 
practice  continued  with  the  knowledge  of  the  other  officers  of  the 
order  charged  with  duties  in  connection  with  issuing  and  re- 
ceiving assessments  for  the  death  benefit  fund  against  the  sub- 
ordinate council.  A  similar  practice  had  for  a  long  time  pre- 
vailed in  the  other  councils  of  the  order  in  respect  to  the  pay- 
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ment  by  their  members  of  their  regular  monthly  assessments, 
and  a  similar  practice,  with  respect  to  the  issue  and  collection 
of  assessments  against  the  other  councils  of  the  order,  had,  in 
like  manner,  prevailed.  Coughlin,  knowing  of  this  practice,  in 
fact,  believed  that  he  was  not  required  to  pay  his  monthly  assess- 
ment within  thirty  days  from  the  first  day  of  the  month,  and 
that  he  might  la^^ully  pay  the  sarqe  after  the  expiration  of  that 
time,  so  long  as  he  paid  when  requested  so  to  do  by  the  propter 
officer  of  his  council ;  and,  acting  on  this  belief,  he  did  not  pay 
the  assessments  mentioned  in  the  answer  within  thirty  days 
from  the  first  day  of  the  month,  but  did  pay  the  same  after  the 
oxpiration  of  that  time  to  the  financial  secretary  of  his  council. 
The  court,  in  its  opinion,  says:  "The  foregoing  facts  are  al- 
leged in  the  reply,  and  for  the  purpose  of  testing  its  legal  suffi- 
ciency are  admitted  by  the  demurrer ;"  and  held,  that  "The  laws 
of  a  fraternal  benefit  society  providing  for  a  monthly  assessment 
against  each  subordinate  council  on  the  number  of  its  members 
as  reported  monthly,  payable  inunediately  after  the  first  day  of 
the  month,  and  that  each  member  of  a  council  should  pay  his 
regular  monthly  assessments  within  thirty  days  from  the  first 
day  of  each  month,  under  penalty  of  ipso  facfo  suspension  for 
failure  to  so  pay,  the  payment  by  the  treasurer  of  a  subordinate 
council  of  the  monthly  assessment  immediately  after  the  first 
day  of  each  month  was  not  a  payment  by  any  member  of  the 
council  of  his  individual  monthly  assessment;"  and  that  "the 
fact  that  a  member  believed  that  a  violation  of  the  laws  of  the 
society  was  justified  did  not  save  him  from  the  penalty  of  sus- 
pension ;  that  a  subordinate  council  could  not  waive  the  condi- 
tions on  which  a  member's  benefit  certificate  was  issued,  or 
change  the  provisions  of  the  laws  of  the  order  with  respect  to  the 
time  of  payment  of  monthly  assessments ;  and  that  the  officers  of 
the  society  in  dealing  with  the  members  thereof  were  acting  as 
special  agents  under  a  special  authority,  the  limits  of  which 
were  known  to  the  members,  and  their  acts  in  allowing  members 
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to  pay  assessments  after  the  time  fixed  did  not  operate  either  by 
way  of  waiver  or  estoppel  to  prevent  the  society  from  main- 
taining a  defense  to  an  action  on  a  benefit  certificate  based  on 
the  failure  of  the  member  to  pay  a  monthly  assessment  within 
the  time  fixed ;  that  the  fact  that  a  subordinate  council  adopted 
a  practice  of  not  requiring  its  members  to  pay  their  monthly 
assessments  until  required  to  do  so  by  a  collecting  officer,  ap- 
pointed by  the  council,  and  the  financial  secretary  received  the 
money  so  paid  after  the  expiration  of  thirty  days  after  the 
first  day  of  the  month,  did  not  effect  a  change  in  the  laws  of 
the  society,  which,  under  its  terms,  could  only  be  changed  by 
the  national  council." 

It  needs  no  comment  to  show  that  the  case  just  cited  is  im- 
measurably stronger  on  behalf  of  the  beneficiary  than  the  case 
under  consideration.  See  Grand  Lodge,  Ancient  Order  United 
Workmen  v.  Cressey,  47  HI.  App.  616. 

In  Borgraefe  v.  Supreme  Lodge,  &c.,  supra,  it  was  held,  that 
*'The  beneficiaries  of  a  member  of  a  benevolent  society  who 
strands  suspended  for  non-payment  of  assessments,  by  operation 
of  the  laws  of  the  society,  at  the  time  of  his  death,  cannot  re- 
cover on  the  benefit  certificate  on  the  ground  that  the  subordi- 
nate lodge  of  which  he  was  a  member  had  continued  to  treat 
him  as  a  member,  and  to  treat  his  unpaid  dues  to  the  supreme 
lodge  as  dues  payable  to  the  subordinate  lodge,  for  which  it  had 
extended  him  credit.'' 

In  Grami  Lodge,  Ancient  Order  United  Workmen  v.  Jesse, 
59  m.  App.  101,  a  member  of  a  subordinate  lodge  failed  to  pay 
an  assessment,  and  his  certificate,  by  operation  of  the  rules^ 
became  suspended.  These  rules  provided  that  it  might  be  re- 
newed within  a  period  of  three  months  from  the  date  of  sus- 
pension, upon  the  condition  that  all  assessments  made  during 
the  time  of  suspension  should  be  paid,  and  if  not  done  within 
thirty  days  from  such  date,  a  certificate  of  good  health  should  be 
furnished.     After  the  expiration  of  thirty  days,  his  delinquent 
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assessments  were  paid  by  his  wife  to  the  financier  of  the  sub- 
ordinate lodge,  but  no  certificate  of  health  was  furnished.  A 
minute  of  the  payment  and  reinstatement  was  made  on  the 
books  of  the  subordinate  lodge,  and  the  money  forwarded  to  the 
proper  officer  of  the  general  lodge,  who  refused  to  receive  it, 
because  no  certificate  of  health  accompanied  it,  and  returned 
the  same  to  the  subordinate  lodge.  It  was  returned  to  the  wife 
of  the  member  who  paid  it.  The  minute  upon  the  books  of  the 
reinstateinent,  etc.,  was  stricken  out,  and  an  entry  made,  that 
because  of  the  mental  illness  of  the  member  and  his  inability  to 
produce  a  certificate  of  health,  as  required  by  the  rules  of  the 
^and  lodge,  his  suspension  was  upheld.  The  court  held  that, 
''^as  the  rules  of  the  grand  lodge  provided  the  only  method  of  re- 
instating a  beneficiary  certificate  after  it  had  been  suspended 
for  thirty  days,  the  officer  of  the  subordinate  lodge  could  not 
^aive  the  requirements ;  that  a  subordinate  lodge  and  its  officers 
have  no  authority  to  waive  any  rules  of  the  grand  lodge  which 
relate  to  the  substance  of  a  contract  between  an  individual  mem- 
ber and  the  grand  lodge."  Modern  Woodman  of  America  v. 
Tevis,  supra,  is  authority  upon  this  point  also. 

It  appears  from  the  testimony  of  the  financial  secretary  in 
this  case  that,  in  making  payments  to  the  national  council  he 
<irew  his  warrant  on  the  treasurer  of  the  local  council  against 
the  insurance  fund.  Section  125  of  the  by-laws  provides,  that 
^^No  money  shall  be  paid  or  transferred  from  the  treasury  of 
any  council  (except  such  moneys  as  the  council  is  called  upon 
to  regularly  pay  for  its  current  expenses  and  as  provided  by  the 
laws  of  the  order,  or  for  purposes  approved  by  the  national 
•council  or  board  of  directors)  unless  by  a  two-thirds  vote  of  the 
members  present  and  voting  at  a  regular  meeting  held  subse- 
-quent  to  a  regular  meeting  at  which  notice  in  writing  of  a  reso- 
lution or  intention  to  pay  or  transfer  such  money  and  the  pur- 
poses and  amount  to  be  paid  or  transferred  shall  have  been 
given  and  regularly  read ;"  which  would  seem  to  be  a  sufficiently 
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expressed  inhibition  upon  the  local  council  to  do  the  very  thing 
which  it  did  do  in  this  case. 

We  are  of  opinion  that  by  his  failure  to  pay  his  assessments 
as  provided  by  the  constitution  and  by-laws,  William  J.  Bur- 
roughs, ipso  facto,  forfeited  his  membership  in  the  order  of 
Knights  of  Columbus;  that  the  subordinate  local  council,  in 
undertaking  to  make  good  the  delinquencies  of  its  members,  by 
its  warrants  drawn  by  its  financial  secretary  against  the  in- 
surance fund,  without  complying  with  section  125  of  the  by- 
laws, acted  without  authority;  that  in  so  acting  it  was  the 
agent  of  its  members,  and  not  of  the  national  council ;  and  that 
the  national  council,  having  received  the  money  in  ignorance  of 
the  facts,  has  not  waived  the  forfeiture,  and  is  not  by  its  con- 
duct, estopped  to  set  it  up  in  defense  to  this  action. 

for  these  reasons,  we  are  of  opinion  that  the  instruction  set 
out  in  bill  of  exception  No.  1,  asked  for  by  defendant  in  error^ 
considered  in  the  light  of  the  facts  of  this  case,  is  erroneous  and 
should  have  been  refused ;  and  that  the  instructions  asked  for  by 
plaintiff  in  error,  set  out  in  bill  of  exception  No,  2,  should  have 
been  granted.  The  judgment  of  the  corporation  court  is,  there- 
fore, reversed,  and  the  cause  remanded  for  a  new  trial,  in  ac- 
cordance with  the  views  presented  in  this  opinion. 

Reversed. 
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Newport  News  Light  &  Water  Company  v.  Peninsular 
Pure  Water  Co.  (No.  1.) 

January  16,  1908. 

1.  State  Corpobation  Commission — Jurisdiction  over  Public  Service  Oor- 
porations — Puhlic  Duties — Private  Rights — Injunctions. — ^The  oonsti- 
tutional  provision  creating  the  State  Corporation  Commission  and 
defining  its  duties  and  powers,  and  the  Acts  of  Assembly  passed  in 
pursuance  thereof  manifest  that,  so  far  as  public  service  corpora- 
tions are  concerned,  the  body  was  created  to  procure  from  them 
better  service  for  the  public,  and  to  that  end  the  Commission  was 
given  power  and  authority  over  corporations  chartered  and  doing 
business  in  this  state  in  the  performance  and  discharge  of  their 
public  duties,  but  it  was  not  intended  to  confer  upon  the  Conmiis- 
sion  jurisdiction  to  hear  and  determine  cases  against  such  corpora^ 
lions  in  which  the  matters  in  controversy  relate  primarily  to 
injuries  to  private  property  rights,  and  only  affect  the  public  inci- 
dentally. The  Commission,  therefore,  has  no  jurisdiction  to  enjoin 
one  public  service  corporation  from  infringing  upon  the  private 
rights  of  another  such  corporation  in  which  the  public  is  only 
incidentally  interested. 

Appeal  from  State  Corporation  Commission. 

Affirmed. 
The  opinion  states  the  case. 

jB.  G.  Bickford  and  Batchelor  &  Phillips,  for  the  appellant. 

>S\  Gordon  Curnming,  for  the  appellee. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  involved  in  this  case  is  whether  or  not 
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the  State  Corporation  Commission  has  jurisdiction  to  enjoin 
and  restrain  the  appellee  from  doing  the  acts  complained  of  by 
the  appellant  in  its  petition  for  an  injunction. 

Both  appellant  and  appellee  are  public  service  corporations, 
engaged  in  the  business  of  supplying  water  to  the  towns  of 
Hampton  and  Phoebus,  among  other  places.  The  alleged  wrong- 
ful acts  sought  to  be  enjoined  are: 

(1st)   That  appellee,  without  authority,  and  in  violation  of 
the  statute  law  of  the  state  relating  to  corporations,  is  proceed- 
ing to  occupy  with  a  system  of  water  mains  and  pipes  the  same  • 
streets  already  occupied  by  the  appellant  in  the  said  towns ; 

(2nd)  That  the  appellee  has  laid  and  is  proceeding  to  lay 
its  pipes  at  a  less  distance  from  the  outside  of  the  pipes  of  the 
appellant,  when  paralleling  and  crossing  the  same,  than  is  i)er- 
mitted  by  section  2,  ch.  IX,  of  the  act  concerning  public  ser- 
vice corporations,  approved  January  18,  1904,  Acts  1902-3-4, 
pp.  968-1003  (Code,  1904,  sec.  1294i.  cl.  2.)  ; 

(3rd)  That  the  appellee  has  violated  sec.  3,  ch.  II,  of  the 
same  act,  which  requires  that  one  public  service  corporation, 
before  crossing  with  its  works  the  works  of  another  such  cor- 
poration, shall  give  notice  of  its  purpose,  accompanied  by  plans 
and  specifications,  by  failing  to  give  such  notice; 

(4th)  That  the  appellee  has  violated  sec.  17,  ch.  II,  of  the 
same  act,  which  requires  that  public  service  corporations  shall 
conform  to  the  "act  concerning  corporations,"  which  went  into 
offect  May  21,  1903,  in  this,  that  it  has  failed  to  proceed  under 
section  6,  ch.  Ill,  of  the  last-named  act  to  have  its  charter 
amended  so  as  to  acquire  the  right  of  eminent  domain;  and 
that,  having  no  such  power,  it  has  no  right  to  cross  the  pipe 
line  of  the  appellant  without  its  consent ; 

(5th)  That  by  virtue  of  those  alleged  wrongful  acts,  the  im- 
proper and  careless  manner  in  which  the  appellee  is  doing  the 
work  complained  of,  and  the  insolvency  of  that  company,  the 
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appellant  will  suffer  irreparable  injury  unless  the  appellee  is 
restrained  from  doing  the  acts  complained  of. 

The  Corporation  Commission  declined  to  grant  the  injunc- 
tion, being  of  opinion  that  it  had  no  jurisdiction  to  grant  the 
relief  prayed  for  upon  the  case  made. 

Section  19,  ch.  2,  of  the  act  concerning  public  corporations 
(Code,  1904,  sec.  1294b,  cl.  19)  is  relied  on  by  appellant  as 
/giving  the  commission  jurisdiction.  That  clause  is  as  follows : 
*Any  person  or  corporation  aggrieved  by  anything  done  or 
>mitted  in  violation  of  the  provisions  of  this  act,  by  any  public 
service  corporation  chartered  or  doing  business  in  this  state, 
shall  have  the  right  to  make  complaint  of  the  grievance  and 
seek  relief  against  such  public  service  corporation  before  the 
State  Corporation  Commission,  sitting  as  a  court  of  record.  If 
the  grievance  complained  of  be  established,  the  State  Corpora- 
tion Commission,  sitting  as  a  court  of  record,  shall  have  juris- 
diction, by  injunction,  to  restrain  such  public  service  corpora- 
tion from  continuing  the  same,  and  to  enjoin  obedience  to  the 
requirements  of  this  act,  and  the  said  commission,  sitting  as  a 
court  of  record,  shall  also  have  jurisdiction,  by  mandamus,  to 
compel  any  public  service  corporation  to  observe  and  perform 
any  public  duty  imposed  upon  public  service  corporations  by 
the  laws  of  this  commonwealth,  subject  as  to  any  matter  arising 
under  this  section  to  the  right  of  appeal  to  the  Supreme  Court 
of  Appeals  by  either  party  as  of  right  in  the  mode  prescribed  by 
law,  but  nothing  in  this  section  shall  be  construed  to  confer  any 
power  upon  the  State  Corporation  Commission  which  is  for- 
bidden to  the  courts  by  section  twelve  of  chapter  four  of  this 
act." 

The  provision  quoted  is  broad  enough,  standing  alone,  to  give 
the  Commission  jurisdiction  to  grant  relief  for  any  violation  of 
any  of  the  provisions  of  the  "Act  Concerning  Public  Service 
Corporations,"  by  any  such  corporation  chartered  or  doing  busi- 
ness in  the  state ;  but  when  read,  as  it  must  be,  in  connection 
Vol.  cvn— 88. 
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with  the  constitutional  and  statutory  provisions  defining  the 
powers  and  duties  of  the  Corporation  Commission  (Const.,  see. 
156,  par.  **a,"  ''b,"  and  '^c;"  Act  of  Assembly,  approved  April 
15,  1903,  eh.  147,  sec.  16,  sec.  1313a,  cl.  16,  code,  1904),  we 
do  not  think  that  the  Commission  erred  in  holding  that  it  did 
not  have  jurisdiction  to  grant  the  relief  prayed  for  in  this  case. 

The  constitutional  provision  defining  the  powers  and  duties 
of  the  Commission,  and  the  act  of  April  15,  1903,  enacted  to  put 
into  eifective  operation  the  provisions  of  the  constitution,  were 
intended,  as  we  understand  them,  to  give  power  and  aiithority 
to  the  Commission  over  corporations  chartered  or  doing  business 
in  this  state,  in  the  performance  and  discharge  of  their  public 
duties,  and  were  not  intended  to  confer  upon  the  commission 
jurisdiction  to  hear  and  determine  cases  against  such  corpora- 
tions, in  which  the  matters  in  controversy  relate  primarily  to 
injuries  to  private  property  rights  and  only  affect  the  public 
incidentally. 

By  section  156c  of  the  constitution,  it  is  provided,  that  **In 
all  matters  pertaining  to  the  public  visitation,  regulation  or 
control  of  corporations,  and  within  the  jurisdiction  of  the  Com- 
mission, it  shall  have  the  powers  and  authority  of  a  court  of 
record,  *  ^  ^"  ^.nd  by  section  16  of  the  act  of  April  15,  1903, 
it  is  provided  that,  "the  Commission  shall  have  power  and  au- 
thority to  require,  by  its  rules,  regulations  and  requirements, 
all  corporations  chartered  under  the  laws  of  this  state  and  all 
foreign  corporations  doing  business  in  this  state,  to  perform  and 
discharge  any  public  duty  or  requirement  imposed  upon  such 
corporation  by  the  constitution  or  by  law,  and  *  *  *  the  Com- 
mission may  enforce  against  any  such  corporation,  by  its  judg- 
ments and  processes,  any  fine  or  penalty  imposed  by  law  for  the 
failure  of  any  such  corporation  to  perform  any  public  duty  re- 
quired of  it,  or  to  comply  with  any  requirement  of  law  or 
anv  lawful  reculation  of  the  commission  in  reference  to  the 
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The  acts  of  the  appellee  sought  to  be  enjoined  affect  primarily 
the  property  rights  of  the  appellant,  and  only  incidentally  affect 
the  public.     If  the  construction  contended  for  by  the  appellant 
be  placed  upon  section  19,  ch.  II,  of  the  act  concerning  public 
corporations,  viz.:  that  the  Corporation  Commission  has  juris- 
diction to  grant  an  injunction  for  any  and  every  violation  of 
any  of  the  provisions  of  that  act,  then  it  will  have  jurisdiction 
over  a  great  number  and  variety  of  controversies  in  which  the 
public  has  no  interest,  or  if  any  only  incidentally,  such  as  every 
failure  of  such  corporations  to  make  compensation  to  any  per- 
son damaged  by  its  use  of  the  streets  or  alleys  of  any  city  or 
town  (as  provided  by  sec.  1,  ch.  II,  of  the  act)  ;  or,  where  its 
works  pass  through  the  land  of  another,  for  failing  to  provide 
suitable  wagon  ways  across  the  same  (as  provided  by  sec.  2  ol 
the  same  chapter)  ;  or  where  a  telephone  or  telegraph  company 
is  stringing  its  wires  across  the  property  or  premises  of  any 
person,  without  first  having  obtained  his  consent  (as  provided 
by  sec.  1,  ch.  S,  of  the  act)  ;  or  where  it  fails  to  make  compensa- 
tion to  any  person  damaged  in  his  property  along  the  line  of 
a  public  road  or  street  before  using  or  occupying  the  same  with 
its  works  (as  required  by  sec.  5  of  the  same  chapter.) 

A  construction  which  would  clothe  the  Corporation  Commis- 
sion (a  body  created,  as  it  manifestly  was,  to  procure  from  pub- 
lic service  corporations  better  service  for  the  public,  and  to  that 
end  having  the  powers  and  authority  of  a  court  of  record),  with 
jurisdiction  over  such  a  class  of  cases — over  matters  in  which 
the  public  has  no  interest,  or  is  only  interested  incidentally — 
ought  not  to  be  given,  unless  it  be  clear  that  the  legislature  so 
intended.     Such  an  intention  not  being  clearly  manifest,  when 
all  the  constitutional  and  statutory  provisions  on  the  subject 
are  considered,  we  are  of  opinion  that  the  Corporation  Commis- 
sion had  no  jurisdiction  of  the  case  made,  and  that  its  order 
must  be  affirmed. 

Affirmed. 
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Ricbiiionl  . 

Newpoet  Xews  Light  &  Water  Company  v.  Peninsulab 
Pure  Water  Co.  (No.  2.) 

January  16,  1908. 

This  case  is  controlled  by  Newport  News  Light  &  Water  Co. 
V.  Peninsular  Pure  ^Yater  Co.,  (Xo.  1),  ante  p.  695. 

Appeal  from  State  Corporation  Commission. 

Affirmed, 

R,  G,  Bichford  and  Batchelor  &  Phillips,  for  the  appellant 

S,  Gordon  Ciimming,  for  the  appellee. 

BuciiAXAX,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  argued  with  the  case  of  Newport  News  Light 
and  Wafer  Co.  v.  Peninsular  Pure  Water  Co,,  No,  1.  As  the 
question  involved  in  both  cases  is  the  same,  the  order  appealed 
from  in  this  case  is  affirmed,  for  the  reasons  stated  in  the 

)inion  of  the  court  in  the  other  cause,  and  this  day  filed. 

Affirmed, 
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RicbMMna. 

KOCHESTEK    GeKMAN    INSURANCE    COMPANr    V.     MONUMENTAL 

Savings  Association. 

January  16,  1908. 
Absent,  Harrison^  J. 

1.  Pleading — Fire   Insurance   Policy — Non-Aaaumpait, — ^In    an    action   of 

assumpsit  on  a  fire  insurance  policy,  the  defendant  may,  under  the 
plea  of  non-iusumpait,  show  a  breach  of  conditions  of  the  policy 
avoiding  it  if  the  interest  of  the  assured  was  other  than  "uncon- 
ditional  and  sole  ownership,"  or  if  ''any  change  in  interest,  title 
or  possession"  took  place  without  notice  to  the  insurer. 

2.  FiBK   Insueance — Sole   Oumerahip   of   Property — Opiiona — Oanditumdl 

Balea — Enforceable  Contracts, — ^Although  an  insurer  of  property 
may  have  given  an  option  upon  it,  or  made  a  conditional  sale  of 
ity  if  he  cannot  specifically  enforce  his  option  or  contract,  he  is  still 
the  ''unconditional  and  sole  owner"  of  the  property,  and  the  risk 
of  loss  by  fire  is  his. 

3.  FiBB     Insubai^cb — Unconditional     and    Sole     Owfierahip — Burden     of 

Proof, — ^The  burden  is  upon  the  insurer  to  show  that  when  a  policy 
was  issued,  the  insured  was  not  the  unconditional  and  sole  owner 
of  the  property  insured,  if  that  fact  be  in  issue. 

4.  Demxtsbeb  to  Evidei^ce — Necessary  Inferences, — ^Where   the  only  evi- 

dence that  the  insured  was  not,  at  the  date  of  the  policy,  the  un- 
conditional and  sole  owner  of  the  property  insured  consists  of  parol 
evidence  offered  by  the  insurer  as  to  a  written  agreentent,  neither 
the  date  nor  terms  of  which  are  shown,  and  the  insurer  demurs  to 
the  evidence,  it  is  not  a  necessary  inference  that  the  agreement  was 
in  existence  when  the  policy  was  issued  and  that  the  insured  could 
specifically  enforce  it,  and  hence  these  facts  will  not  be  inferred. 

5.  EviDENCi  —  Non-Production     of     Writing  —  Presumption  —  Excuses, — 

Where  it  dcvelopes  during  the  trial  of  an  action  at  law  that  there 
is  in  the  possession  of  the  plaintiff  a  written  contract  affecting  his 
right   to  recover  in  the  action,   no  presumption   will  be  indulged 
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against  him  on  account  of  his  non-production  of  the  paper  where 
it  appears  that  he  was  not  called  upon  to  produce  it,  had  no  notice 
of  any  defense  which  would  render  the  contract  material,  and, 
where  it  does  not  appear  that  it  was  within  his  power  to  produce 
it  during  the  trial.  This  is  especially  true  on  a  demurrer  to  the 
evidence  by  the  defendant. 

Error  to  a  judgment  of  the  Circuit  Court  of  Norfolk  county 
in  an  action  of  assumpsit.  Judgment  for  the  plaintiff.  De- 
fendant assigns  error. 

Affirmed, 

N.  T.  Green,  for  the  plaintiff  in  error. 

H,  G.  Avery  and  Gordon  Paxion,  for  the  defendant  in  error. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  upon  a  fire  insurance  policy. 
The  policy  contains  the  following  clauses: 

"The  entire  policy,  unless  otherwise  provided  by  agreement 
endorsed  hereon  or  added  hereto,  shall  be  void  if  the  interest 
of  the  insured  be  other  than  unconditional  and  sole  ownership.'' 

"This  entire  policy,  unless  otherwise  provided  by  agreement 
endorsed  hereou  or  added  hereto,  shall  be  void  if  any  change 
other  than  by  death  of  an  insured  takes  place  in  the  interest, 
title  or  possession  of  the  subject  of  the  insurance  (except  change 
of  occupants  without  increase  of  hazard),  whether  by  legal  pro- 
cess or  judgment,  or  by  voluntary  act  of  the  insured  or  other- 
vnse." 

Under  the  decisions  of  this  court  in  Westchester  Ins,  Co.  v. 
Ocean  View  &c,  Co,,  106  Va.  663,  56  S.  E.  584,  1  Va.  App.  61, 
and  Ya,  Fire  &c,  Co,  v.  Cace  &c,  Co.,  ante  p.  588,  59  S.  E.  369, 
1  Va.  App.  546,  decided  at  the  November  term,  1907,  it  was  con- 
ceded that  the  insurer  was  not  liable  if  either  of  these  clauses 
had  been  violated  by  the  insured.     Neither  of  these  grounds  of 
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defense  were  specially  pleaded,  but  were  made,  as  was  permissi- 
ble, under  the  general  issue. 

During  the  progress  of  the  trial,  it  was  incidentally  men- 
tioned by  one  of  the  witnesses  of  the  insured  that  a  man  named' 
Williams  had  some  kind  of  an  agreement  with  the  insured  for 
the  purchase  of  the  property  covered  by  the  policy.  Thereupon, 
the  counsel  of  the  insurer,  after  stating  that  he  had  never  heard 
of  such  an  agreement  before,  proceeded  to  examine,  as  his  own, 
two  witnesses  introduced  by  the  insured  as  to  the  existence,  date 
and  character  of  the  agreement.  While  their  evidence  shows 
that  there  was  some  kind  of  an  agreement  or  contract  in  writing 
between  the  insured  and  Williams,  it  does  not  appear  when  it 
was  entered  into,  or  what  were  its  terms.  The  writing,  which 
the  evidence  tended  to  show  was  at  the  home  oflSce  of  the  insured 
in  Baltimore,  Maryland,  was  not  called  for  by  the  insurer.  Wil- 
liams was  in  possession  of  the  property  when  the  fire  occurred, 
but  it  is  conceded  that  it  does  not  appear  when  he  took  posses- 
sion, or  when  the  contract  was  made.  The  evidence  shows  that 
the  three  houses  insured  were  w^orth  about  three  hundred  and 
fifty  dollars  each,  or  $1,050,  and  they  were  insured  for  $600. 
One  of  the  witnesses  stated  that  Williams  was  purchasing  the 
property  on  the  contract  plan  (what  that  is  he  does  not  explain), 
and  was  paying  five  dollars  per  month  as  installments  or  dues — 
he  was  not  certain  which,  but  thought  they  were  dues;  but  he 
had  never  seen  and  did  not  know  the  terms  of  the  agreement. 
The  other  witness,  who  had  seen  it,  said  that  it  was  "what  we 
term  an  agreement  of  sale,  and  T  think  the  agreement  stipulates 
that  after  he  makes  a  certain  number  of  payments,  they  would 
give  him  a  deed.  lie  was  to  make  monthly  payments  at  a  stipu- 
lated price  for  the  property."  But  the  witness  neither  states 
what  the  stipulated  price  was,  the  amount  of  the  monthly  pay- 
ments, nor  how  many  were  to  be  made  before  the  insured  would 
be  entitled  to  a  deed.  The  evidence  does  not  show  that  the 
agreement  was  one  which  bound  Williams  to  take  the  property 
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and  pay  for  it,  and  which  the  insured  had  the  right  to  have 
specifically  enforced,  or  whether  it  was  an  option,  or  conditional 
sale,  which  only  bound  Williams  in  the  event  he  elected  to  be 
•bound. 

If  the  agreement  between  the  insured  and  Williams  was  an 
option,  or  conditional  sale,  which  did  not  bind  Williams  to 
keep  and  pay  for  the  property,  then  the  insured  was  the  ^'un- 
conditional  and  sole  owner"  of  the  property  within  the  meaning 
of  that  term. 

What  is  meant  by  that  language  was  considered  and  passed 
upon  in  the  case  of  Manhatto/n  Fire  &c,  Co.  v.  Weill  &c.,  28 
Gratt.  389.  At  page  398  it  is  said :  "This  condition  does  not 
refer  to  the  legal  title,  but  to  the  interest  of  the  assured  in  the 
property ;  that  he  warranted  to  be  no  ^other  than  the  entire  un- 
conditional and  sole  ownership  of  the  property.'  This  was  no 
warranty  against  liens  and  incumbrances.  His  interest  was  the 
sole  ownership.  The  fact  that  he  had  mortgaged  the  premises 
did  not  make  the  mortgagee  a  joint  owner  with  him.  The  fact 
that  he  may  have  incumbered  it  with  a  deed  of  trust  does  not 
make  the  cestui  que  trust  a  joint  owner.  The  fact  that  therQ 
may  have  been  liens  for  taxes,  or  liens  by  judgment,  did  not 
affect  his  ownership.  He  is  still  sole  owner,  though  he  may 
have  encumbered  it,  or  liens  may  exist  against  it,  and  the  ex- 
istence of  such  is  no  breach  of  a  condition  declaring  sole  owner- 
ship. This  is  the  doctrine  of  the  courts  settled  by  repeated  de- 
cisions." See  also  Woody  v.  Old  Dominion  &c,,  31  Gratt,  362 
31  Am.  Eep.  732;  Morotoch  Ins.  Co,  v.  Rodefer  Bros.,  92 
Va.  747,  24  S.  E.  393,  53  Am.  St.  Rep.  846. 

And  for  like  reasons,  the  insured  will  be  construed  to  be  the 
unconditional  and  sole  owner,  although  he  may  have  given  an 
option,  or  made  a  conditional  sale,  which  he  cannot  specifically 
enforce,  and  where  the  risk  of  loss  by  fire  continues  to  be  his. 

In  the  Phoenix  Ins.  Co.  v.  Kerr,  (U.  S.  Cir,  Ct.  of  App.  8th 
Cir.)  129  Fed.  723,  66  L.  R.  A.  569,  the  evidence  was  that  the 
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iiisured  bought,  paid  $6,000,  and  took  title  to  an  elevator. 
Thereupon,  he  made  a  written  agreement  with  other  persons  to 
the  effect  that  they  should  have  the  possession  and  use  of  the 
property  for  a  monthly  rental  of  $100,  and  for  the  payment  of 
the  premium  on  the  insurance;  that  they  should  be  at  liberty 
to  pay  more  than  $100  per  month,  if  they  saw  fit ;  that  if  they 
failed  to  pay  as  much  as  that  for  two  months,  the  contract 
should  cease,  and  the  insured  should  retain  the  moneys  he  had 
received ;  but  that  if  they  should  continue  to  make  the  payments 
until  they  should  aggregate  $6,000  and  interest  at  ten  per  cent, 
the  insured  would  convey  the  elevator  to  them.  When  the  loss 
occurred  they  were  not  in  default.  They  had  paid  about  $1,200 
under  that  contract,  and  were  in  possession  of  the  property. 
Upon  that  state  of  facts  the  court  held  that  the  insured  was  the 
sole  and  unconditional  owner  of  the  property,  because  the  par- 
ties holding  the  option  were  not  bound  to  take  or  pay  for  the 
property  and  could  not  be  compelled  to  do  so,  and  the  loss  by  fire 
would  fall  upon  the  insured.  See  also  Cooley's  Briefs  on  the 
Law  of  Insurance,  Vol.  2,  p.  1369,  and  cases  cited. 

The  burden  was  upon  the  insurer  to  show  that  when  the 
policy  was  issued  the  insured  was  not  the  unconditional  and 
sole  owner  of  the  property.  The  insurer  demurred  to  the  evi- 
dence. By  so  doing,  although  there  was  no  evidence  as  to  the 
agreement  in  question,  except  that  introduced  by  itself,  it 
waived  all  inferences  which  did  not  necessarily  result  therefrom. 
4  Min.  Insts.  831,  and  cases  cited.  Tutt  v.  Slaughter,  5  Gratt. 
364,  Michie's  Ed.  p.  449,  where  the  cases  are  cited. 

It  cannot  be  said,  upon  the  evidence  as  to  the  agreement  in 
which  neither  the  date  nor  the  terms  of  it  are  shown,  that  the 
necessary  inference  is  that  it  was  in  existence  when  the  policy 
was  issued,  and  that  it  was  such  a  contract  for  the  sale  of  the 
property  as  could  be  specifically  enforced  by  the  accused  against 
Williams. 

Under  the  facts  of  this  case,  the  non-production  of  the 
Vol.  cvn — 89. 
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written  agreement  by  the  insured  afforded  no  presumption — 
certainly  not  on  a  demurrer  to  evidence — against  the  insured. 
The  insured  was  not  called  upon  to  produce  it;  had  no  notice 
that  any  defense  would  be  made  which  would  make  the  writing 
material ;  and,  being  in  another  state,  it  does  not  appear  that  it 
was  within  its  power  to  produce  it  during  the  trial. 

Neither  does  the  evidence  show  that  any  change  took  place  in 
the  interest,  title  or  possession  of  the  subject  of  insurance,  after 
the  policy  was  issued.  The  only  change  relied  on  is  that  which 
resulted  from  the  agreement  of  the  insured  with  Williams.  It 
is  conceded  that  it  was  not  shown  (and  if  it  were  not,  it  does 
not  appear)  when  Williams  took  possession  of  the  property,  or 
when  the  agreement  with  him  was  made. 

The  other  grounds  of  error  assigned  in  the  petition  need  not 
be  specially  considered,  as  they  do  not  seem  to  be  much  relied 
on,  and,  if  they  were,  are  without  merit. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment  com- 
plained of,  and  that  it  must  be  affirmed. 

Afjfirfned, 
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Ricbiiioittf. 

fc!CHERMERHOE2f's  ExECUTRIX  V.   COMMONWEALTH  &  ANOTHER. 

January  16,  1908. 

1.  Appeal  and  Ebbob — Amount  in  Controversy — Taxes. — A  tax  is  nothinjr 
more  than  a  debt  due  by  the  citizen  to  the  taxing  power,  and  unless 
the  right  to  impose  the  tax  or  the  construction  of  the  statute  under 
which  it  is  imposed  is  called  in  question,  or  necessarily  passed  upon 
in  the  trial  court,  no  appeal  lies  to  this  court  from  the  judgment 
of  the  trial  court  imposing  a  tax,  if  the  aggregate  amount  of  the 
tax  imposed  is  less  than  three  hundred  dollars. 

Error  to  a  judgment  of  the  Circuit  Court  of  Elizabeth  City 
county,  on  an  application  to  correct  an  erroneous  assessment  of 
taxes.    Application  refused. 

Dismissed. 

The  opinion  states  the  case. 

Jones  &  Woodward,  for  the  plaintiff  in  error. 

Attorney-General  IVtA?.  A.  Anderson  and  B.  A.  Lewis,  for  the 
defendants  in  error. 

Cabdwell^  J.,  delivered  the  opinion  of  the  court. 

The  writ  of  error  in  this  case  was  allowed  to  a  judgment  of 
the  circuit  court  of  Elizabeth  City  county,  dismissing  an  appli- 
cation of  the  plaintiff  in  error  to  correct  an  alleg?d  erroneous 
assessment  of  taxes  on  personal  property. 
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Plaintiff  in  error's  testator  was  a  resident  of  Elizabeth  City 
county,  and  died  possessed  of  property,  real  and  personal,  ag- 
gregating in  value  the  sum  of  $38,500.  Of  that  amount  the 
sums  of  $1,000,  $12,000  and  $3,000  were  the  value  of  realty, 
the  residue  being  personal  property,  consisting  of  household 
furniture  valued  at  $1,000,  Kecoughtan  Dry  Qoods  Co., 
$10,000,  an  undivided  one-fourth  interest  in  the  Powhatan 
Oyster  Co.,  $10,000,  and  a  chose  in  action,  $1,500. 

The  examiner  of  records  for  the  judicial  circuit  including 
Elizabeth  City  county,  finding  recorded  in  the  county  clerk's 
office  the  appraisement  of  the  estate  of  plaintiff  in  error's  testa- 
tor, communicated  with  plaintiff  in  error  several  times  through 
the  mail,  but  received  no  answer  from  her  as  to  the  cash  value  of 
the  personal  property  and  income  subject  to  taxation,  held  by 
her  on  February  1,  1906,  in  her  capacity  as  executrix.  He  did 
receive,  however,  from  her  counsel  information  as  to  what  per- 
sonalty the  executrix  held  which  was  liable  to  taxation,  as 
follows : 

"Your  postal  about  Capt.  Geo.  Schermerhorn's  estate  is  rec'd. 
Mrs.  S.,  the  executrix,  is  out  of  town  and  has  been  for  soma 
time.  I  have  taken  up  the  matter,  however,  and  report  that  on 
the  1st  of  February,  1906,  the  estate  of  Geo.  Schermerhorn  was 
worth  $14,500.  The  whole  appraisement,  including  real  estate, 
was  $38,500.  The  personal  estate  was  appraised  at  $22,500. 
But  the  Kecoughtan  Dry  Goods  Co.  had  been  closed  out  at  a 
heavy  loss,  and,  in  fact,  on  the  1st  of  February,  1906,  there  was 
not  on  hand  more  than  $2,000.  So  that  $14,500  was  the  full 
value  of  the  personal  estate  1st  February,  1906." 

Upon  the  receipt  of  this  communication,  the  examiner  •  of 
records  reported  to  the  commissioner  of  the  revenue  for  the 
county  of  Elizabeth  City  that  the  estate  of  plaintiff  in  error's 
testator  was  assessable  for  state  and  county  taxes  on  $14,500, 
the  value  of  the  personal  property  as  of  February  1,  1906,  and 
accordingly  the  commissioner  of  the  revenue  assessed  this  per- 


Digitized  by 


Google 


SCHEKMERHORN  V.  COMMONWEALTH^  107  Va.^  707.       709 
Opinion. 

sonal  property  for  state  and  county  purposes  on  his  books  for 
the  ensuing  tax  year ;  whereupon  this  proceeding  was  instituted 
for  the  purpose  of  correcting  the  assessment,  upon  the  ground 
that  the  estate  was  not  liable  for  such  taxes  on  the  property, 
known  as  the  Kecoughtan  Dry  Goods  Co.,  or  the  interest  of 
testator  in  the  Powhatan  Oyster  Co.,  because  the  interest  in 
the  dry  goods  business  was  not  assessable  with  state  taxes  under 
the  revenue  laws  of  the  state,  nor  the  interest  in  the  Powhatan 
Oyster  Co.  liable  for  the  tax  assessed,  but  taxable  only  under 
what  is  known  as  the  oyster  laws.  In  other  words,  the  contention 
is  that  the  taxes  complained  of  were  erroneously  assessed,  or 
that  it  was  in  effect  double  taxation.  But,  confessedly,  the 
amount  of  the  taxes  assessed  and  sought  to  be  corrected  did  not 
aggregate  the  sum  of  $300,  which  is  the  jurisdictional  limit  of 
this  court. 

Plaintiff  in  error  simply  claims  that  the  assessment  of  the 
interest  of  the  testator  in  the  Kecoughtan  Dry  Goods  Co.  and  in 
the  Powhatan  Oyster  Go,  for  state  or  county  taxation  is  er- 
roneous or  excessive.  This  appears  from  the  notice  itself  by 
which  this  proceeding  was  instituted,  in  which  the  only  ground 
relied  upon  by  plaintiff  in  error  for  a  correction  of  the  assess- 
ment, or  for  relief  from  the  payment  of  the  taxes  is  that  the 
estate  of  her  testator  is  assessed  for  taxation  with  $14,500  of 
personal  property,  whereas  it  should  only  be  assessed  with 
$2,500. 

Unless  the  right  to  impose  the  tax,  or  the  construction  of  the 
statute  under  which  it  is  imposed,  was  called  in  question,  or 
necessarily  passed  upon  by  the  court  below,  it  would  seem  clear 
that  this  court  is  without  jurisdiction,  as  the  aggregate  amount 
of  the  taxes  and  levies  involved  is  less  than  $300.  Hulvey  v. 
BoheHs,  106  Va.  185,  55  S.  E.  585. 

The  provision  of  the  constitution  limiting  the  jurisdiction  of 
this  court  in  civil  cases  is  as  follows: 

"The  court  shall  not  have  jurisdiction  in  civil  cases  where 
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the  matter  in  controversy,  exclusive  of  costs  and  interest,  ac- 
crued since  the  judgment  of  the  court  below,  is  less  in  value  or 
amount  than  $300,  except  in  controversies  concerning  *  *  *  the 
right  of  the  state,  county  or  municipal  corporation  to  levy  tolln 
or  taxes,  involving  the  construction  of  any  statute,  ordinance  or 
county  proceedings  imposing  taxes.'' 

It  has  been  repeatedly  held  by  this  court  that  a  tax  is  nothing 
more  than  a  debt  due  by  the  citizen  to  the  taxing  power,  for 
which  an  action  of  debt  will  lie  to  recover  it. 

The  constitutional  provision  conferring  jurisdiction  upon  thi& 
court  is  in  no  essential  particular  different  from  the  one  in  force 
when  the  case  of  Neal  v.  Com'th,  21  Gratt.  511,  was  decided, 
where  it  was  held  that  the  right  to  levy  tolls  or  taxes  is  a  pre- 
requisite to  the  jurisdiction  of  this  court.  In  that  case  Xeal 
was  assessed  with  a  double  tax  for  failure  to  take  out  a  license 
as  a  commission  merchant,  and  he  applied  to  the  corporation 
court  of  Danville  to  be  relieved  from  the  tax,  on  the  ground 
that  he  was  not  bound  to  take  out  such  license.  The  amount 
of  the  tax  was  less  than  the  jurisdictional  limit  of  this  court 
($500),  and  the  lower  court  refused  to  relieve  Xeal  from  the- 
tax.  On  appeal,  this  court  held  that  the  appeal  did  not  lie  and 
dismissed  it,  because  the  amount  in  controversy  was  less  than 
$500.  In  the  opinion  by  Moncure,  P.,  after  deciding  that 
it  was  a  civil  and  not  a  criminal  case,  he  quoted  from  the  con- 
stitution and  held  that  the  case  did  not  come  within  any  of  the 
exceptions  named  in  the  provision,  declaring  in  effect  that  it 
was  too  plain  for  argument  that  the  constitutional  provision 
"concerning  the  right  of  a  corporation  or  of  a  county  to  levy 
tolls  or  taxes"  does  not  confer  jurisdiction  in  such  cases,  and  dis- 
missed the  appeal. 

AVe  are  unable  to  see  that  that  case  is  different  in  its  material 
facts,  as  is  contended  by  plaintiff  in  error,  from  the  case  at  bar. 
K'or  are  we  able  to  appreciate  the  force  of  the  contention  of 
counsel  that  this  case  is  controlled  by  that  of  Prince  Oeorge 
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County  V.  ^1.  M.  cfi  0.  E.  Co.,  87  Va.  283,  12  S.  E.  667,  for 
the  plain  reason  that  in  the  latter  case  the  right  of  the  county  to 
levy  the  tax  in  question  was  directly  involved  and  decided  in 
the  lower  court. 

The  question  as  to  the  uniformity  of  the  tax,  as  required  by 
section  168  of  the  constitution,  is  in  no  way  involved,  as  the 
tax  from  which  relief  is  prayed  was  levied  and  is  to  be  collected 
under  the  general  revenue  laws  of  the  state. 

In  Florance  v.  Morien,  98  Va.  26,  34  S.  E.  890,  it  was  held 
that  the  right  to  subject  land  to  a  lien  thereon  for  taxes  is  not 
a  controversy  concerning  the  title  to  the  land,  and  if  the  decree 
for  such  taxes  amounts  to  less  than  $500,  no  appeal  can  be  had 
therefrom  to  this  court,  as  the  controversy  was  over  the  amount 
of  the  tax  levied  and  not  the  right  to  subject  the  land  to  the  lien 
thereof. 

In  Miller  v.  Navicjailon  Co.,  32  AY.  Va.  46,  9  S.  E.  57,  the 
navigation  company  was  authorized  by  its  charter  to  levy  tolls 
upon  persons  using  a  river  which  had  been  improved  by  it.  An 
action  of  assumpsit  was  instituted  by  the  company  against 
Miller  for  tolls  alleged  to  be  due  from  him  for  the  use  of  the 
river,  and  judgment  was  entered  in  favor  of  the  navigation 
company  for  $66.00,  which  was  less  than  the  amount  necessar^* 
to  confer  jurisdiction  upon  the  supreme  court.  Uix)n  a  hearing 
of  the  writ  of  error  awarded  to  the  judgment,  it  was  held  that 
the  supreme  court  had  no  jurisdiction  to  review  the  judgment 
of  the  circuit  court,  although  the  record  showed  that  the  real 
defense  to  the  action  was  that  the  condition  of  the  river  was 
such  that  the  plaintiff  had  no  right  to  levy  the  tolls  for  which 
the  judgment  was  recovered. 

In  this  case,  as  has  been  remarked,  the  notice  of  motion  to 
have  corrected  the  assessment  and  levy  of  the  tax  in  question 
does  not,  nor  does  any  other  pleading  in  the  cause,  put  in  issue 
the  right  of  the  state  or  county  to  make  the  assessment  or  levy, 
nor  was  that  question  necessarily  involved  and  passed  upon  at 
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the  hearingj  when  the  judgment  complained  of  was  rendered. 
Therefore,  this  court  is  without  jurisdiction  to  review  the 
judgment,  and  the  writ  of  error  awarded  thereto  must  be  dis- 
missed as  improvidently  awarded. 

Writ  dismissed. 
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Suowalter's  Executors  v.  Showalter  and  Others. 
January  16,  1^8. 

1.  Election  by  Widow — Devise  of  Wife's  Land — Dower — CodCy  Sec,  2271. 

— Where  a  testator  disposes  of  property  belonging  to  his  wife  in 
her  own  right,  and  also  makes  provision  for  her  by  his  will,  she 
has  the  same  right  of  election  as  to  such  property  as  any  other 
person,  and  whether  or  not  she  has  elect-ed  to  take  under  or  against 
the  will  is  to  be  determined  as  in  other  cases.  The  provisions  of 
Sec.  2271  of  the  Code  have  no  application  to  such  a  case. 

2.  Election    of    Widow — Hoto    Made — Evidence    of    Election — Cctae    in 

Judgment. — The  election  of  a  widow  to  accept  the  provisions  of  her 
husband's  will  in  lieu  of  what  she  would  otherwise  be  entitled  to 
according  to  law  may  be  made  in  express  terms,  or  may  be  implied 
from  acts  and  conduct,  but  in  either  event  it  must  have  been  with 
knowledge  of  her  rights  and  with  the  intention  of  election.  To 
raise  an  inference  of  election  from  her  conduct,  where  the  rights 
of  others  have  not  been  affected,  it  must  appear  that  she  knew  of 
her  right  of  election,  and  clear  proof  must  be  furnished  of  a  choice 
on  her  part  to  accept  the  provision  made  by  the  will  and  to  reject 
what  she  would  otherwise  be  entitled  to.  Ambiguous  acts  and  con- 
duct will  not,  in  general,  be  construed  as  an  election.  In  the  case 
in  judgment  every  act  relied  upon  as  election  by  the  widow  wad 
performed  by  her  at  the  instance  of  her  sons,  who  were  the  execu- 
tors of  her  husband's  will,  and  within  less  than  a  month  after  his 
death,  and  were  of  such  an  equivocal  nature  as  not  to  amount  to 
an  election.  During  the  two  months  which  elapsed  between  her 
husband's  death  and  the  date  of  the  renunciation  of  his  will  she 
remained  in  the  mansion  house  occupied  by  him  at  the  time  of  his 
death  and  which  was  devif^d  to  her  for  life,  but  this  she  had  a 
right  to  do  as  widow  until  dower  was  assigned,  and  her  selection 
and  acceptance  of  a  cow  and  two  hogs  and  her  continued  posses- 
sion of  other  personal  property  might  well  have  been  referred  to 
Vol.  cvii— 90. 
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the  assertion  upon  her  part  of  her  statutory  rights  as  widow.  The 
deed  of  renunciation  is  ample  for  that  purpose,  and  no  one  i» 
placed  in  any  worse  position  by  the  renunciation  than  he  would 
have  been  had  the  renunciation  been  made  on  the  day  of  her  hus- 
band's death. 

3.  Equity.   Practice — SSuppression   of  Depositions  taken  after  Case  Sub- 

mitted.— The  suppression  of  the  depositions  of  the  complainants  in 
this  cause,  taken  after  the  case  had  been  argued  and  submitted, 
was  not  error  under  the  circumstances  of  this  case.  The  cause  had 
been  pending  for  some  time,  and  they  had  already  testified  more  than 
once. 

4.  Executors     and    Administrators — Payments  to  Distributees. — Under 

the  circumstances  of  this  case,  and  there  being  no  evidence  of  un- 
satisfied debts  against  the  estate  of  the  testator,  nor  of  costs  and 
charges  superior  in  right  to  the  widow's  claim  as  a  distributee,  it 
was  not  error  to  decree  to  her  out  of  the  fund  in  hand  the  immediate 
payment  of  a  large  part  of  the  sum  to  which  she  was  entitled  a» 
a  distributee  of  her  husband's  estate. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Augusta 
county.  Decree  in  favor  of  defendant,  Elizabeth  K.  Showalter. 
Complainants  appeal. 

A-fflrmed. 

The  following  is  a  copy  of  the  deed  of  renunciation  referred 
to  in  the  opinion  of  the  court: 

^^Know  all  men  by  these  presents,  that  whereas  Henry  A* 
Showalter,  of  Augusta  county,  Virginia,  departed  this  life  on 
the  1st  day  of  October,  1905,  seized  and  possessed  of  a  con- 
siderable real  and  personal  estate ;  and  whereas  the  said  Henry 
A.  Showalter  in  his  lifetime  made  his  last  will  and  testament 
with  codicils  thereto  according  to  law  which  has  been  probated 
before  the  clerk  of  the  circuit  court  of  said  county  and  re- 
corded in  the  clerk's  office  of  Augusta  county  in  Will  Book  No. 
60,  pages  7,  8,  9,  etc.,  which  will  contained  the  following  clauses^ 
to-wit : 

"  '1st.  I  devise  unto  my  wife,  Elizabeth  E.  Showalter,  should 
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she  survive  me,  the  tract  of  land  situated  at  Weyer's  Gave,  con- 
taining 19  acres,  2  roods  and  20  poles,  with  all  the  improve- 
ments thereon  for  the  term  of  her  natural  life,  or  so  long  as  she 
remains  my  widow.  After  her  death,  to  be  sold  and  conveyed 
by  my  executors  as  my  other  lands  are  hereinafter  directed  to 
be  sold;  and  the  proceeds  of  said  sale  to  be  divided  as  the  pro- 
ceeds of  my  other  property.' 

"  '2nd.  I  give  to  my  said  wife,  Elizabeth  K.  Showalter,  should 
she  survive  me,  all  of  my  household  and  kitchen  furniture,  in- 
cluding washing  machine,  tubs,  kettles,  buckets,  &c.,  garden 
tools,  one  buggy  and  harness,  a  good  and  gentle  horse,  a  cow  and 
two  hogs,  and  I  direct  my  executors  hereinafter  named,  to  pay 
to  my  said  wife,  one  hundred  dollars  ($100.00)  out  of  the  first 
moneys  coming  into  their  hands,  provided  she  has  not  that  much 
money  in  hands,  and  to  set  apart  the  sum  of  two  thousand  dol- 
lars ($2,000.00)  out  of  my  estate,  the  net  proceeds  of  which 
sum  shall  be  paid  to  her  annually  during  her  life,  for  her  sup- 
port, the  principal,  upon  her  death,  to  revert  to  my  estate  and 
be  distributed  as  a  part  thereof  under  the  subsequent  provisions 
of  this  my  last  will.' 

'^And  whereas,  I,  Elizabeth  R.  Showalter,  widow  of  Ilenry 
A.  Showalter,  deceased,  am  the  devisee  and  legatee  mentioned  in 
the  said  clauses  and  provisions  of  the  said  will  and  desire  to 
waive  and  renounce  the  same : 

"!N'ow,  therefore,  I,  Elizabeth  R.  Showalter,  widow  of  said 
Ilenry  A.  Showalter,  deceased,  and  of  Augusta  county,  do  here- 
by waive  and  renounce  the  said  clauses  and  provisions  of  the 
said  will  of  Henry  A.  Showalter,  deceased,  and  elect  to  claim 
such  share  of  my  said  husband's  estate,  real,  personal  and 
mixed  as  I  would  have  had  if  he  had  died  intestate. 

"Witness  my  hand  and  seal  this  the  8th  day  of  December,  in 
the  year  1905. 

'^ELIZABETH  R.  SHOWALTER.       (Seal.)" 
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Bumgardner  &  Bumgardner  and  Sipe  &  Harris,  for  the  ap- 
pellants. 

QiLarles  &  Pilson,  for  the  appellee. 

Keith^  p.,  delivered  the  opinion  of  the  court. 

The  executors  of  Henry  A.  Showalter  filed  their  bill  in  the 
circuit  court  of  Augusta  county,  in  which  they  show  that  their 
testator  departed  this  life  on  the  Ist  day  of  October,  1905, 
having  first  made  his  last  will  and  testament,  bearing  date  on 
the  15th  day  of  May,  1903,  with  various  codicils  thereto  at- 
tached ;  that  his  will  was  admitted  to  probate,  and  his  executors 
qualified,  on  the  7th  day  of  that  month ;  that  by  the  first  and 
second  clauses  of  said  will  certain  provisions  were  made  for 
Elizabeth  K.  Showalter,  his  widow,  and  after  full  conference 
with  her,  and  under  her  direction,  they  set  apart  and  delivered 
to  her  the  property  specifically  bequeathed,  and  placed  her  m 
possession  of  the  homestead  and  nineteen  acres  of  land  devised 
to  her  for  life ;  that  in  taking  and  receiving  the  chattels  given 
to  her  by  the  first  and  second  clauses  of  the  will,  the  widow 
claimed  that  she  was  entitled  to  choose  and  select  the  cow  and 
two  hogs,  and  the  stock  so  selected  were  set  apart  and  were 
neither  appraised  nor  sold  by  the  executors;  that  the  executors 
were  directed  by  the  will  to  pay  to  the  widow  the  sum  of  $100 
out  of  the  first  money  that  should  come  into  their  hands,  and 
that  they,  having  received  the  cash  from  the  purchaser  of  the 
property  sold  by  them,  pointed  out  to  and  read  to  the  widow  the 
first  and  second  clauses  of  the  will  and  offered  to  her  the  sum  of 
$100,  given  to  her  by  the  said  will,  and  she  being  fully  ac- 
quainted with  the  provisions  of  the  will,  and  that  the  executors 
were  offering  and  proposing  to  pay  to  her  the  said  sum  of 
money  because  it  was  given  to  her  by  said  will,  formally  re- 
ceipted to  the  executors  for  that  sum ;  and  it  is  claimed  that  by 
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that  acceptance  she  deliberately  and  conclnsively  elected  to  ac- 
cept the  provisions  of  the  will  in  her  favor. 

Jt  is  further  alleged  in  the  bill,  that  some  time  in  the  month 
of  May,  1903,  the  testator,  desiring  to  make  sale  of  a  valuable 
tract  of  land  in  Augusta  county,  and  in  connection  therewith 
to  make  final  testamentary  disposition  of  his  property,  took 
these  matters  under  consideration  with  his  wife,  who  called  in 
friends  to  advise  with  her ;  and  that,  acting  with  full  knowledge 
and  advice,  the  sale  of  the  farm  was  made,  and  the  will,  bearing 
date  on  the  15th  day  of  May,  1903,  was  agreed  upon  and  ex- 
ecuted ;  and  that  so  well  understood  was  the  contract  made  and 
entered  into  at  that  time  between  the  testator  and  his  wife, 
that  a  copy  of  the  said  will  was  made  by  one  of  the  parties  with 
whom  she  was  consulting  as  her  adviser,  and  under  her  direc- 
tions placed  in  his  hands.  The  complainants  charge  that  there- 
upon the  testator  in  conjunction  with  his  wife  made  and  ex- 
ecuted a  coveyance  of  the  land;  that,  without  such  agreement 
and  acceptance  of  the  provisions  of  the  will,  the  real  estate 
would  not  have  been  converted  into  personalty  by  the  testator, 
and  other  provisions  of  the  will  in  favor  of  other  legatees  would 
not  have  been  made,  it  being  distinctly  understood  and  agreed 
between  the  testator  and  his  wife,  that  she  would  accept  the  pro- 
visions for  her  benefit  if  her  husband  would  make  certain  devises 
and  bequests  in  favor  of  her  daughters,  Mary  C.  and  Hettie  E. 
Showalter;  that,  relying  upon  this  understanding  and  agree- 
ment, the  testator  sold  the  farm,  received  the  sum  of  $8,000  in 
cash,  subsequently  collected  a  considerable  portion  of  the  pur- 
chase money,  and  proceeded  to  advance  these  sums  to  his  several 
children,  but  not  always  in  equal  amounts,  in  accordance  with 
the  general  plan  as  shown  by  his  said  will;  none  of  which 
things  would  have  been  done  but  for  the  contract  and  agree- 
ment between  himself  and  his  wife. 

It  further  appears  from  the  bill  that  on  the  8th  day  of  De- 
cember, 1905,  the  widow  made  and  executed  a  paper  writing, 
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filed  as  an  exhibit  with  the  bill,  purporting  to  be  a  renunciation 
of  the  provisions  made  for  her  by  her  husband^s  will.  The  bill 
charges  that  this  renunciation  of  the  provisions  of  the  will  was 
procured  from  the  widow  through  the  undue  influence  of  certain 
of  her  children,  exerted  upon  her  to  such  an  extent  as  to  destroy 
her  free  agency  and  to  coerce  her  into  an  attempt  to  violate  the 
contract  made  and  entered  into  between  her  and  her  husband. 

Other  matters  contained  in  the  biU  are  not  pertinent  to  the 
issues  now  to  be  considered.  It  concludes  with  the  prayer  that 
the  court  will  decree  that  the  widow  is  estopped  or  precluded  by 
the  agreement  hereinbefore  stated  from  renouncing  the  pro- 
visions of  the  will  and  claiming  her  dower  in  the  real  estate  and 
her  distributive  share  in  the  personal  estate,  and  that  she,  by  her 
own  acts  before  recited,  be  held  to  have  elected  to  accept  the 
provisions  of  the  will  made  in  her  favor ;  and  that  the  court  will 
adjudge  and  declare  specifically  how  the  estate  of  the  testator 
shall  be  distributed,  under  all  of  the  circumstances  of  the  case. 

The  widow  filed  her  answer,  in  which  she  denies  that  the 
property  given  to  her  by  the  will  was  set  apart  to  her  by  the 
executors  after  a  full  conference  with  her — ^that  the  personal 
property  bequeathed  to  her  was  left  upon  the  premises  by  the 
executors,  where  she  resided  and  where  it  was  at  the  time  of  the 
death  of  her  husband,  and  was  not  sold  by  them ;  but  she  denies 
that  she  gave  any  direction  as  to  setting  aside  the  personal  prop- 
erty, except  that  she  indicated  to  the  executors  the  cow  and  the 
two  hogs  she  preferred  when  requested  by  them  to  make  the 
selection.  She  denies  that  she  was  put  into  possession  of  the 
nineteen-acre  tract  of  land  by  complainants;  but  says  that  she 
was  residing  on  the  land  at  the  time  of  her  husband's  death,  and 
has  simply  continued  to  reside  there  from  that  date;  that  the 
19-acre  tract  consists  of  three  small  adjoining  parcels,  one  of 
3  acres  and  19  poles,  which  was  conveyed  to  her  husband  and 
herself  by  deed  dated  October  1,  1900,  for  the  sum  of  $3,000 ; 
that  the  mansion  house  and  other  improvements  are  located  on 
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this  tract;  and  that  she  was  residing  at  the  time  of  her  hus- 
band's death  upon  this  tract,  and  has  ever  since  resided  there. 
She  denies  that  the  will  was  read  at  the  time  the  sum  of  $100 
was  paid  to  her,  but  her  account  of  this  transaction  is  that  the 
executors,  soon  after  they  qualified  as  such,  and  not  long  after 
the  death  of  her  husband,  came  to  her  home  while  she  was  in 
the  deepest  grief  and  sorrow  over  the  death  of  her  husband,  and 
proposed  to  pay  her  the  $100,  and  urged  her  to  receipt  for  this 
sum  in  a  hurry,  saying  that  the  receipt  was  simply  intended  to 
show  that  she  had  received  the  money,  and  assigning  as  a 
reason  for  their  haste  that  they  wished  to  return  to  their  homes. 
Upon  these  issues,  a  great  amount  of  testimony  was  taken, 
and  we  agree  with  the  circuit  court,  that  with  respect  to  the 
alleged  contract  under  which  it  is  claimed  the  will  was  made,  the 
preponderance  of  evidence  is  clearly  with  the  widow,  and  does 
not  sustain  the  contention  that  there  was  an  agreement  by  which 
the  widow  bound  herself  to  abide  by  the  provisions  of  the  will, 
or  justify  the  charge  that  she  has  acted  in  bad  faith. 

Xor  do  we  think  that  the  doctrine  of  election  applies  to  her 
undivided  interest  in  the  three  acres  and  nineteen  poles  tract, 
which  had  been  conveyed  to  her  husband  and  to  hei,  jointly. 

In  Pence  v.  Life,  104  Va.  518,  52  S.  E.  257,  Judge  Buch- 
anan, discussing  the  provisions  of  section  2271  of  the  code,  said : 
"The  provisions  of  the  statute  have  no  application,  as  we  under- 
stand ,them,  to  a  case  like  that  we  are  now  considering.  They 
were  intended  to  provide  how  a  widow  must  proceed  who  desires 
to  reject  the  provisions  made  for  her  by  her  husband's  will  and 
of  property  other  than  her  own,  and  to  take  such  interest  in  his 
lands  as  the  law  gives  her.  Where  a  testator  disposes  of  prop- 
erty belonging  to  his  wife,  in  her  own  right,  and  also  makes 
provision  for  her  by  his  will,  she  has  the  same  right  of  election 
as  to  such  property  as  any  other  person,  and  whether  or  not  she 
has  elected  to  take  under  or  against  the  will  is  to  be  determined 
as  in  other  cases."    Citing  a  nimiber  of  authorities. 
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There  can  be  no  doubt  that  Mrs.  Showalter's  undivided  one- 
half  interest  in  the  3  acres  and  19  poles  tract  continued  to  be 
her  property  after  the  renunciation  of  the  will. 

This  brings  us  to  the  consideration  of  the  remaining  and  prin- 
cipal ground  of  contention  in  this  case:  Did  the  widow  irre- 
Tocably  elect  by  her  acts  and  conduct  to  accept  the  provisions 
of  her  husband's  will,  so  as  to  preclude  her  from  the  exercise  of 
the  right  of  renunciation  ? 

In  Pomeroy  Eq.  Jur.  sec.  513,  it  is  said:  "To  raise  an  in- 
ference of  election  from  the  party's  conduct  merely,  it  must 
appear  that  he  knew  of  his  right  to  elect,  and  not  merely  of  the 
instrument  giving  such  right ;  and  that  he  had  full  knowledge  of 
all  the  facts  concerning  the  parties.  As  an  election  is  neces- 
sarily a  definite  choice  of  the  party  to  take  one  of  the  properties 
and  to  reject  the  other,  his  conduct,  in  order  that  an  election 
may  be  inferred,  must  be  done  with  an  intention  to  elect,  and 
mu?t  show  such  intention." 

In  1  Jarman  on  Wills  435  (m.  p.),  it  is  said:  "In  order  to 
presume  an  election  from  the  acts  of  any  person,  that  person 
must  be  showii  to  have  had  a  full  knowledge  of  all  the  requisite 
circumstances,  as  to  the  amount  of  the  different  properties,  his 
own  rights  in  respect  to  them,  etc. ;  and  a  person  having  elected 
under  a  misconception  is  entitled  to  make  a  fresh  election.'' 

2  Min.  Inst.  (4th  ed.)  at  p.  1006,  is  as  follows:  "It  is  well 
established  that  no  one  shall  be  constrained  to  make  an  election 
until  the  interests  to  which  the  election  relates  are  clearly  de- 
fined, and  their  relative  values  ascertained;  and  an  election 
made  before  that  is  done,  will,  for  the  most  part,  be  disregarded, 
at  least  if  it  be  made  under  mistaken  impressions  as  to  the  facts ; 
but  only  upon  the  terms  (supposing  the  election  to  have  been 
unambiguously  made)  of  restoring  other  persons,  whose  rights 
are  affected  by  the  party's  act  of  election,  to  the  same  situation 
substantially  as  if  that  act  had  not  taken  place."  And  at  page 
lOOS  the  same  author  says :     "Clear  proof  of  an  election  made 
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must  be  furnished,  and  ambiguous  acts  and  conduct  will  in 
general  not  be  so  construed,  unless  in  those  cases  where  the  in- 
terests of  others  have  been  affected  by  the  acts  and  require  that 
they  should  be  interpreted  to  amount  to  an  election.  *  *  * 
The  proof  of  an  election  made  may  be  either  express,  in  terms, 
or  it  may  be,  and  most  frequently  is,  implied  from  acts  and  con- 
duct, such  as  acceptance  and  acquiescence ;  but  in  either  case  it 
must  have  been  with  knowledge  of  the  party's  rights  and  with 
the  intention  of  election."  Taylor  v.  Browne,  2  Leigh  417; 
U pshaw  V.  Upshaw,  2  Hen.  &  Munf.  381,  3  Am.  Dec.  632; 
Hill  V.  Houston,  15  Gratt.  357;  Penn  v.  Ouggenheimer,  76 
Va.  850. 

The  testator  died  on  the  1st  of  October,  1905 ;  his  will  was 
admitted  to  probate  on  the  7th  day  of  October,  1905 ;  and  the 
executors  qualified  on  the  same  date.  On  the  8th  of  December,. 
1905,  the  widow  executed  a  paper,  which  is  filed  as  "Exhibit  R"' 
with  the  bill,  in  which,  after  reciting  the  death  of  her  husband^ 
the  probate  of  his  will,  and  the  provisions  made  for  her  in  it, 
she  says:  *']S'ow,  therefore,  I,  Elizabeth  R  Showalter,  widow 
of  said  Henry  A.  Showalter,  deceased,  and  of  Augusta  county, 
do  hereby  waive  and  renounce  the  said  clauses  and  provisions  of 
the  said  will  of  Henry  A.  Showalter,  deceased,  and  elect  ta 
claim  such  share  of  my  said  husband's  estate,  real,  personal  and 
mixed  as  I  would  have  had  if  he  had  died  intestate.  Witnesij 
my  hand  and  seal  this,  the  8th  day  of  December,  in  the  year 
1905.''  Her  signature  to  this  paper  was  acknowledged  before 
a  notary  public  on  the  8th  day  of  December,  1905,  and  was  on 
the  same  day  admitted  to  record  in  the  clerk's  office  of  the  cir- 
cuit court  of  Augusta  county. 

The  acts  which  are  relied  upon  as  showing  an  intelligent 
election  to  accept  the  provisions  of  the  will  and  to  estop  the 
widow  from  exercising  the  right  of  renunciation  are :  (1)  That 
she  was  put  into  possession  of  the  tract  of  land  at  Weyer's  Gave, 
which,  together  with  its  improvements,  was  given  to  her  during 
Vol.  cvn — 91. 


Digitized  by 


Google 


722         Showalter   v.    Showalter.    107    Va.     713. 


Opinion. 


her  life.  A  sufficient  answer  to  this  is,  that  she  was  living  on 
this  tract  with  her  husband  at  the  time  of  his  death,  and  con- 
tinued to  reside  there,  as  she  had  a  right  to  do  under  the  law 
until  dower  was  assigned  to  her. 

The  selection  and  acceptance  of  the  cow  and  two  hogs,  and  the 
continued  possession  of  other  personal  property  named  in  the 
will  are  equivocal  acts  which  may  with  propriety  be  referred  to 
the  assertion  upon  her  part  of  her  statutory  rights  as  widow,  and 
do  not  necessarily  imply  that  she  knew  of  her  right  of  election, 
and  that  she  made  it  with  a  full  knowledge  of  all  the  facts  nec- 
essary to  its  intelligent  exercise.  Every  act  relied  upon  by  the 
executors  to  estop  their  aged  mother  from  the  exercise  of  the 
right  of  renunciation  was  performed  by  her  at  their  instance 
and  request  within  less  than  a  month  after  the  death  of  her 
husband. 

In  Dixon  v.  McCue,  14  Gratt.  561,  Judge  Daniel,  speaking 
of  a  widow's  renunciation,  says :  ''I  do  not  think  she  has  done 
anj-thing  which  deprives  her  of  the  right  to  make  her  election 
now.  Her  retaining  possession  of  the  farm  after  her  husband's 
death,  does  not  of  itself  furnish  conclusive  evidence  of  her  hav- 
ing elected  to  accept  the  provisions  made  for  her  by  the  will. 
Iler  possession  down  to  the  period  of  the  advertisement  of  the 
farm  for  sale  by  the  executor  was,  unexplained,  conduct  of  an 
equivocal  character,  susceptible  of  reference,  either  to  her  rights 
as  widow  of  the  testator,  or  to  rights  conferred  upon  her  by  the 
will.  No  state  of  things  has  grown  out  of  her  action  in  the 
-matter,  to  disturb  which  now  would  work  wrong  or  injury  to 
others.  It  is  true,  that  in  her  bill  she  discloses  the  fact  that  in 
retaining  possession  she  had  been  acting  under  her  husband's 
will,  but  under  her  husband's  will  as  she  construed  and  under- 
stood it.  She  states  in  the  bill  that  had  she  not  conceived  herself 
entitled  under  the  will  to  retain  the  farm  to  enable  her  to  raise 
the  children,  she  would  have  renounced  the  will,  and  claimed 
that  share  of  her  husband's  estate  to  which  she  would  have  been 
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-entitled  by  law.  It  is  true,  we  have  already  expressed  our  con- 
currence with  the  judge  of  the  circuit  court  in  the  opinion  that 
the  construction  of  the  will  for  which  she  contends  is  not  the 
true  one.  But  we  have  no  reason  for  supposing  that  she  did  not 
in  fact  interpret  the  will  as  she  says  she  did ;  or  that  she  did  not 
in  good  faith  shape  her  conduct  by  such  interpretation.  I  think 
we  shall  act  in  thorough  accordance  with  the  decisions  on  the 
subject  in  holding  that  the  widow  has  not  yet  made  an  irre- 
vocable election." 

That  case  was  far  stronger  against  the  widow  than  the  one 
under  consideration.  Kot  only  are  the  acts  relied  upon  here  to 
estop  the  widow  equivocal  in  their  nature;  but  they  do  not  in 
any  degree  place  any  party  to  the  controversy  in  any  worse  posi- 
tion than  they  would  have  occupied  had  the  widow  renounced 
the  will  at  the  instant  of  her  husband's  death. 

In  the  petition  for  the  appeal*  it  is  assigned  as  error,  that 
after  the  case  had  been  argued  and  submitted,  the  depositions  of 
John  A.  Showalter  and  Jacob  A.  Showalter  were  taken,  over 
the  protests  of  the  defendants,  and  sent  to  the  judge  of  the  circuit 
court,  who  refused  to  consider  them. 

These  men  were  executors  of  the  estate.  They  had  filed  the 
bill.  They  were  perfectly  familiar  with  every  detail  connected 
with  the  case;  and  they  had  already  testified  more  than  once. 
It  is  inconceivable  that  there  was  any  fact  within  their  knowl- 
edge which  they  had  not  had  ample  opportunity  to  bring  before 
the  court.  Tinder  such  circumstances,  we  cannot  say  that  the 
circuit  court  erred  in  suppressing  their  depositions.  But,  if  this 
were  so,  it  would  be  harmless  error,  as  the  depositions  show 
nothing  which  should  have  influenced  the  decision  of  the  cause. 

We  are  of  opinion,  therefore,  that  the  widow  was  within  her 
rights  in  renouncing  the  will,  and  that  the  paper  marked  "Ex- 
hibit R"  was  a  sufficient  evidence  of  election  and  renunciation 
under  section  2271  and  2559  of  the  code,  and  entitled  her  to 
demand  dower  in  the  real  estate  of  her  husband  and  such  dis- 
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tributive  share  of  his  personal  estate  as  she  would  have  had,  had 
he  died  intestate. 

The  fourth  assignment  of  error  is  because  the  executors  were 
directed  forthwith  to  pay  to  the  widow  the  sum  of  $5,233.33. 
It  is  claimed  that  this  order  of  disbursement  is  premature,  con- 
sidering the  condition  of  the  case ;  that  assuming  the  renuncia- 
tion of  the  widow  to  be  valid,  the  condition  of  the  administra- 
tion of  the  estate  had  not  reached  the  stage  under  which  the 
court  could  direct  the  disbursement  of  so  large  a  sum  to  the 
widow  on  her  distributive  share. 

It  does  not  appear  that  at  the  date  of  the  decree  any  debts  of 
the  estate  remained  unsatisfied,  or  that  there  were  any  costs 
and  charges  superior  in  right  to  the  widoVs  claim  as  a  distri- 
butee, which  rendered  the  payment  to  her  improper. 

We  are  of  opinion  that  the  decree  of  the  circuit  court  should 
be  affirmed;  and  that  the  cause  be  remanded  to  be  further  pro- 
ceeded in  to  a  final  decree. 

Affirtned, 
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Ricbmonl 

Smith's  Administrator  v,  Norfolk  &  Western  Railway  Co. 

January  16,  1908. 

Absent,  Keith,  P. 

1.  Railroads — Grade-Crossing — Duty  of  Traveller, — It  is   the  duty  of  a 

traveller  aboiTt  to  cross  a  railroad  at  grade  to  approach  the  crossing 
carefully,  and  to  look  and  listen  for  approaching  trains  in  botli 
directions  from  which  trains  may  come.  Not  only  so,  but  his 
looking  and  listening  should  be  done  at  a  time  and  place  to  render 
them  reasonably  effective.  If  he  fails  to  do  so  and  is  injured  by  a 
passing  train  he  cannot  recover  of  the  railroad  company,  although 
its  servants  have  negligently  failed  to  give  the  crossing  signal  re- 
quired by  law,  unless  its  negligence  is  the  sole  proximate  cause  of 
his  injury.  The  vigilance  of  the  traveller  to  escape  injury  is  com- 
mensurate with  that  of  the  railroad  company  to  avoid  the 
infliction  of  injury. 

2.  Negligenoe — Contributory  Negligence, — If  the  proximate  cause  of  an 

injury  is  the  negligence  of  both  plaintiff  and  defendant  concurring 
at  the  time  of  the  injury,  there  can,  as  a  general  rule,  be  no 
recovery.     The  law  recognizes  no  gradations  of  fault  in  such  cases. 

3.  Railroads — Orade-Crossvng — Approaching  in  Vehicle — Speed. — ^A  party 

approaching  a  railroad  track  in  a  vehicle  must  not  approach  at  such 
rate  of  speed  as  that  when  he  reaches  a  point  where  he  can  see  or 
hear  a  train  it  is  too  late  to  make  adequate  use  of  such  opportunity 
for  looking  and  listening  as  the  surroundings  of  the  crossing  will 
admit. 

4.  Neougbnoe — Self-Imposed  Emergency. — ^The  principle  that  a  person  in 

an  emergency  or  great  peril  is  not  required  to  exercise  the  care  re- 
quired of  prudent  persons  imder  ordinary  circumstances  has  no 
application  except  in  cases  where  the  plaintiff  has  been  placed  in  a 
situation  of  danger  by  the  negligence  of  the  defendant,  not  united 
with  his  own  n^ligence.  No  such  allowance  is  made  in  favor  of 
one  whose  own  fault  has  brought  him  into  the  peril  which  disturbs 
his  judgment. 
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Error  to  a  judgment  of  the  Circuit  Court  of  Franklin  county 
in  an  action  of  trespass  on  the  case.  Judgment  for  the  defend- 
ant.   Plaintiff  assigns  error. 


The  opinion  states  the  case. 


Affirmed, 


Samuel  A,  Anderson,  L.  W.  Anderson  and  W,  L.  Lee,  for  the 
plaintiff  in  error. 

Dillard  &  Dillard,  Theodore  \Y.  Reath,  and  Robertson  & 
Wing  field,  for  the  defendant  in  error. 

IIarrisox^  J.,  delivered  the  opinion  of  t£e  court. 

This  action  was  brought  by  the  administrator  of  J.  J.  Smith, 
deceased,  to  recover  of  the  defendant  railway  company  damages 
for  its  alleged  negligence  in  causing  the  death  of  the  plaintiff's 
intestate.  There  was  a  demurrer  to  the  plaintiff's  evidence, 
which  the  circuit  court  sustained.  This  judgment  we  are  asked 
to  review  and  reverse. 

The  plaintiff's  intestate  was  killed  at  a  public  road  crossings 
in  the  county  of  Franklin,  at  a  point  a  little  south  of  Prilla- 
raan's  Siding.  The  crossing  is  shown  to  be  a  dangerous  one,  the 
view  of  the  railroad  to  one  approaching  the  track  from  the  north 
being  cut  off  on  the  traveller's  right  by  a  bluff  until  he  is  within 
a  short*  distance  of  the  track.  The  public  road  descends  until 
within  a  short  distance  of  the  track,  and  then  rises  until  the 
track  is  reached. 

The  intestate  was  driving  a  wagon,  drawn  by  a  pair  of  mules, 
and  had  almost  cleared  the  track,  when  he  was  struck  by  a 
regularly  scheduled  freight  train,  which  was  behind  time.  This 
train  ran  regularly  from  Roanoke  in  a  southerly  direction,  stop- 
ping at  Prillaman's  Siding  when  flagged.  The  intestate  is  shown 
to  have  been  an  experienced  and  careful  driver,  familiar  with 
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the  crossing,  and  the  running  of  trains  at  that  point.  He  had 
been  hauling  over  the  crossing  for  some  time,  the  stave  factory 
at  Prillaman's  Siding  being  his  point  of  delivery.  On  the 
morning  of  the  accident,  the  deceased  was  at  Prillaman's 
Siding  in  conversation  with  two  others  a  few  moments  before 
he  was  killed.  It  is  but  a  few  hundred  yards  on  the  arc  of  a 
circle  from  "Prillaman's"  to  the  crossing,  the  public  road  run- 
ing  this  distance  around  a  bluff  which  cuts  off  a  view  of  the 
railroad,  the  traveller,  however,  being  at  no  time  on  the  route 
more  than  130  feet  distant  from  the  railroad.  When  a  man 
driving  a  two-horse  wagon  reaches  a  point  in  the  public  road, 
from  which,  looking  up  the  track  to  his  right,  he  can  see  the 
same  for  a  distance  of  seventy  yards,  the  heads  of  his  team 
would  be  about  three  feet  from  the  edge  of  the  cross-ties ;  going 
a  little  further  so  that  the  driver  could  see  as  much  as  180  yards 
up  the  track,  the  heads  of  the  team  would  be  "right  on  the 
rail."  The  distance  traveled  by  the  mules  from  the  point  where 
they  first  emerged  from  the  embankment  to  the  point  at  which 
they  were  when  the  wagon  was  struck  by  the  train,  was  fifty- 
two  feet. 

The  only  eye-witnesses  of  the  accident  were  the  engineer  and 
the  fireman.  Their  uncontradicted  evidence  is  that  the  de- 
ceased approached  the  crossing  standing  up,  whip  in  one  hand 
and  lines  in  the  other,  with  the  team  in  a  run  or  gallop.  The 
evidence  shows  that  these  employees  of  the  railroad  saw  the  de- 
ceased as  soon  as  it  was  possible  for  them  to  do  so,  that  the 
emergency  brakes  were  immediately  applied,  and  everything 
possible  done  to  avert  the  accident,  but  without  avail ;  and  that 
for  some  distance  before  reaching  the  crossing  it  was  down- 
grade and  the  train  ninning  twenty-five  to  thirty-five  mile^ 
per  hour.  A  number  of  witnesses  testify  to  hearing  the  whistle 
blow  for  Prillaman's  Siding,  and  the  noise  of  the  approaching 
train.  The  demurrer  to  the  evidence,  however,  admits  that  the 
crossing  whistle  was  not  blown,  and  the  act  approved  Januarv 
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18,  1004  (Va.  Code,  1904,  sea  1294d)  was  not  complied  with. 
This  act  had  been  in  force  but  twenty-five  days  when  the  acci- 
dent happened,  on  the  morning  of  February  13,  1904;  and 
provides  that,  where  the  railroad  crosses  upon  the  same  level 
any  highway  or  crossing,  the  bell  shall  be  rung  or  whistle 
sounded  continuously  or  alternately  for  a  distance  of  not  less 
than  300  yards  until  the  engine  has  reached  such  highway 
crossing. 

The  negligence  of  the  defendant  company  in  approaching  the 
crossing  must  be  accepted  as  an  established  fact ;  but  this  negli- 
gence does  not  relieve  the  traveler  on  the  public  highway  from 
vigilance  on  his  part.  The  duty  of  such  a  traveler  is  to  exercise 
a  diligent  and  watchful  care  for  his  own  safety.  This  duty  on 
his  part  is  as  imperative  as  that  of  the  railroad  company  to 
look  out  for  him,  and  to  use  reasonable  care  and  precaution  to 
avoid  injury  to  his  person  or  his  property  at  a  point  of  possible 
collision.  The  vigilance  of  the  traveler  to  escape  injury  is  com- 
mensurate with  that  of  the  railroad  company  to  avoid  the  in-» 
fliction  of  injury.  When  the  use  of  his  faculties  would  apprise 
the  traveler  of  impending  or  approaching  danger,  he  must  exer- 
cise those  faculties  or  suffer  the  consequences.  The  greater  the 
danger  at  a  particular  crossing,  the  greater  the  vigilance  re- 
quired of  both.  Before  crossing  a  railroad,  the  traveler  on  the 
public  highway  must  use  his  sense  of  sight  and  hearing.  He 
must  approach  the  crossing  carefully,  and  must  look  in  every 
direction  that  the  rails  run  to  make  sure  that  the  crossing  is 
safe ;  and  his  failure  to  do  so  will,  as  a  general  rule,  be  deemed 
negligence.  Moreover,  since  the  track  is  a  proclamation  of  dan- 
ger to  the  traveler,  he  must  not  only  use  his  eyes  and  ears,  look- 
ing and  listening  in  both  directions,  but  he  must  make  the  acts 
of  looking  and  listening  reasonably  effective.  If  a  traveler  is 
warned,  or  by  the  exercise  of  care  commensurate  with  the  known 
danger  would  be  warned  of  the  near  approach  of  a  railroad 
train,  then  it  is  his  duty  to  keep  off  the  track  xmtil  it  has  passed ; 


Digitized  by 


Google 


Smith  v.  Norfolk  &  W.  R.  Co.,  107  Va.  725.       729 
Opinion. 

and  to  go  on  the  track  under  such  circumstances  is  negligence, 
and  defeats  recovery  for  injuries  inflicted  in  the  resulting  col- 
lision. Since  the  negligence  of  the  defendant  company  does 
not  excuse  the  non-performance  of  the  traveler's  reciprocal 
duties,  it  follows  that  this  negligence  does  not  entitle  the  plain- 
tiff to  recover  unless  it  was  the  sole  proximate  cause  of  his 
injury. 

A  traveler  at  a  crossing  has  the  right  to  presume  that  the 
company  will  obey  the  statute  and  sound  the  signal  required  by 
law,  and  to  rely  on  this  presumption;  but  such  reliance  does 
not  relieve  him  from  care  on  his  part. 

These  principles,  touching  the  law  governing  the  relative 
rights  of  the  public  and  railroad  companies  at  highway  cross- 
ings, are  settled  by  numerous  decisions  of  this  court.  Johnson 
V.  C.  (&  0.  Ry.  Co.,  91  Va.  171,  21  S.  E.  238;  B.  &  0.  E.  Co. 
V.  Few's  Ex  or,  94  Va.  82,  26  S.  E.  406;  W,  S.  By.  Co.  v. 
Lacey,  94  Va.  460,  26  S.  E.  834;  Southern  By.  Co.  v.  Bryant, 
95  Va.  212,  28  S.  E.  183;  A.  &  D.  By.  Co.  v.  Beiger,  95  Va. 
418,  28  S.  E.  590;  Brammer  v.  N.  &  W.  By.  Co.,  104  Va.  50, 
51  S.  E.  211;  Siohes  v.  So.  By.  Co.,  104  Va.  817,  52  S.  E. 
855 ;  So.  By.  Co.  v.  Jones,  106  Va.  412,  56  S.  E.  155., 

In  the  light  of  the  principles  settled  by  these  decisions,  we 
are  of  opinion  that  the  plaintiff's  intestate  was  negligent  in  his 
approach  to  the  crossing  in  question — so  negligent  and  lacking 
in  care  for  his  safety  as  to  preclude  his  right  to  recover,  not- 
withstanding the  negligence  of  the  defendant  company  in  fail- 
ing to  sound  the  warnings  required  by  law.  The  law  recognizes 
no  gradations  of  fault  in  such  cases,  and  where  both  parties 
have  been  guilty  of  negligence,  as  a  general  rule,  there  can  be 
no  recovery.  There  is  really  no  distinction  between  negligence 
in  the  plaintiff  and  negligence  in  the  defendant,  except  that  the 
negligence  of  the  former  is  called  contributory  negligence. 
Bichmond  Traction  Co.  v.  Martins  Admr.,  102  Va.  209,  45 
S.  E.  886. 

Vol.  cvii— 92. 
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According  to  the  testimony  of  the  engineer  and  the  fireman^' 
who  were  the  only  witnesses  of  the  accident,  the  deceased  came 
upon  the  crossing  standing  up,  whip  in  hand,  with  his  team  in 
a  run  or  gallop.  The  inevitable  conclusion  from  the  statement 
of  these  witnesses  is  that  the  deceased  must  have  come  around 
the  bluff  in  a  trot  or  run,  in  an  effort  to  get  across  the  track  in 
advance  of  the  approaching  train;  for,  if  he  had  been  ap- 
proaching cautiously  and  in  a  walk,  and  as  soon  as  he  came  in 
sight  of  the  train,  formed  for  the  first  time  the  purpose  to  cross 
the  track,  he  did  not  have  sufficient  distance  from  the  point  of 
initial  vision  to  the  track  of  the  railroad  within  which  to  get 
his  mules  into  a  run.  WTien  the  deceased  reached  that  point  in 
the  public  road  where  he  could  see  70  yards  up  the  railroad^ 
the  heads  of  his  team  were  in  three  feet  of  the  track.  The 
physical  facts  in  the  case,  coupled  with  the  uncontradicted  evi- 
dence of  the  engineer  and  fireman,  show  that  the  deceased  could 
not  have  approached  the  crossing  cautiously  with  his  mules  in 
a  walk  and  under  control,  for  it  is  manifest  that  if  he  had- 
approached  the  crossing  in  this  manner  he  would  have  been 
unable  to  get  his  mules  on  the  rails  in  a  run  after  his  first 
posFible  view  of  the  train.  The  distance  in  which  he  had  to  act 
did  not  admit  of  this. 

The  conclusion  is  irresistible,  that,  when  far  enough  from  the 
crossing  for  safety,  the  deceased  was  moving  in  a  trot  or  speedy 
gait,  which  was  lashed  into  a  run  as  the  mules  reached  the  rails, 
with  the  hope  of  crossing  the  track  ahead  of  the  approaching 
train.  This  manner  of  approaching  a  dangerous  crossing  was 
thoughtless  negligence,  and  was  the  proximate  cause  which  cost 
the  deceased  his  life.  As  already  seen,  the  engineer  and  fire- 
man saw  the  plaintiff's  intestate  approaching  and  on  the  track 
as  soon  as  it  was  possible  to  do  so,  and  did  all  that  was  possible 
to  avert  the  accident,  but  it  was  too  late  for  them  to  avoid  the 
collision. 

A  party  approaching  a  railroad  track  must  not  approach  at 
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such  a  rate  of  speed  as  that  when  he  reaches  a  point  where  he 
can  see  or  hear  a  train  it  is  too  late  to  stop  the  team  and  protect 
himself  from  injury.    Laceys  Case,  supra. 

It  is  insisted  that  the  deceased  was  lulled  into  security  by  the 
failure  of  the  defendant  company  to  give  the  required  warnings 
as  it  approached  the  crossing ;  and  in  support  of  this  contention 
two  cases  are  relied  on — Kimball  &  Fink  v.  Friend,  95  Va. 
125,  27  S.  E.  901  and  Railway  Co.  v.  Aldridge,  101  Va.  142, 
43  S.  E.  333.  In  both  of  these  cases  there  was  a  local  agency^ 
of  the  railroad  company  for  warning  travelers  on  the  public 
highway  of  an  approaching  train,  which  was  out  of  order  and 
out  of  place.  In  Friend's  Case  it  was  a  gong,  and  in  Aldridge's 
Case  it  was  a  watchman.  These  agencies  of  notification,  imme- 
diately on  the  ground,  upon  which  the  traveler  had  the  right 
to  rely,  were  silent,  thus  lulling  him  into  a  dangerous  position 
from  which  he  could  not  extricate  himself.  But  we  are  aware 
of  no  Virginia  case  which  holds,  that  a  traveler  on  the  highway 
may  approach  a  railroad  crossing  at  such  speed,  if  he  is  driving 
a  team,  as  will  not  allow  him  to  make  adequate  use  of  sucB 
opportunities  for  looking  and  listening  as  the  surroundings  of 
the  crossing  will  admit. 

The  principle  is  invoked,  on  behalf  of  plaintiff  in  error,  that 
a  person  in  an  emergency  or  great  peril  is  not  required  to  exer- 
cise the  prudence  required  of  prudent  persons  under  ordinary 
circumstances.  This  principle  does  not  apply  except  in  cases 
where  the  plaintiff  has  been  placed  in  the  situation  of  danger 
by  the  negligence  of  the  defendant,  not  united  with  his  own 
negligence.  Southwest  Irn/p.  Co,  v*  Smith's  Admr.,  85  Va.  306, 
7  S.  E.  365,  17  Am.  St.  Rep.  59.  "No  such  allowance  is  made 
in  favor  of  one  whose  own  fault  has  brought  him  into  the  peril 
which  disturbs  his  judgment."  Shear.  &  Eed.  on  Neg.,  Vol. 
p.  133,  sec.  89. 

It  is  a  necessary  conclusion  from  the  evidence  proper  to  be 
considered  on  the  demurrer  to  the  evidence,  that  the  plaintiff's 
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intestate  was  guilty  of  contributory  negligence,  and  that  the 
defendant  could  not  have  saved  him  from  the  result.  The 
demurrer  was  therefore  properly  sustained,  and  the  judgment 
of  the  circuit  court  must  be  afllrmed. 

Afflrmed. 
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RiCbttOHl 

Southern  Kailway  Co.  v.  Hansbrough's  Administratrix. 

January  16,  1908. 

Absent,  Keith,  P. 

1.  Nbw  Tbial— Costs  of  Former  Trial — Code,  Sec.  3642. — ^The  provision  of 

section  3642  of  the  Code  requiring  a  party  to  whom  a  new  trial  is 
granted  to  pay  the  costs  of  the  first  trial  before  the  second  is  had 
applies  only  to  costs  in  the  trial  court,  and  not  to  costs  in  the 
Ck)urt  of  Appeals  incurred  upon  a  writ  of  error.  But,  in  any  event, 
this  burden  is  only  imposed  upon  the  party  to  whom  the  new  trial 
is  granted,  and  not  upon  one  who  is  forced  to  submit  to  a  new 
trial  because  a  verdict  in  his  favor  has  been  set  aside  at  the  in- 
stance of  his  adversary. 

2.  Evidence — Admissibility — Waiver  of  Ohjeotion. — An  objection  to  evi- 

dence which  has  been  improperly  admitted  will  be  deemed  to  have 
been  waived  if  the  objector  subsequently  introduces  the  same  evi- 
dence himself. 

3.  Negligence — Contributing  to  Injury — Instructions. — ^It  is  not  necessary 

that  a  plaintiff's  negligence  should  have  caused  the  injury  com- 
plained of  in  order  to  defeat  his  recovery.  It  will  also  be  defeated 
if  his  negligence  proximately  contributed  to  his  injury;  and 
where  contributory  negligence  is  relied  upon  as  a  defense,  an  in- 
struction which  excludes  this  doctrine  from  the  consideration  of 
the  jury  is  erroneous. 

4.  Railboads — Grade   Crossing — Obstructed   View — Negligence — Thought' 

lessness. — ^It  is  the  duty  of  one  about  to  cross  a  railroad  at  grade 
at  a  point  where  no  local  agency  of  the  company  has  lulled  him 
into  security,  to  look  and  listen  in  every  direction  from  which  trains 
may  come,  and  to  do  so  at  a  point  where  looking  and  listening  will 
be  eflTective.  Thoughtlessness  under  such  circumstances  is  negli- 
gence.   If  the  view  of  the  crossing  is  obstructed  a  higher  degree  of 
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care  is  demanded  both  of  the  traveller  and  of  the  railroad  company 
than  at  other  points.    The  vigilance  must  be  in  proportion  to  the 
known  danger. 
6.  RAILBOADS-Cfrode  Croasing-^gligence  of  TraveUer-Pretimptions.-- 
In  an  action  for  deafl,  infli^by  a  railroad  company  at  a  grade 
crossing,  if  the  evidence  tends  t>B*flCnf8»8e'«e  *"^  ^  P*'*    , 
plaintiff's  intestate,  it  should  be  !«<  tto^W«^^yt°  ^*^**™^^[^J 
the  evidence  whether  or  not  he  was  guilty  of  ne^ljji^^^^   .        .,   . 
contributing  to  his  death,  and  it  is  error  to  instructrlL     .       .  . 
**the  presumption   is,  though   slight,   that  the  plain tifl^t^,.      ^ 
did  his  duty  and  what  the  law  required  of  him  in  approe^^      hch 
crossing."    Where  the  evidence  shows  the  circumstances  undJL     .  ^ 
the  death  was  occasioned,  the  verdict  sliould  be  based  on  tll^^ 
proved  and  upon  the  inferences  reasonably  to  be  drawn  i'' 
and  not  upon  presumptions. 

6.  Negligence — Contributory      Negligence — Avoiding      Consequence 

structions, — In  the  absence  of  any  evidence  of  negligence  on 
part  of  the  defendant  after  it  discovered,  or  ought  to  have 
covered,  the  peril  of  the  plaintiflf,  it  is  error  to  instruct  the  jury  < 
the  subject  of  the  discovered  or  discoverable  peril  of  the  plaintiff. 

7.  Railroads — Unlawful  Speed — Proximate  Cause  of  Injury. — ^The  unlaw-  ^ 

ful  rate  of  speed  at  which  a  train  is  running  at  the  time  an  injury 
is  inflicted  on  a  traveller  at  a  grade  crossing  does  not  create  a 
cause  of  action,  unless  it  is  the  sole  proximate  cause  of  the  injury 
complained  of. 

8.  Instbuotions — Lack  of  Evidence  to  Support — Surmises. — ^An  instruc- 

tion which  permits  the  jury  to  look  beyond  the  evidence  to  establish 
care  and  diligence  on  the  part  of  the  plaintiff,  and  negligence  on 
the  part  of  the  defendant,  is  hannful  to  the  defendant,  and  is  not 
rendered  harmless  by  the  fact  that  an  instruction  is  given  at  the 
instance  of  the  defendant  which  sets  forth  his  version  of  the  law 
applicable  to  the  facts  dealt  with  in  the  plaintiff's  instruction 
given  over  the  objection  of  the  defendant. 

9.  iNSTBUcnoxs — Contradiction. — If  contradictory  instructions  on  a  ma- 

terial point  in  a  case  have  been  given,  the  verdict  should  be  set 
aside,  as  it  cannot  be  known  by  which  the  jury  were  controlled. 

10.  Railroads — Grade    Crossing — Obstructed    View — Instructions. — Where 

buildings  obstruct  the  view  of  a  grade  crossing  of  a  railroad,  it  is 
the  duty  of  travellers  on  the  highway  and  also  of  the  servants  of 
the  railroad  company,  in  approaching  such  crossing,  to  use  care  in 
proportion  to  the  known  danger;  and,  in  an  action  by  a  traveller 
against  the  railroad  company  for  an  injury  inflicted  at  such  cross- 
ing, it  is  error  to  instruct  the  jury,  as  matter  of  law,  that  the 
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existence  of  such  obstruction  "can  in  no  way  affect  the  plaintiff 
in  this  case.'' 
11.  Instructions — No  Emdence  to  Support. — It  is  error  to  give  an  in- 
struction  when   there   is  no  evidence  in   the   case   which  tends  to 
support  it. 

Error  to  a  judgment  of  the  Circuit  Court  of  the  city  of 
Alexandria  in  an  action  of  trespass  on  the  case.  Judgment  for 
the  plaintiff.    Defendant  assigns  error. 

Reversed. 

The  opinion  states  the  case. 

C.  C.  Carlin,  IJ,  O'B.  Cooper,  Francis  L.  Smith  and  Robert 
B.  Tunstall,  for  the  plaintiff  in  error. 

Norton  £  Boo  the,  for  the  defendant  in  error. 

Caedwell^  J.,  delivered  the  opinion  of  the  court. 

When  this  case  was  here  on  a  former  occasion,  the  judgment 
of  the  circuit  court  was  reversed,  because  of  error  in  the  ruling 
on  the  demurrer  to  the  declaration,  and  the  cause  remanded  for 
a  new  trial,  the  order  of  the  court  remanding  the  case  providing, 
"That  the  plaintiff  in  error  recover  of  the  defendant  in  error 
out  of  the  estate  in  her  hands  to  be  administered  its  costs  by  it 
in  this  behalf  expended." 

Upon  the  calling  of  the  case  below  for  the  new  trial,  it  was 
claimed  by  the  defendant  company  that  the  order  of  this  court 
was,  in  effect,  a  new  trial  awarded  to  the  plaintiff,  and  that, 
xmder  section  3542  of  the  code,  the  plaintiff,  before  proceeding 
to  another  trial,  should  be  required  to  pay  the  costs  of  the 
former  trial  as  well  as  the  costs  in  this  court  upon  the  writ  of 
error  to  the  judgment  at  the  first  trial.     The  refusal  of  the 
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circuit  court  to  sustain  this  contention  constitutes  the  defendant 
company's  first  assignment  of  error  to  the  judgment  in  favor  of 
the  plaintiff  at  the  second  trial. 

The  section  of  the  code  relied  on  is  as  follows :  "The  party 
to  whom  a  new  trial  is  granted  shall,  previous  to  such  new  trial, 
pay  the  costs  of  the  former  trial,  unless  the  court  enter  that  the 
new  trial  is  granted  for  misconduct  of  the  opposite  party,  who, 
in  such  case,  may  be  ordered  to  pay  any  costs  which  seem  to  the 
court  reasonable.  If  the  party  who  is  to  pay  the  costs  of  the 
former  trial,  fail  to  pay  the  same  at  or  before  the  next  term 
after  the  new  trial  is  granted,  the  court  may,  on  the  motion  of 
the  opposite  party,  set  aside  the  order  granting  it,  and  proceed 
to  judgment  on  the  verdict,  or  award  execution  for  said  costs, 
as  may  seem  to  it  best."     Va.  Code  1904,  sec.  3542. 

Manifestly,  the  statute  applies  only  to  the  costs  of  the  former 
trial  in  the  trial  court,  and  not  to  the  costs  in  this  court  incurred 
upon  a  writ  of  error ;  but  if  it  applied  to  costs  incurred  in  this 
court,  the  defendant  could  not  invoke  its  provision,  since  it 
imposes  the  burden  upon  the  party  obtaining  the  new  trial,  and 
not  upon  his  adversary,  who  has  obtained  a  judgment  in  his 
favor  at  the  former  trial  and  is  compelled,  but  not  on  his 
motion,  to  try  his  case  again.  The  authorities  cited  by  the  de- 
fendant company  have  no  application  to  the  record  presented 
upon  this  second  writ  of  error  in  the  case. 

The  second  trial  was  had  upon  an  amended  declaration,  al- 
leging the  violation  by  the  defendant  company  of  an  ordinance 
of  the  city  of  Alexandria  as  to  the  maximum  rate  of  speed  of 
trains  passing  through  the  city,  and  that  plaintiff's  intestate, 
by  reason  of  a  violation  of  this  ordinance,  was  killed  by  the  de- 
fendant company  while  he  was  properly  and  lawfully  using  a 
street  to  cross  the  railway  track ;  and,  with  the  view  of  showing 
that  the  deceased  did  not  fail  to  do  what  a  person  of  ordinary 
prudence  would  have  done  under  the  circumstances,  evidence 
was  offered  to  prove  obstructions  at  the  crossing  rendering  the 
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looking  and  listening  of  the  deceased  for  approaching  train* 
unavailing,  and  that  by  reason  thereof,  he  was  not  guilty  of  con- 
tributory negligence  in  going  upon  the  railway  track  in  front  of 
the  engine  with  which  he  collided.  Objection  was  made  to  the 
introduction  of  this  evidence,  which  objection  was  overruled,, 
and  this  ruling  constitutes  the  defendant  company's  second 
assignment  of  error. 

It  suffices  to  say,  with  reference  to  this  assignment,  that  the 
defendant  company  is  to  be  taken  as  having  waived  objection  to 
this  evidence,  as  it  introduced  not  only  evidence  as  to  the  sur- 
roundings of  the  crossing  where  the  accident  occurred*  but 
photographs  thereof,  the  purpose  being  the  same  as  that  of  the 
plaintiff,  to  show  what  were  the  obstructions  in  question  on  the 
occasion  of  this  accident. 

"If  a  party  objects  to  the  introduction  of  evidence  wljich  is 
admitted,  and  afterwards  introduces  the  same  evidence  himself, 
it  is  not  ground  for  reversing  the  judgment,  although  the  evi- 
dence objected  to  was  incompetent."  N,  Y,  L,  Ins.  Co.  v.  Talia- 
ferro, 95  Va.  522,  28  S.  E.  879 ;  Southern  By,  Co,  v.  BlanforcTs 
Admx.,  105  Va.  373,  54  S.  E.  1. 

We  pass  over  assignments  of  error  Nos.  3,  4  and  5,  with  the 
remark  only,  that  they  become  immaterial  in  the  view  we  take 
of  the  case  on  the  assignments  of  error  in  instructions  to  the 
jury. 

Viewed  as  upon  a  demurrer  thereto,  the  evidence  tended  to 
prove  the  following  facts:  The  decedent,  George  C.  Hans- 
brough,  had  been  for  about  ten  months  prior  to  the  day  of  the 
accident  causing  his  death,  (May  19,  1904),  in  the  employ, 
as  a  driver,  of  the  Belle  Pre  Bottle  Company,  whose  works  are 
located  on  the  north  side  of  Madison  street,  near  its  intersection 
with  Henry  street,  in  the  city  of  Alexandria,  Va.  During  the 
whole  of  his  employment,  deceased  had  been  driving  the  same 
horse  to  the  same  wagon  which  he  was  driving  at  the  time  of 
this  accident.  He  was  entirely  familiar  with  the  surroundings 
Vol.  cvii — 93. 
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of  the  crossing  of  Madison  street  over  Henry  street,  upon  which 
the  main  track  of  the  defendant  company  is  located,  and  no 
one  knew  better  ttan  he  that  over  and  along  this  track,  going 
north  and  south,  not  only  regular  scheduled  passenger  and 
freight  trains  in  considerable  numbers  passed  daily,  but  extra 
trains,  shifting  engines  with  cars  to  be  distributed  upon  the 
yards  at  Alexandria,  and  engines  running  ''light,"  passed  fre- 
quently and  at  irregular  hours.  Deceased  passed  over  this  cross- 
ing at  the  intersection  of  Madison  and  Henry  streets  in  the  line 
of  his  employment  many  times  during  the  day.  On  the  day 
in  ^estion  he  started  out  from  the  Bottle  Company's  works 
upon  his  wagon  loaded  with  boxes  filled  with  bottles,  one  of 
which  boxes  was  mounted  on  the  seat  occupied  by  him,  and  on 
the  boxes  at  the  rear  end  of  the  wagon  was  seated  a  colored 
youth,  named  Johnson.  The  distance  from  the  gate  of  the 
Bottle  Company,  which  opens  into  Madison  street,  to  the  cross- 
ing in  Henry  street,  is  about  140  feet.  Along  the  greater  part 
of  this  route  on  the  north  side  of  Madison  street  there  is  a 
shed  upon  the  property  of  the  Bottle  Company,  which,  from 
a  level  with  the  street,  is  about  9  feet,  or  9  feet,  6  inches,  at  its 
highest  point.  The  wagon  upon  which  the  deceased  was  seated 
was  very  taU,  and  had  attached  thereto  what  is  called  a  foot- 
board, upon  which  the  feet  of  the  driver  rested  when  seated. 
The  day  was  bright  and  clear,  and  everything  quiet ;  there  being 
nothing  to  interfere  with  the  hearing  of  the  deceased  except  the 
rattling  of  the  wagon  and  its  contents  as  it  journeyed  along 
Madison  street  to  the  railroad  crossing.  The  intersection  re- 
ferred to  is  in  the  extreme  northern  end  of  the  city,  there  being 
no  houses  north  of  the  intersection,  except,  perhaps,  one  house, 
the  country  being  open  and  the  view  unobstructed  for  a  mUe, 
and  as  far  north  as  what  is  known  as  St.  Asaph  Junction. 
Along  Madison  street  to  its  intersection  with  Henry  street,  the 
obstruction  of  the  view  of  the  railroad  track  north  is  almost  con- 
tinuous, except  one  open  space  between  the  office  of  the  Bottle 
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Company  and  the  shed,  of  about  20  feet,  through  which  open 
space  an  engine  or  train  may  be  seen  upon  the  railroad  track 
fully  a  mile  to  the  north.  The  railroad  track  runs  along  and 
upon  Henry  street  at  grade,  northward  toward  Washington  and 
southward  towards  Alexandria  city.  On  the  occasion  of  the 
injury  to  deceased,  an  engine  of  the  defendant  company, 
moving  from  the  north  towards  the  south,  running  '*light,"  i.  e., 
detached  from  any  train,  about  noon,  struck  the  wagon  upon 
which  the  deceased  and  the  negro  Johnson  were  riding,  at  the 
intersection  of  the  streets  named,  demolishing  the  wagon  and 
killing  the  deceased  and  the  horse,  Johnson  escaping  unhurt. 
It  had  been  the  custom  of  the  defendant  company  for  several 
years  previous  to  the  accident  to  run  this  engine  down  from 
Washington  daily,  detached  from  any  train,  about  the  same 
time  of  day  and  on  the  same  track.  The  horse  which  the  de- 
ceased was  and  had  been  driving  during  his  employment  was 
gentle,  quiet  and  not  at  all  afraid  of  trains.  The  negro  John- 
son, who  was  on  the  rear  end  of  the  wagon,  was  seated  with  his 
back  towards  deceased,  upon  the  top  of  the  boxes  which  were 
loaded  to  the  level  of  the  seat  upon  which  deceased  was  sitting. 
Johnson  was  a  youth  of  small  stature,  while  the  deceased  was  a 
tall  man,  being  five  feet,  ten  and  one-half  inches  in  height,  and 
the  height  of  the  engine  in  question  from  the  rail  to  the  top  of 
the  cab  was  thirteen  feet,  seven  inches,  and  to  the  top  of  the 
smokestack,  fourteen  feet,  nine  inches.  There  was  no  electric 
gong,  gates  or  watchman  required  by  ordinance  of  the  city  of 
Alexandria,  or  permitted,  nor  had  there  ever  been  either  at  the 
intersection  of  Madison  and  Henry  streets.  As  to  the  speed  of 
the  engine  inflicting  the  injury  to  deceased,  the  evidence  is,  as 
usual  in  such  cases,  conflicting;  and  such  is  also  the  case  as  to 
whether  or  not  the  bell  on  the  engine  was  being  rung,  as  re- 
quired by  the  city's  ordinance ;  and  the  plaintiff  relies  upon  the 
alleged  violation  of  the  ordinance  of  the  city  with  reference  to 
the  speed  of  the  engine  and  the  failure  to  ring  the  bell  as  the 
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proximate  causes  of  the  collision,  resulting  in  the  death  of  her 
intestate. 

For  the  guidance  of  the  jury  in  determining  the  narrow  ques- 
tions  of  fact  submitted  to  them  in  this  case,  the  plaintiff  asked 
for  and  obtained,  practically  as  asked,  ten  instructions,  and  the 
defendant  asked  for  twenty-three;  all  of  the  plaintiff's  instruc- 
tions being  given  over  the  objection  of  the  defendant,  and  of 
the  defendant's  instructions,  four  were  given  without  alteration 
or  amendment.  Nos.  2,  4,  5,  6,  17  and  21  were  refused,  and 
the  remainder  modified  or  amended  and  given ;  exception  being 
taking  to  the  rulings  of  the  court  refusing  instructions  not 
granted  and  raodifyirig  or  amending  others.  To  review  these 
numerous  instructions,  or  to  discuss  in  detail  the  exceptions 
taken  to  the  rulings  of  the  circuit  court  with  reference  thereto^ 
would  extend  this  opinion  to  an  unreasonable  length,  and  would 
serve  no  good  purpose. 

We  are  of  opinion  that,  upon  plaintiff's  instructions  alone, 
the  jury  were  necessarily  confused,  if  not  misled,  in  considering 
the  facts  of  the  case.  Many  of  them  are  based  upon  the  de- 
cisions of  this  Qourt  in  Kimhall  &  Fink  v.  Friend,  95  Va.  125, 
27  S.  E.  901,  and  Southern  Ry.  Go.  v.  Bryant,  95  Va.  212,  28 
S.  E.  183,  the  facts  in  both  of  which  are  dissimilar  to  those 
attending  the  accident  in  this  case.  In  the  first-named  case,  the 
track  was  obstructed  until  within  a  few  feet  of  the  rail,  and  it 
would  have  been  impossible  to  have  seen  the  approach  of  the 
train  while  traveling  through  a  cut  ten  or  fifteen  feet  deep,  the 
obstructions  on  either  side  being  on  the  property  of  the  railroad 
company.  On  account  of  the  dangerous  character  of  the  cross- 
ing of  the  highway  over  the  railroad  track,  the  railroad  com- 
pany some  years  before  had  erected  immediately  east  of  the 
crossing,  on  the  north  side  of  the  highway,  an  electric  gong  or 
bell,  to  warn  passengers  of  approaching  trains,  the  silence  of 
which  was  regarded  as  an  invitation  to  a  traveler  to  cross  the 
track,  and  an  assurance  to  him  that  he  could  safely  do  so.    In 
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the  second-named  case  the  evidence  tended  to  show  that  Ic^oking 
would  have  been  wholly  unavailing,  and  even  had  Bryant,  the 
deceased,  left  his  wagon  and  gone  to  the  railroad  track  and 
looked,  the  topography  of  the  country  and  the  curvature  of  the 
track  were  such  that  he  could  have  seen  but  a  short  distance 
along  the  track,  and  could  not  have  avoided  the  injury.  It  will 
be  readily  seen,  therefore,  that  an  instruction  based  upon  the 
facts  of  those  cases  would  not  apply  to  the  facts  of  this  case. 

Here,  plaintiff's  instruction  No.  2  conveyed  the  idea  to  the 
jury  that  she  was  entitled  to  recover  unless  the  injury  to  her 
intestate  "was  caused  by  his  own  fault,"  leaving  out  of  view  that 
if  it  were  true  that  the  deceased  was  only  partially  in  fault 
and  yet  that  fault  contributed  to  his  injury  the  plaintiff  could 
not  recover.  The  doctfine  of  contributory  negligence,  earnestly 
relied  on  by  the  defendant,  was  wholly  excluded  from  the  con- 
sideration of  the  jury  by  this  instruction. 

Instruction  No.  4  is  as  follows:  "If  the  jury  believe  from 
the  evidence  that  the  defendant  was  guilty  of  violating  the  ordi- 
nance of  the  city  of  Alexandria  which  was  introduced  in  evi- 
dence, and  if  they  further  believe  that  there  is  no  evidence  in 
this  case  to  the  contrary,  then  the  presumption  is,  though  slight, 
that  the  plaintiff's  intestate  did  his  duty  and  what  the  law  ro- 
-quired  of  him  in  approaching  the  crossing,  and  they  should  find 
for  the  plaintiff." 

It  has  been  over  and  over  repeated  in  the  decided  cases,  that 
both  a  railroad  company  and  a  traveler  on  a  highway  crossing 
a  railroad  track  are  charged  with  the  mutual  duty  of  keeping  a 
careful  lookout  for  danger,  and  the  degree  of  vigilance  required 
is  in  proportion  to  the  known  danger — ^the  greater  the  known 
-danger,  the  greater  the  care  and  precaution  required  of  both  th(» 
railroad  company  and  the  traveler. 

In  Mark's  Case,  88  Va.  3,  13  S.  E.  300,  it  is  said:  "A  trav- 
eler  must  be  vigilant,  and  on  an  intersecting  highway,  before 
crossing  the  railroad,  must  use  his  sense  of  sight  and  hearing. 
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He  must  look  in  every  direction  that  the  rails  run,  to  make  sure 
that  the  crossing  is  safe,  and  his  failure  to  do  so  will,  as  a 
general  rule,  be  deemed  culpable  negligence." 

What  was  there  said  has  been  often  repeated  in  later  de- 
cisions, with  the  emphasis  that  the  looking  and  listening  must 
be  when  to  look  and  listen  would  be  effective,  and  that  it  is  not 
enough  to  look  and  listen  at  a  great  distance,  or  when  from 
other  causes  looking  and  listening  would  be*  unavailing,  but  the 
care  must  be  in  proportion  to  the  known  danger.  Wash.  &  So, 
Ry.  Co.  V.  Laccy,  94  Va.  466,  26  S.  E.  834;  Stolces  v.  So.  Ry^ 
Co.,  104  Va.  819,  52  S.  E.  855;  So.  Ry.  Co.  v.  Jones,  106  Va. 
417,  56  S.  E.  155. 

If  the  exercise  of  his  faculties  would  warn  him  of  an  ap- 
I^roaching  train,  it  is  negligence  for  a  4;raveler  to  enter  on  a 
railroad  track,  though  as  a  matter  of  fact  he  may  be  oblivious 
of  an  approaching  train,  neither  seeing  nor  hearing  it.  As  was 
said  in  Southern  Ry.  Co.  v.  Mauzy,  98  Va.  219,  37  S.  E.  285, 
thoughtlessness  is  negligence. 

It  is  not  to  be  lost  sight  of,  in  a  case  like  this,  that  the  negli- 
gence of  the  railroad  company  does  not  excuse  the  performance 
of  the  traveler's  reciprocal  duties,  as  the  negligence  of  the 
railroad  company  does  not  entitle  the  plaintiff  to  recover,  unless 
it  be  the  sole  proximate  cause  of  the  injury  complained  of. 
Railroad  Co,  v.  Reiger,  95  Va.  418,  28  S.  E.  590.  The  rule  is 
different  where  the  traveler  is  lulled  into  security,  whereby  he 
is  relieved  from  the  imputation  of  negligence,  as  in  cases  in 
which  some  local  agency  of  the  railroad  company  is  out  of  place 
or  out  of  order.  In  the  case  of  Eimhall  &  Fink  v.  Friend,, 
supra,  the  local  agency  was  a  gong  which  was  silent;  and  in 
Southern  Ry.  Co.  v.  Aldridge,  101  Va.  142,  43  S.  E.  333,  it 
was  a  watchman  who  was  out  of  place. 

In  this  case  there  were  no  such  agencies — indeed,  nothing  to 
relieve  the  deceased  of  his  duty  to  take  such  precautions  for 
his  own  safety  as  under  the  surroundings  of  his  situation,  might 
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reasonably  have  been  expected  of  him,  and  the  fact  that  the 
defendant  was  negligent  in  running  it«  engine  at  an  unlawful 
rate  of  speed,  and  collided  with  the  deceased  at  a  public  crossing,, 
did  not  impose  upon  the  defendant  the  burden  of  proving  that 
the  deceased  did  not  perform  his  duty,  in  that  he  failed  to  do 
a  particular  thing  that  he  might  have  done,  or  did  that  which^ 
under  the  circumstances,  would  not  have  been  done  by  a  reason- 
ably prudent  person.*  The  question,  whether  or  not  he  did  what,, 
under  the  facts  and  circumstances  which  the  evidence  tended 
to  prove,  was  reasonably  to  be  expected  of  him,  should  have  been 
left  to  the  jury,  without  any  expression  or  intimation  from 
the  court  as  to  what  weight  was  to  be  given  to  the  evidence.  It 
would  be  a  most  unreasonable  requirement  of  the  defendant  in 
such  a  case,  that  it  show  that  the  injured  party  omitted  to  do 
what  the  facts  and  circumstances  proved  he  might  have  done 
and  avoided  the  injury.  This  would  be,  in  effect,  to  requir<^ 
proof  of  a  negative,  and  take  from  the  consideration  of  the 
jury  the  right  to  infer  from  the  facts  and  circumstances  sur- 
rounding the  injury  that  it  was  the  result  of  the  negligence  of 
the  party  injured,  or  the  concurrent  negligence  of  both  parties. 

As  this  court  said,  in  Southern  Ry.  Co.  v.  Aldridge,  supra ^ 
wo  have  never  been  called  upon  to  say  that  it  was  the  duty  of 
a  traveler,  on  approaching  an  intersection  of  a  railroad  track,, 
to  stop,  look  and  listen,  when  looking  and  listening  without 
stopping  would  bo  unavailing;  but  there  is  no  sanction  in  that 
or  any  other  decision  of  this  or  any  other  court  of  an  instruc- 
tion so  well  calculated,  as  is  the  instruction  we  are  now  con- 
sidering, to  mislead  the  jury  to  an  utter  disregard  of  facts  and 
circumstances  which  plainly  disclose  thoughtlessness  and  a  dis- 
regard of  the  known  dangers  surrounding  the  traveler,  from 
which  reasonably  fair-minded  men,  acting  as  jurors,  might  have 
considered  that  this  thoughtlessness  not  only  contributed  to  his 
injury  but  was  its  proximate  cause. 

It  was  only  under  the  peculiar  circumstances  of  that  case 
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that  the  court,  in  Southern  By.  Co.  v.  Bryant,  supra,  said,  that 
it  could  not  be  inferred  as  a  matter  of  law  that  Bryant  did  not 
listen  because  he  drove  upon  the  track  without  stopping,  the 
instinct  of  self-preservation  forbidding  the  imputation  of  reck- 
lessness to  any  one ;  that  where  a  traveler  approaches  a  railroad 
crossing,  and  the  negligence  of  the  railroad  company  is  estab- 
lished, in  the  absence  of  evidence  to  the  contrary,  the  presump- 
tion is,  though  perhaps  slight,  that  the  traveler  did  his  duty  in 
approaching  the  crossing.  But  as  well  stated  in  the  opinion  of 
Harrison,  J.,  in  Newport  News  P.  Co.  v..  Beaumeister,  102  Va. 
677,  47  S.  E.  821,  the  court  in  Bryant's  case  was  dealing  with 
the  presumptions  of  law  attendant  upon  the  absence  of  evidence, 
and  that  where  the  evidence  tends  to  show  negligence  on  the 
part  of  both  the  plaintiff  and  the  defendant,  the  verdict  of  the 
jury  must  rest  upon  the  facts  proven  and  the  inferences  to  be 
reasonably  drawn  therefrom,  and  not  upon  the  presumptions  of 
law  in  favor  of  either  party. 

In  this  case,  while  the  evidence  is  to  be  considered  sufficient 
to  establish  the  negligence  of  the  defendant  company,  it  also 
tended  to  prove  that  the  deceased  had  a  clear  view  of  the 
railroad  track  from  the  point  where  he  started  in  the  yard  of 
the  Bottle  Company  as  far  north  as  about  one  mile ;  that,  after 
mounting  his  seat,  ready  for  the  start  on  the  trip  he  was  to 
make  across  the  railroad  track,  the  deceased  could,  by  the  simple 
act  of  turning  his  head  and  looking  to  one  side,  have  viewed 
the  track  north  for  the  distance  mentioned,  observed  the  ap- 
proaching engine  and  avoided  the  collision  with  it  at  the  inter- 
fiection  of  the  street,  along  which  he  was  to  make  his  journey, 
that,  after  entering  upon  Madison  street  and  after  going 
about  thirty  of  forty  feet,  there  was  a  second  view  point, 
through  an  open  space  between  the  office  of  the  Bottle 
Company,  and  the  obstructing  shed,  of  about  twenty  feet, 
through  which  opening  he  could  have  seen  up  the  track  in 
the  direction  from  which  the  engine  was  coming  for  nearly  a 
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anile,  unless  this  view  at  the  time  was  obstructed  by  a  pile  of 
lumber,  as  to  which  there  was  some  evidelice ;  that,  after  leaving 
this  last-named  point,  it  is  a  distance  of  about  ninety  or  one 
iundred  feet  to  the  east  end  of  the  shed  nearest  the  railroad 
(the  only  obstruction  being  the  shed),  and  at  any  point  along 
the  journey,  at  any  distance  from  the  point  of  collision,  the 
deceased  could,  by  simply  rising  from  his  seat  upon  the  front 
«nd  of  the  wagon,  have  looked  over  the  entire  shed  northward 
And  seen  the  engine  approaching  for  a  considerable  distance, 
certainly  in  time  to  have  avoided  a  collision  with  it ;  that  it  had 
been  (as  testified  to  by  two  of  plaintiff's  witnesses)  the  habit 
^)f  the  deceased,  to  rise  from  his  seat  and,  standing  upon  his 
foot-board,  look  over  this  shed  for  approaching  trains;  that 
iifter  clearing  the  obstruction  entirely,  and  before  reaching  the 
track,  he  could  have  seen  the  engine  in  time  to  have  stopped  his 
horse  and  avoided  the  collision,  and  this  without  rising  from 
his  seat.  While  to  obtain  this  last  view,  the  horse  would  have 
been  close  to  the  rail,  the  evidence  is  abundant  that  this  was  a 
safe,  quiet  horse,  accustomed  to  meeting  trains  hourly,  and 
not  at  all  excited  by  their  presence.  The  evidence  tended  to 
prove,  further,  that  by  bending  the  body  and  leaning  a  little 
forward,  the  deceased  could  have  seen  one  hundred  and  fifty  or 
two  hundred  feet  up  the  track  just  as  he  reached  the  end  of 
the  shed,  and  by  stopping  his  horse  at  this  point,  which  he 
could  have  done  with  entire  safety,  the  collision  would  have 
been  avoided;  that,  while  deceased  drove  upon  the  track  in 
front  of  the  approaching  engine,  resulting  as  stated  in  his 
death  and  that  of  the  horse,  and  the  destruction  of  the  wagon, 
the  negro  Johnson,  riding  on  the  rear  end  of  the  wagon,  with  his 
back  to  deceased,  either  heard  or  saw  the  approaching  engine 
in  time  to  alight  from  the  wagon  and  escape  injury,  and  that 
others  farther  away  heard  the  engine  approaching  the  crossing. 
"It  18  the  duty  of  a  traveler,  in  the  full  enjoyment  of  his 
faculties  of  hearing  and  seeing,  upon  a  highway  approaching  a 
Vol.  cvu — 94. 
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railroad  crossing,  before  he  attempts  to  pass  or  drive  over,  to 
exercise  a  proper  degree  of  care  and  caution,  and  to  make  vigi- 
lant use  of  his  eyes  and  ears  for  the  purpose  of  ascertaining 
whether  a  train  is  approaching;  and,  if  by  a  proper  use  of  his 
faculties  he  could  have  escaped  injury  and  fails  to  do  so,  and  is 
injured,  he  is  chargeable  with  contributory  negligence,  and 
cannot  maintain  an  action  against  the  company.  And  thi? 
rule  applies,  although  the  railroad  company  fails  to  give  the 
proper  cautionary  signals."  McCanna  v.  New  Eng,  R.  Co.  20 
R.  I.  439,  39  Atl.  891,  10  Am.  &  Eng.  R  Cas.  (N.  S.)  485, 
and  authorities  cited  in  note  to  that  case.  See  also  the  opinion 
and  authorities  cited  in  Smith's  Admr,  v.  iV.  £  W,  By.  Co. 
ante,  p.  725,  just  decided  by  this  court. 

In  view  of  the  facts  which  the  evidence  in  this  case  tended 
to  prove,  instruction  No.  4  was  not  only  misleading  and  calcu- 
lated to  create  upon  the  minds  of  the  jury  the  belief  that  the 
court  was  of  opinion  that  there  was  no  evidence  tending  to 
establish  the  negligence  of  plaintiffs  intestate,  but  erroneously 
authorized  the  jury  to  rest  their  verdict  upon  presumptions  in 
favor  of  the  plaintiff  instead  of  upon  the  facts  proven,  and  the 
inferences  to  be  reasonably  drawn  therefrom. 

Instruction  No.  5  is  erroneous,  in  that  it  assumes  that  the 
only  duty  imposed  upon  the  decedent  was  that  of  looking,  leav- 
ing wholly  out  of  view  the  further  duty  which  the  law  imposed 
upon  him  of  listening  for  the  approach  of  a  train.  It  was  well 
calculated  to  mislead  the  jury,  for,  although  the  deceased  may 
not  have  been  able  to  see  the  approaching  engine,  he  still  might 
have  heard  it  by  listening;  and  it  was  not  incumbent  upon  the 
defendant  to  prove  by  positive  evidence  that  he  neither  looked 
nor  listened.  All  that  the  defendant  could  have  been  required 
to  do  was  to  show  facts  and  circumstances  from  which  rea- 
sonable men  might  draw  the  inference  that  had  he  looked  or 
listened,  he  would  have  seen  or  heard  the  engine  approaching 
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ill  time  to  have  avoided  injury,  notwithstanding  the  negligence 
of  the  defendant. 

The  next  instruction  for  the  plaintiff  complained  of,  is  No.  7, 
whict  is  as  follows:  '*The  court  instructs  the  jury  that,  al- 
though the  plaintiff's  intestate  may  have  been  guilty  of  negli- 
gence, and  that,  although  that  negligence  may  in  fact  have 
contributed  to  the  accident,  yet  if  the  defendant  could  in  the 
result,  by  the  exercise  of  ordinary  care  and  diligence,  have 
avoided  the  accident  which  happened,  the  plaintiff's  intestate's 
negligence  will  not  excuse  the  defendant  company,  and  tho 
plaintiff  is  entitled  to  recover." 

This  instruction  is  taken  from  the  case  of  Kimball  &  Fink  v. 
Friend,  supra,  and  the  facts  of  that  case  justified  the  giving  of 
the  instruction,  but  there  is  no  evidence  whatever  in  this  case 
tending  to  prove  that,  though  the  decedent  had  contributed  ti> 
his  injury,  the  defendant  could,  by  the  use  of  ordinary  care 
and  diligence,  have  avoided  the  injury.  The  uncontradicted 
evidence  is  that,  when  the  deceased  was  discovered  upon,  or  ap- 
proaching nearly  to  the  track,  everything  possible  was  done  by 
the  engineer  in  charge  of  the  approaching  engine  to  avoid  a 
collision  with  his  wagon. 

In  C.  &  8.  Rd,  Co.  v.  Thomas,  33  Colo.  517,  81  Pac.  801,  40 
Am.  &  Eng.  E.  Cas.  (K  S.)  167,  it  is  said:  ''Where,  in  an 
action  for  death  at  a  railroad  crossing,  it  was  conclusively 
shown  that  it  was  impossible  for  the  engineer  to  avoid  collision 
after  he  saw  the  vehicle  in  which  deceased  was  riding  approach- 
ing the  track,  by  the  exercise  of  the  utmost  degree  of  care,  it 
was  error  for  the  court  to  submit  the  issue  of  discovered  peril 
to  the  jury." 

We  need  not  repeat  here  a  citation  of  the  authorities  for  the 
proposition  of  law,  that,  although  the  defendant  was  running 
its  engine  at  an  unlawful  rate  of  speed,  this  does  not  create  a 
cause  of  action,  unless  it  be  shown  that  it  was  the  sole  proximate 
cause  of  the  injury,  since  the  court  will  not  undertake  to  deter- 
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mine  which  was  guilty  of  the  greater  fault,  but  where  both  are 
at  fault,  the  plaintiff  cannot  recover. 

There  are  few  disputed  facts  disclosed  by  the  evidence  in  this 
case,  the  plaintiff's  evidence  being  relied  upon  mainly  to  estab- 
lish the  decedent's  contributory  negligence;  therefore,  an  in- 
struction which  permitted  the  jury  to  look  for  ordinary  care 
and  diligence  beyond  the  evidence,  and  to  speculate  or  con- 
jecture as  to  what  the  defendant  might,  could  or  ought  to  havo 
done  to  have  avoided  the  injury  to  the  deceased,  is  necessarily 
to  be  considered  as  harmful  to  the  defendant.  It  will  not  do  to 
say  that  this  instruction  was  harmless  because  the  defendant 
asked  for  and  obtained  an  instruction  setting  forth  its  version 
of  the  law  applicable  to  a  state  of  facts  dealt  with  in  an  instruc- 
tion given  for  the  plaintiff  over  the  objection  of  the  defendant. 

This  instruction  is  also  to  be  considered  as  harmful  to  the 
defendant  because  contradictory  of  instructions  Xos.  15,  16, 
18  and  19  given  for  the  defendant. 

"When  contradictory  instructions  on  a  material  point  in  a 
case  have  been  given,  the  verdict  of  the  jury  should  be  set  aside, 
as  it  cannot  be  said  whether  the  jury  were  controlled  by  the 
one  or  the  other."  C.  £  0.  Ry,  Co.  v.  Whitlow,  104  Va.  90, 
51  S.  E.  182. 

Pliantiff's  instruction  No.  8  is  erroneous  for  the  reason  that 
it  tells  the  jury,  as  a  matter  of  law,  that  "the  fact  that  the 
sheds  ran  into  the  street  can  in  no  way  affect  the  plaintiff  in 
the  case — i.  e,,  plaintiff's  intestate  could  not  be  held  responsible 
for  the  sheds  being  in  the  street,  if  there  with  or  without  lawful 
authority,  provided  they  had  been  in  the  street  sufficiently  long 
prior  to  the  accident  to  give  defendant  knowledge  of  their  ex- 
istence in  the  street;  ignoring  the  fact  shovni,  that  the  de- 
fendant was  in  no  way  responsible  for  the  location  of  the  sheds 
and  their  obstruction  of  the  view  of  a  train  on  its  railroa<l 
track  approaching  the  crossing  in  Madison  and  Henry  streets 
from  the  north.     True,  the  existence  of  these  sheds  imposed 
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upon  the  defendant  a  greater  degree  of  care  in  running  its  en- 
gines and  trains  over  the  crossing  than  could  have  been  rea- 
sonably required  of  it  had  the  sheds  not  been  there,  but  the  pres- 
ence of  the  sheds  in  no  way  relieved  the  plaintiff's  intestate 
from  the  exercise  of  a  like  degree  of  care  for  his  own  safety  in 
driving  upon  the  railroad  track  at  the  crossing.  Especially  is 
this  true  as  the  deceased,  as  shown  by  plaintiff's  evidence,  had 
thorough  knowledge  of  the  existence  of  the  sheds,  and  of  the 
manner  in  which  they  obstructed  the  view  of  the  railroad  track, 
imposing  upon  him,  as  upon  the  defendant,  the  duty  to  use  care 
*4n  proportion  to  the  known  danger."  The  instruction  is 
furthermore  in  direct  conflict  with  instructions  granted  on  be- 
half of  the  defendant,  which  told  the  jury  that  these  sheds  did 
impose  a  different  duty  upon  the  deceased  in  approaching  the 
railroad  crossing  from  that  which  would  have  been  imposed 
upon  him  had  not  the  sheds  obstructed  the  view  of  the  railroad 
track  to  the  north,  and  it  cannot  be  said  by  which  theory  of 
the  instructions  the  jury  were  guided. 

Instruction  No.  10  is  not  justified  by  any  facts  which  the 
evidence  in  the  case  tended  to  prove.  It  proceeds  upon  the 
theory  that  the  deceased  was  without  fault,  and  was  confronted 
vnth  a  sudden  danger  brought  about  by  the  negligence  of  the 
defendant,  excusing  him  from  the  exercise  of  reasonable  care 
for  his  own  safety.  There  was  nothing  whatever  in  the  sur- 
roundings of  the  accident  to  decedent  which  could  have  been 
construed  or  considered  as  an  invitation  to  him  to  cross  the 
railroad  track,  and  thereby  lulling  him  into  the  belief  that  he 
could  safely  do  so. 

A  number  of  other  errors  are  assigned  to  the  rulings  of  the 
trial  court,  and  elaborately  argued,  but  we  consider  that  we 
have  sufficiently  indicated  the  views  of  this  court  as  to  the 
principles  of  law  applicable  to  the  facts  which  the  evidence 
tended  to  prove  to  render  it  imnecessary  to  prolong  this  opinion 
in  a  discussion  of  these  assignments. 
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We  are  constrained  to  again  call  attention  to  the  prevalent 
practice  of  multiplying  instructions  wholly  out  of  proportion  to 
the  necessities  of  the  case,  when,  as  in  this  case,  the  controlling 
facts  and  circumstances  are  few,  and  two  or  three  instructions 
limited  and  directed  to  the  material  questions  presented  would 
have  been  ample  to  properly  submit  the  case  to  the  jury. 

For  the  reasons  stated,  the  judgment  of  the  circuit  court  will 
be  reversed,  the  verdict  of  the  jury  set  aside,  and  the  cause  re- 
manded for  a  new  trial  to  be  had  not  in  conflict  with  the  views 
herein   expressed. 

Reversed. 
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Charlottesville  and  Albemakle  Railway  Co.  v.   Kubin. 

January  16,  1908. 

1.  Appeai.  and  Erbob — Divided  Court — Affirmance — Rule  of  Necessity.^ 
The  affirmance  of  the  judgment  of  a  trial  court  by  an  equal  divi- 
sion of  the  judges  of  this  court  results  from  necessity,  and  inde- 
pendently of  statute.  The  former  statute  in  this  state  on  that  sub- 
ject was  simply  declaratory  of  a  well  settled  pre-existing  rule  of 
necessity  which  is  not  changed  by  the  omission  from  the  present 
statute  of  anything  on  the  subject. 

Motion  to  rehear  a  judgment  of  this  court  affirming  a  judg- 
ment of  the  circuit  court  of  AJbemarle  county  by  a  divided 
court. 

Rehearing  Refused, 

The  opinion  states  the  case. 

Uar^nan  &  Walsh,  for  the  petitioner. 
By  the  couaT. 

The  petition  to  rehear  in  this  case  proceeds  upon  the  mis- 
taken theory  that  the  order  of  affirmance  is  void  inasmuch  as 
the  present  statute  (Va.  Code,  1904,  sec.  3485)  makes  no  ex- 
press provision,  as  did  the  former  statute,  for  judgments  by 
divided  court. 

The  contention  is  founded  upon  the  misconception  that  the 
origin  of  that  procedure  is  statutory.  On  the  contrary,  the 
statute  was  merely  declaratory  of  a  well-settled,  pre-existing 
rule  of  necessity. 
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'Where  the  court  is  equally  divided,  so  far  as  the  point  of  di- 
vision goes,  the  judgment  or  decree  of  the  court  below  is  af- 
firmed. The  Antelope,  10  Wheat.  66,  6  L.  Ed.  268;  Wash- 
ington Bridge  Co.  v.  Stewart,  3  How.  413,  11  L.  Ed.  658; 
Vurant  v.  Essex  Co.,  7  Wall.  112,  19  L.  Ed.  154.  Although, 
where  the  court  is  equally  divided  in  opinion  upon  a  writ  of 
error,  the  judgment  of  the  court  below  is  affirmed,  no  principle 
is  settled  thereby.  Etting  v.  Bank  of  U.  S.,  11  Wheat.  59,  (> 
L.  Ed.  419.  On  a  point  upon  which  the  judges  are  equally  di- 
vided the  supreme  court  will  pronounce  no  opinion.  Benton  v. 
Woolsey,  12  Pet.  27,  9  L.  Ed.  987.  Where  the  court  is  equally 
divided,  it  cannot  change  the  decree  of  the  circuit  court,  or 
exercise  the  discretionary  power  to  allow  interest,  for  thi* 
would  be  a  new  decree.  Hemmenway  v.  Fislisr,  20  How.  255, 
15  L.  Ed.  799.  A  writ  of  error  was  dismissed  by  the  supreme 
court  on  a  division  of  opinion  as  to  jurisdiction,  where  a 
fugitive  murderer  indicted  in  Canada  was  arrested  in  Vermont 
under  warrant  from  the  governor  upon  demand  for  his  surren- 
der, and  the  state  court  refused  to  release  him  on  habeas  corpus^ 
Holmes  V.  Jennison,  14  Pet.  540,  10  L.  Ed.  579.  When  the 
court  is  equally  divided  the  judgment  will  be  affirmed,  with 
costs.  Bauer  v.  Texas  &  P.  R.  Co.,  131  U.  S.  430,  33  L.  Ed. 
210,  9  Sup.  Ct.  Rep.  795;  Moffltt  v.  Miller,  34  L.  Ed.  539. 
Equal  division  of  the  court  on  motion  for  rehearing  of  a  judg- 
ment of  reversal  previously  rendered  leaves  that  judgment  in 
force,  and  does  not  result  in  affirming  the  judgment  of  the 
lower  court.  Carmichael  v.  Eherle,  177  U.  S.  63,  44  L.  Ed. 
672,  20  Sup.  Ct.  Rep.  571."  Taylor  on  Jur.  &  Proc.  of  U.  S. 
Sup.  Ct.,  sec.  441. 

The  other  grounds  assigned  for  a  rehearing  involve  questions 
already  considered,  and  upon  which  the  court  was  divided. 

For  these  reasons  the  prayer  of  the  petition  is  denied. 


Rehearing  refused. 
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Dubbin,  Assignee,  v.  Eoanoke  Building  Co.  and  Others. 

January  16,  1908. 

1,  Deeds — Description — Street  as  Boundary — Ewteni  of  Qra/nt. — If  the 
owner  of  a  city  lot,  which  in  fact  is  bounded  by  a  street,  conveys  the 
lot  without  mentioning  the  street  a«  one  of  its  boundaries,  and 
without  manifesting  any  intention  to  reserve  the  street,  the  legal 
effect  is  to  invest  the  grantee  with  title,  subject  to  the  right  of 
way,  to  the  center  of  the  street  as  effectually  as  if  that  boundary 
had  been  expressly  called  for. 

Appeal  from  a  decree  of  the  Corporation  Court  of  the  city  of 
Eoanoke.    Decree  for  defendants.    Complainant  appeals. 

Affirmed. 
The  opinion  states  the  case. 

Scoit,  Attizer  d-  \Yatts,  for  the  appellant. 

Hart  &  Ilart  and  Lucian  U.  Cocke,  for  the  appellees. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  is  to  subject  one-half  of  that  portion 
of  a  strip  of  ground  fifty  feet  wide,  formerly  designated  as  Wal- 
nut street,  in  the  city  of  Roanoke,  lying  continguous  to  th«> 
southern  boundary  of  lot  Xo.  1,  conveyed  by  the  Home  Building 
Vol.  cvii — 95. 
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and  Oonveyance  Company  to  the  Roanoke  Building  Company, 
to  the  alleged  lien  of  appellant's  judgment. 

The  devolution  of  title  to  lot  No.  1  is  accurately  and  sue- 
<'inct]y  set  out  in  the  brief  of  counsel  for  the  appellees  as  fol- 
lows: "In  October,  1888,  the  Roanoke  Land  and  Improvement 
Company  conveyed  a  tract  of  land  in  Roanoke  city  to  the  Home 
Puilding  and  Conveyance  Company,  the  southern  boundary  be- 
ing described  as  running  with  Walnut  street  X.  67°  15'  W. 
168.8  feet  to  Marion  street.  On  the  thirteenth  day  of  May, 
1890,  the  Home  Building  and  Oonveyance  Company  conveyed 
the  land  by  the  same  description  to  the  Roanoke  Building  Com- 
pany. The  Roanoke  Building  Company  sub-divided  the  laiid 
into  lots,  and  on  the  third  day  of  February,  1891,  conveyed  that 
one  of  the  lots  lying  furtherest  south  and  abutting  on  Walnut 
street,  to  Joseph  Ellis,  the  southern  boundary  of  the  lot  beinij 
given  as  N".  67°  16'  W.  156.65  feet,  or  practically  that  given  in 
the  deeds  from  the  Roanoke  Land  and  Improvement  Company 
to  the  Home  Building  and  Conveyance  Company,  and  from  that 
company  to  the  Roanoke  Building  Company  (the  discrepancy 
in  the  length  of  the  line  is  attributed  to  cutting  off  an  alley 
from  the  side  of  the  lot)  ;  but  the  deed  does  not  state  that  the 
line  runs  with  W^alnut  street.  The  lot  conveyed  by  this  di»od 
is  further  described  as  lot  No.  1  on  a  map  in  the  clerk's  office 
of  the  corporation  court  of  the  city  of  Roanoke.'' 

It  is  admitted  that  the  first  two  deeds  invested  the  respective 
grantees,  successively,  with  one-half  of  Walnut  street,  subject 
to  the  easement  of  the  right  of  way;  but  the  appellant  denies 
that  such  was  the  operation  of  the  deed  from  the  Roanoke  Build 
ing  Company  to  Ellis,  that  deed  not  specifically  calling  for 
Walnut  street  as  the  southern  boundary  of  lot  Xo.  1. 

Durbin's  judgment  was  recovered  against  the  Roanoke  Build- 
ing Company  at  the  June  term,  1893,  more  than  two  years 
after  the  conveyance  of  the  lot  to  Ellis ;  and  it  is  fair  to  assume 
that  the  debt,  u]>on  which  the  judgment  is  founded,  was  not  in 
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existence  at  that  time,  since  it  bears  interest  from  a  subsequent 
date.  This  suit  to  enforce  the  judgment  was  brought  July  16, 
1904,  nearly  fourteen  years  after  the  title  to  the  lot  had  passed 
out  of  the  judgment  debtor.  It  is  also  admitted  that  the  appel- 
lee, Mrs.  Baehraeh,  the  alienee  of  Ellis,  has  erected  a  residence, 
located  in  part  on  the  strip  of  land  in  dispute,  at  a  cost  of 
^4,000. 

It  appears  (but  at  what  time  the  record  does  not  affirmatively 
disclose)  that  the  location  of  Walnut  street,  as  originally  desig- 
nated, was  changed  so  as  to  run  in  a  more  southerly  direction ; 
the  effect  of  the  change  being  to  interpose  a  small  triangular  lot 
between  lot  No.  1  and  the  line  of  the  new  street.  The  lot  thus 
created  was  purchased  by  Ellis  from  the  Roanoke  Land  and 
Improvement  Company,  February  14,  1891.  The  location  of 
Walnut  street  having  been  once  established,  in  the  absence  of 
evidence  to  the  contrary,  we  must  presume  that  it  remained  un- 
changed at  the  date  of  Ellis'  purchase.  The  appellant,  however, 
does  not  attach  importance  to  that  circumstance,  but  rests  hi? 
right  to  recover  "upon  the  fact  that  the  street  is  not  called  for 
or  mentioned  in  the  deed." 

We  think  it  is  clear  that  the  conveyance  from  the  Roanoke 
Building  Company  to  Ellis  is  coextensive  with  the  calls  of  the 
second  clause  of  the  deed  from  the  Home  Building  and  Con- 
veyance Company  to  the  Roanoke  Building  Company,  and  the 
southern  line  of  lot  No.  1  coincident  with  Walnut  street ;  and 
that  the  legal  effect  of  the  deed  to  Ellis  was,  to  invest  him  with 
title,  subject  to  the  right  of  way,  to  the  center  of  the  street,  as 
effectually  as  if  that  boundary  had  been  expressly  called  for. 

The  general  rule  is  stated  in  Malone  on  Real  Property  Trials, 
254,  as  follows:  "The  authorities,  both  in  England  and  Ameri- 
ca, uniformly  agree  to  the  legal  proposition,  that  ^a  person  hold- 
ing lands  bounded  upon  a  highway  is  held  primu  facie  to  own 
to  the  center  of  the  road.'  This  presumption  is  based  on  groimds 
of  public  convenience,  and  to  prevent  disputes  as  to  the  precise 
boundaries  of  property ;  and  it  is  supposed  that  when  the  road 
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was  originally  formed,  the  proprietor  on  either  side  contributed 
a  portion  of  his  land  for  the  purpose.'' 

This  doctrine  has  uniformly  received  the  sanction  of  thi& 
court,  the  latest  expression  on  the  subject  being  found  in 
Schwalm  v.  Beardsley,  106  Va.  407,  56  S.  E.  135. 

In  Tyler's  Law  of  Boundaries,  127,  after  laying  down  the 
general  doctrine  where  the  conveyance  calls  for  a  highway  as  a 
boundary,  the  learned  author  observes:  '^Indeed,  it  has  been 
held  by  high  authority  that  when  land  is  sold  bordering  on  u 
highway,  the  mere  fact  that  it  is  not  so  described  in  the  deed 
will  not  vary  the  construction.  The  grantee  takes  the  fee  to  the 
middle  of  the  highway,  on  the  line  of  which  the  land  is  sit- 
uated." Citing  Oear  v.  Bamum,  37  Conn.  229 ;  StarJc  v.  Coffin, 
105  Mass.  R.  328;  Uowsvilh  v.  Lander,  8  Bush  (Ky.)  679. 

In  the  first-named  case,  the  rule  is  stated  thus :  "It  being  es- 
tablished that  the  land  is  in  fact  bounded  upon  the  highway, 
the  mere  fact  that  it  is  not  so  described  in  the  deed  will  not  vary 
the  construction.  In  either  case,  the  presumption  that  it  was 
not  the  intention  of  the  grantor  to  withhold  his  interest  in  tho 
road  to  the  middle  of  it,  after  parting  with  all  bis  right  to  the 
adjoining  land,  will  be  the  same.  Unless  such  intention  clearly 
appears,  the  presimiption  applies." 

It  may  be  remarked  in  this  case,  as  was  said  in  that :  "We 
see  nothing  in  the  language  of  the  deed,  or  in  the  situation  and 
circumstances  of  the  property  conveyed,  to  warrant  the  infer- 
ence that  any  such  intention  existed." 

If  it  were  permissible  to  invoke  the  interpretation  placed  upon 
the  deed  by  the  parties,  it  would  only  tend  to  strengthen  our 
conclusion.  Ellis  and  his  alienee  have  been  suffered  to  occupy 
the  strip  of  land  all  these  years,  and  to  erect  valuable  improve- 
ments thereon,  without  a  suggestion  of  ownership  on  the  part  of 
the  Koanoke  Building  Company,  so  far  as  the  record  discloses. 

For  these  reasons,  we  are  of  opinion  that  the  decree  appealed 
from  is  plainly  right,  and  it  must  be  affirmed. 

Affirmed. 
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Ricbniovd. 

McCCRDV,  EXECUTOK,  AND  OtHERS  V.  SmITII  AND  OtHEKS 
January  23,  1908. 

1.  CoNSTITUTIO^"AL    Law — Jurisdiction    of    Courts — Powers    Conferred    on 

Clerks  of  Circuit  Court — City  Clerks. — ^The  whole  judicial  power  of 
the  state  is  vested  by  Art  IV.  of  the  constitution  in  certain  enumer- 
ated courts,  and  such  other  courts  as  are  thereinafter  authorized. 
The  General  Assembly  is  authorized  by  Sec.  101  of  the  constitution 
to  confer  upon  the  clerks  of  the  several  circuit  courts  jurisdiction  to 
admit  wills  to  probate,  appoint  guardians,  etc.,  but  no  mention  is 
made  of  the  clerks  of  other  courts. 
Held:  Section  2639a,  Code  1904,  conferring  such  jurisdiction  on  the 
clerks  of  city  courts  is  unconstitutional.  Such  clerks  are  not  within 
the  terms  or  intendment  of  Sec.  101  of  the  constitution;  nor  is  such 
jurisdiction  conferred  by  Sec.  98  of  the  constitution  authorizing  the 
legislature  to  provide  "additional  courts"  for  certain  cities.  The 
"additional  courts"  authorized  must  be  courts  of  similar  grade, 
dignity  and  jurisdiction  to  existing  city  courts. 

2.  ExEcxjTOBS    AND   Administbatobs — Appointment    of    Curators — Receiv- 

ers.— ^An  order  of  a  court  of  chancery  appointing  a  receiver  of  an 
estate  pending  litigation  over  a  will  will  be  treated  as  an  appoint- 
ment of  a  curator  under  Sec.  2534,  Code  1904,  when  it  appears  that 
the  appointment  was  made  after  notice,  upon  a  bill  supported  by 
affidavit,  the  allegations  of  which  are  not  denied  by  pleading,  affi- 
davit, or  otherwise. 

Appeal  from  a  decree  of  the  Chancery  Court  of  the  city  of 
Eichmond.     Decree  for  the  complainants.     Defendants  appeal. 

Amended  and  Affirmed, 
The  opinion  states  the  case. 

D.  C.  Richardson,  Page  &  Leary,  Leake  &  Carter,  A.   \V. 
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Fatierson,  McGuire,  Riely  <i  Bryan,  and  Thomason  &  Minor ,. 
for  the  appellants. 

Beverly  T.  Crump  and  Wm.  Crump  Tucker,  for  the  appel- 
lees. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

A  paper  writing  purporting  to  be  the  last  will  and  testament 
of  Sarah  C.  Boswell,  deceased,  was  offered  for  probate  before 
the  clerk  of  the  chancery  court  of  the  city  of  Richmond  by  H^ 
A.  McCurdy,  the  executor  named  in  the  instrmnent.  The  pro- 
ceeding was  had  under  section  2639a,  Va.  Code,  1904;  and  the 
clerk,  having  heard  the  testimony  of  the  subscribing  witnesses,, 
passed  an  order  admitting  the  will  to  probate  and  allowing 
McCurdy  to  qualify  as  executor.  Whereupon,  the  appellee,  W. 
K  Smith,  as  one  of  the  heirs  at  law  and  distributees  of  the 
decedent,  filed  a  bill  in  the  chancery  court  of  the  city  of  Rich- 
mond, alleging  that  Mrs.  Boswell  had  died  intestate;  that  the 
probate  proceedings  were  null  and  void,  and  conferred  no  au- 
thority upon  McCurdy;  that  the  plaintiff  would  contest  the 
validity  of  the  will,  if  relied  on;  and,  after  having  made  the 
necessary  parties,  concluded  with  a  prayer  for  the  appointment 
of  a  curator  or  receiver  to  take  charge  of  the  estate,  real  and 
personal,  and  for  general  relief. 

From  a  decree  declaring  the  statute,  in  so  far  as  it  attempts 
to  confer  jurisdiction  on  the  clerk  of  the  chancery  court  to  ad- 
mit wills  to  probate  and  permit  personal  representatives  to 
qualify  before  such  clerk,  unconstitutional,  and  the  probate  pro- 
ceediniis  null  and  void,  and  appointing  a  receiver,  this  appeal 
was  allowed. 

Article  VI.  of  the  Virginia  constitution  treats  of  the  com- 
position and  distribution  of  the  judicial  power  of  the  state. 
Section  87,  under  the  title,  "Judiciary  Department,  Composi- 
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tion  and  Jurisdiction/'  declares:  ''The  judiciary  department; 
shall  consist  of  a  supreme  court  of  appeals,  circuit  courts,  city 
courts,  and  such  other  courts  as  are  hereinafter  authorized. 
The  jurisdiction  of  these  tribunals  and  the  judges  thereof,  ex- 
cept so  far  as  conferred  by  this  constitution,  shall  be  regulated 
by  law." 

There  can  be  no  escape  from  the  conclusion,  that  the  lan- 
guage of  this  section  manifests  the  purpose  on  the  part  of 
the  fram(jrs  of  the  constitution  to  deal  with  the  judiciary  de- 
partment in  its  entirety,  and  limits  the  power  of  the  legislature, 
in  the  establishment  of  courts,  to  such  tribunals  only  as  are 
therein  specifically  enumerated  and  such  other  courts  as  are  au- 
thorized by  the  constitution. 

In  Carters  Case,  90  Va.  791,  32  S.  E.  780,  45  L.  R.  A.  310, 
the  court,  in  construing  section  1  of  Article  VI  of  the  former 
constitution  (the  corresponding  section  to  section  87),  remarks: 
"These  courts  do  not  derive  their  existence  from  the  legislature. 
They  are  called  into  being  by  the  constitution  itself,  the  same 
authority  which  creates  the  legislature  and  the  whole  frame-- 
work  of  state  government.'' 

That  is  also  the  construction  placed  on  similar  provisions  of 
the  constitutions  of  Michigan  and  Illinois  by  the  courts  of  those 
states. 

In  Chandler  v.  Nash,  5  Mich.  409,  the  court  observes :  "This 
beyond  aU  controversy,  vests  the  whole  judicial  power  of  the 
state  in  the  courts  and  officers  named  in  this  section,  unless 
there  be  some  further  provision  in  the  same  constitution,  con- 
ferring upon  some  other  court  or  officer  a  part  of  such  judicial 
power,  or  authorizing  the  legislature  to  confer  it;  and  in  the 
latter  case,  it  can  only  be  possessed  or  conferred  by  such  further 
provision  expressly  or  by  necessary  implication.  *  *  *  This 
must  be  so  upon  principle,  or  the  constitution  itself  must  be 
subject  to  legislative  repeal.  It  is  also  well  supported  by  au- 
thority.    See  2  Story  on  Const,  ss.  1590  to  1592 ;  State  v.  City 
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of  Rochford,  14  111.  420;  Gibson  v.  Emmerson,  2  Eng.  173.*' 
See  also  Risser  v.  Hoyt,  53  Mich.  185,  18  X.  W.  611 ;  Knicker- 
bocker V.  People,  102  111.  218. 

In  the  latter  case  it  is  said:  "The  validity  of  the  act  in 
question  involves  a  construction  of  the  provisions  of  the  con- 
stitution relating  to  the  distribution  of  the  judicial  power  of 
the  state,  and  the  establishment  of  courts  therein,  and  also  of 
other  provisions  supposed  to  have  more  or  less  bearing  on  the 
question  in  hand.  Section  1,  Article  VI.  of  the  constitution 
provides:  'The  judicial  power,  except  as  in  this  article  other- 
wise provided,  shall  be  vested  in  one  supreme  court,  circuit 
courts,  county  courts,  justices  of  the  peace,  police  magistrates, 
and  in  such  courts  as  may  be  created  by  law  in  and  for  cities 
and  incorporated  towns.'  It  is  clear,  if  the  constitutional  con- 
vention had  not,  in  other  portions  of  the  constitution,  provided 
for  courts  other  than  those  specified  in  the  first  section,  the 
power  of  the  legislature  to  establish  courts  would  be  confined  to 
such  courts  as  are  specifically  enumerated  in  that  section; 
43iit  the  convention,  as  indicated  by  the  exception  in  the  intro- 
ductory part  of  the  first  section,  proceeded  to  provide  for  the 
establishment  of  other  courts  not  enumerated  in  the  first  sec- 
tion. The  11th  section  provides  for  appellate  courts;  the  20th 
for  probate  courts;  the  23rd  for  the  superior  court  of  Cook 
county;  and  the  26th  for  the  criminal  court  of  Cook  county. 
These  several  sections,  so  far  as  they  relate  to  the  power  of  the 
legislature  to  establish  courts,  must  be  construed  precisely  in 
the  same  way  as  if  all  the  courts  had  been  enumerated  in  the 
first  section,  and  the  words,  ^except  as  in  this  article  is  otherwise 
provided,'  had  been  omitted.  In  that  case,  the  enumeration  in 
the  first  section  would  have  exhausted  the  entire  judicial  power 
of  the  state,  whereas,  as  the  constitution  is  constructed,  it  is  only 
exhausted  by  the  enumeration  as  contained  in  the  1st,  11th, 
20th,  23rd  and  26th  sections,  and  the  legislature  is  authorized 
to  provide  for  the  establishment  of  these  courts,  subject  to  any 
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limitations  that  may  apply  to  them  respectively,  but  for  no 
others." 

The  assertion  in  section  87,  that  the  judicial  power  of  the 
state  shall  be  vested  in  the  courts  enumerated  therein  "and  such 
other  courts  as  are  hereinafter  authorized,"  covers  the  whole 
ground,  and  imposes  a  distinct  limitation  upon  the  power  of 
the  legislature  in  dealing  with  the  subject,  which  it  may  not 
transcend.  It  follows,  therefore,  that  unless  authority  be  found 
in  the  constitution  empowering  the  legislature  to  confer  juris- 
diction upon  the  clerk  of  the  chancery  court  of  the  city  of  Rich- 
mond for  the  probate  of  wills,  etc.,  that  provision  in  section 
2639a  is  unconstitutional. 

By  section  87,  as  we  have  seen,  the  constitution  in  general 
terms  authorizes  the  establishment  of  circuit  courts ;  and  in  sec- 
tion 94  divides  the  state  into  twenty-four  judicial  circuits:  and 
in  section  101  declares,  that  "The  General  Assembly  shall  have 
power  to  confer  upon  the  clerks  of  the  several  circuit  courts 
jurisdiction,  to  be  exercised  in  the  manner  and  under  the  regu- 
lations to  be  prescribed  by  law,  in  the  matter  of  the  admission 
of  wills  to  probate,  and  of  the  appointment  and  qualification  of 
guardians,  personal  representatives,  curators,  appraisers  and 
committees  of  the  estates  of  persons  who  have  been  adjudged 
insane  or  convicted  of  felony,  and  in  the  matter  of  the  substitu- 
tion of  trustees." 

This  jurisdiction,  outside  the  cities,  was  formerly  lodged  in 
the  county  courts,  which  held  monthly  terms  in  each  county  of 
the  state;  but  inasmuch  as  those  courts  were  to  be  abolished, 
and  the  circuit  courts  only  convened  once  in  three  or  four 
months,  provision  had  to  be  made  for  the  convenient  and  speedy 
dispatch  of  those  important  functions. 

By  sections  19  and  20  of  the  schedule  of  the  constitution,  the 

legislature   of  December,   1901,   was  called  in  extra  session, 

July  15,  1902,  for  the  express  purpose  of  enacting  such  laws 

as  might  be  deemed  proper,  "including  those  necessary  to  put 

Vol.  cvn — 96. 
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this  coustitution  into  complete  operation."  The  members  of 
that  body  possessed  exceptional  opportunities  for  ascertaining 
the  true  intent  and  meaning  of  the  constitution,  and  their  enact- 
ments constitute  contemporaneous  construction  of  more  than  or- 
dinary value.  The  succeeding  legislature  enacted  the  amend- 
ment under  consideration,  which  was  subsequently  carried  inta 
section  2639a. 

It  is  clear  that  the  clerk  of  the  chancery  court  of  the  city  of 
Richmond  is  neither  within  the  terms  nor  intendment  of  sec- 
tion 101.  It  in  terms  specifies  "the  clerks  of  the  several  circuit 
courts;"  and  the  constitution  wrought  no  change  in  the  courts 
of  the  cities  of  the  commonwealth,  which  are  practically  open 
at  all  times  for  the  transaction  of  business. 

Section  98  of  the  constitution  is  likewise  invoked  to  sustain 
the  amendment.  That  section  declares,  among  other  things,, 
that:  "In  any  city  containing  thirty  thousand  inhabitants  or 
more,  the  general  assembly  may  provide  for  such  additional 
courts  as  the  public  interests  may  require,  and  in  every  such, 
city  the  city  courts,  as  they  now  exist,  shall  continue  until 
otherwise  provided  by  law." 

Applying,  as  we  must  do,  the  doctrine  of  ejusdem  generis  to 
the  exposition  of  this  language,  the  "additional  courts,"  which 
the  general  assembly  may  establish,  must  be  courts  similar  in 
grade,  dignity  and  jurisdiction  to  existing  courts,  and  that 
cannot  be  predicated  of  a  court  clothed  with  the  special  and 
limited  jurisdiction  conferred  on  the  clerks.  Button  v.  State 
Corporation  Commission,  105  Va.  634,  54  S.  E.  769,  and  au- 
thorities cited. 

Our  conclusion,  therefore,  in  this  aspect  of  the  case,  is  that 
there  is  no  error  in  the  decree  of  the  chancery  court. 

With  respect  to  the  assignment  of  error  touching  the  ap- 
pointment of  a  receiver,  it  is  sufficient  to  observe,  that  the 
order  was  made  after  notice,  upon  a  bill  supported  by  affidavit, 
the  allegations  of  which  are  not  denied  by  pleading,  affidavit  or 
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otherwise.  The  order  in  effect,  as  we  construe  it,  amounts 
merely  to  the  appointment  of  a  curator  under  section  2534  of 
the  code,  and  was  warranted  by  that  statute;  and  will  be  so 
amended  as  to  make  that  plain. 

The  cross  assignment  of  error  by  coimsel  for  the  appellees 
challenges  the  action  of  the  trial  court  in  excepting  from  the 
operation  of  its  decree,  directing  what  property  shall  be  turned 
over  to  the  receiver,  the  proceeds  of  real  estate  previously  sold 
by  H.  A.  McCurdy  to  third  parties. 

Inasmuch  as  this  assignment  involves  the  consideration  of 
important  questions  which  may  be  materially  influenced  by  sub- 
sequent developments,  on  untried  issues  likely  to  arise  in  the 
further  progress  of  the  case,  the  court  deems  it  premature  to 
pass  upon  it  at  this  time. 

Upon  the  whole  case,  a  careful  examination  of  the  record  fails 
to  disclose  reversible  error,  and  the  decree  appealed  from  must 
be  affirmed. 

Amended  and  affirmed. 
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Norfolk  &  Westekx  Railway  Co.  v.  Duke  &  Rudacille. 

January  23,  1908. 

1.  Afpeai.  and   Ebbor — Questions  Necessarily  Involved — Res  Judicata — 

Jurisdiction  of  Trial  Court. — When  this  court  decides  a  case  on  its 
merits  and  remands  it  to  the  trial  court  for  a  new  trial,  the  juris- 
diction of  the  trial  court  is  necessarily  involved,  and,  after  the 
period  for  rehearing  in  this  court  has  passed,  the  decision  of  that 
question  becomes  the  law  of  the  case  in  all  courts  of  the  common- 
wealth. It  is  immaterial  that  the  question  of  jurisdiction  was  not 
expressly  presented  and  decided.    It  was  necessarily  involved. 

2.  Appeal   and    Ebrob — Questions   Involved — Res   Judicata, — ^Where   this 

court  has  approved  an  instruction  which  in  effect  construed  the 
contract  in  suit  to  be  severable,  it  is  not  error,  on  a  second  trial, 
for  the  trial  court  to  refuse  an  instruction  to  the  effect  that  the 
contract  was  entire. 

3.  CONTBACTS — No  Time  for  Performance — Reasonable  Time — How  Deter- 

mined,— ^If  a  written  contract  for  the  sale  and  delivery  of  railroad 
ties  does  not  specify  the  time  of  performance,  it  is  to  be  performed 
in  a  reasonable  time,  and  what  is  a  reasonable  time  is  to  be  deter- 
mined by  placing  the  court  and  jury  in  the  shoes  of  the  contracting 
parties  at  the  time  the  contract  was  entered  into.  In  the  case  at  bar, 
the  uncertain  condition  of  the  labor  market  was  the  subject  of 
comment  at  the  time  the  contract  waa  entered  into,  and  hence  it 
was  not  error  to  permit  plaintiff  to  show  the  difficulty  he  had  in 
securing  labor,  and  the  efforts  he  made  to  employ  hands  for  the 
fulfilment  of  the  contract. 
4  CoNTBACTS — Performance — Reasonable  Time — Evidence — Coee  at  Bar. — 
Upon  the  facts  of  this  case,  while  neither  scarcity  nor  inability  to 
get  hands  or  timber  could  excuse  the  plaintiff  from  the  perform- 
ance of  his  contract  in  a  reasonable  time,  still  evidence  of  such 
scarcity  or  inability  was  admissable,  to  be  considered  along  with 
all  the  other  evidence  in  the  case,  in  determining  what  constituted 
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a  reasonable  time  within  which  the  plaintiff  was  to  perform  his 
contract. 
6.  Verdicts — Evidetwe  to  Support. — ^This  court  will  not  set  aside  the  ver- 
dict of  a  jury  if  there  was  sufficient  evidence  to  sustain  it. 

Error  to  a  judgment  of  the  Circuit  Court  of  Warren  county 
in  a  proceeding  by  motion  for  a  judgment  for  money.  Judg- 
ment for  the  plaintiffs.     Defendant  assigns  error. 

Affirmed. 
The  opinion  states  the  case. 

Downing  &  Weaver,  Marshall  McCormicTc,  Theodore  TT. 
Reath  and  John  H.  Downing,  for  the  plaintiff  in  error. 

t^ 

O'Flaherty  &  Fulion,  and  E,  H.  Jackson,  for  the  defendants 
in  error. 

Bfchaxan,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  before  this  court  in  the  year  1906,  under  the 
style  of  Duke  &  Rudacille  v.  Norfolk  &  Western  Ry.  Co.  The 
proceedings  in  the  case,  up  to  that  time,  are  stated  in  the  opinion 
of  the  court,  which  is  reported  in  106  Va.  152-160,  55  S.  E.  548. 

The  first  error  assigned  in  the  petition  for  this  writ  of  error 
is  that,  the  proceeding  being  by  motion  upon  notice  under  sec- 
tion 3211  of  the  code,  the  trial  court  had  no  jurisdiction  in 
the  manner  and  form  in  which  it  was  invoked,  under  the  de- 
cision of  this  court  in  Wilson  v.  Dawson,  96  Va.  687,  32 
S.  E.  461. 

WTiether  this  contention  be  correct  or  not  cannot  now  be  con- 
sidered; for  it  is  well  settled  that  the  decision  of  a  case  by 
this  court  is  final  and  cannot  be  jnodified  or  reversed  by  any 
other  court  of  the  state,  nor  even  by  this  court  after  the  ad- 
journment of  the  term  at  which  it  is  rendered,  except  as  au- 
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thorized  by  statute.  The  rendition  of  a  judgment  or  decree 
settles  the  question  of  jurisdiction,  and  that  and  all  other 
matters  determined  becomes  res  judicata  with  the  finality  of 
such  judgment  or  decree;  and  this  is  true  where  the  question 
raised  upon  the  second  appeal  or  writ  of  error  was  necessarily 
involved  on  the  former  appeal  or  writ  of  error,  whether  actually 
adjudicated  or  not.  Stuart  v.  Peyton,  97  Va.  796,  813,  814, 
;34  S.  E.  696,  and  cases  cited;  Krise  v.  Ryan,  90  Va.  711,  713, 
19  S.  E.  783. 

The  question  of  jurisdiction  of  the  circuit  court  was  not 
expressly  presented  and  decided  on  the  former  writ  of  error,  but 
it  was  necessarily  involved,  and  when  this  court  remanded  the 
cause  for  a  new  trial,  it,  of  necessity,  determined  that  the  cir- 
cuit court  had  jurisdiction  of  the  case. 

The  questions  raised  by  the  second,  third,  fifth  and  seventh 
assignments  of  error  are  also  res  judicata,  being  determined 
by  the  decision  of  the  case  upon  the  former  writ  of  error. 

The  second  error  assigned  is  to  the  action  of  the  court  in  re- 
fusing to  instruct  the  jury,  in  substance,  that  the  contract  sued 
on  was  entire  and  not  severable ;  and  that  if  they  believed  from 
the  evidence  that  the  plaintiffs  did  not  deliver  all  the  ties  called 
for  in  the  said  contract,  then  the  verdict  of  the  jury  must  be 
for  the  defendant,  except  as  to  the  1716  ties  mentioned  in  the 
plaintiff's  bill  of  particulars. 

On  the  first  trial,  the  jury  were  instructed  as  follows:  "As 
to  the  law  applicable  to  the  claim  for  damages  for  a  failure  on 
the  part  of  the  defendant  to  carry  out  the  contract  on  its  part, 
where  no  ties  have  been  tendered  by  plaintiffs,  the  court  tells 
the  jury  that  the  liability  of  the  defendant  depends  upon 
whether  the  limit  prescribed  by  the  defendant  within  which  it 
would  receive  ties  was  a  reasonable  one.  If  the  said  limit  of 
December  31,  1903,  was  not  a  reasonable  one,  then  the  plaiii 
tiffs  are  entitled  to  recover  damages,  the  measure  of  which  is 
fixed  by  the  difference  between  the  contract  price  and  the  mar- 
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iet  price  as  of  January  1,  1904,  at  the  points  of  delivery  speci- 
fied in  the  contract,  and  by  the  number  of  ties  of  either  class, 
not  exceeding  the  number  set  out  in  plaintififs'  bill  of  particulars 
of  each  class  capable  of  being  delivered  by  plaintiffs  within  a 
reasonable  time." 

That  instruction  was  approved  by  this  court  upon  the  former 
writ  of  error,  except  in  so  far  as  it  stated  that  the  measure  of 
damages  was  the  difference  betwec*n  the  contract  price  and  the 
market  price  of  the  ties.  Duke  &  Rudacille  v.  N.  &  W,  By, 
Co. J  supra.  And  while,  by  this  instruction,  the  court  did  not 
tell  the  jury  in  so  many  words  whether  or  not  the  contract  was 
entire  or  severable,  it  in  effect  construed  it  to  be  severable, 
otherwise  it  could  not  have  instructed  the  jury  that  in  fixing  the 
<lamages  they  must  be  governed  "by  the  number  of  ties  of  either 
class,  not  exceeding  the  number  set  out  in  plaintiff's  bill  of 
particulars  of  each  class,  capable  of  being  delivered  by  plain- 
tiffs within  a  reasonable  time." 

The  third  and  fifth  assignments  of  error  were  to  the  action  of 
the  court  in  permitting  the  plaintiffs  to  show  their  efforts  to 
purchase  tracts  of  timber  other  than  the  three  tracts  mentioned 
in  the  bill  of  particulars. 

This  evidence,  for  the  purpose  of  enabling  the  jury  to  deter- 
mine what  would  constitute  a  reasonable  time  for  the  delivery 
of  the  ties,  was  admissible  under  the  decision  of  this  court 
upon  the  former  writ  of  error,  which  approved  instruction  Xo.. 
3  given  upon  the  first  trial,  and  which  was  as  follows:  "The 
■court  tells  the  jury  that  what  constitutes  a  reasonable  time  is 
left  to  them  to  be  determined  from  all  the  evidence  in  the  case. 
To  this  end  they  may  consider  the  declaration  of  the  parties 
plaintiffs,  or  of  the  agents  of  the  party  defendant,  whether  oral 
or  written,  whether  previous  to  said  contract  or  subsequent 
thereto,  as  well  as  the  conduct  of  the  said  parties,  plaintiff  or 
<iefendant,  subsequent  to  said  contract,  attaching  such  weight  to 
such  evidence  as  thev  may  determine." 
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The  fourth  error  assigned  is  based  upon  the  action  of  the 
court  in  permitting  one  of  the  plaintiffs  to  testify  that  he  had  a 
great  deal  of  trouble  in  securing  hands  during  the  summer 
after  the  contract  was  entered  into,  which  was  in  April,  1903. 

Xo  time  being  specified  in  the  contract  within  which  the 
ties  were  to  be  delivered,  the  law  implies  that  they  were  to  bo 
delivered  within  a  reasonable  time;  and  what  is  a  reasonable 
time  is  to  be  ascertained,  in  such  a  case  as  this,  by  placing  the 
court  and  jury  in  the  same  situation  as  the  contracting  parties 
were  when  the  contract  was  entered  into. 

The  rule  and  reason  on  which  it  is  based  are  stated  by  Baron 
Alderson  in  Ellis  v.  Thompson,  3  Mees.  &  Welsby  445,  one  of 
the  leading  cases  on  the  subject,  as  follows:  '*There  is  no 
si:>ecification  in  the  contract  as  to  the  time  when  the  delivery  is 
to  lake  place,  and  therefore  the  law  would  imply  that  the  de- 
livery should  take  place  within  a  reasonable  time.  And  it  is  a 
question  for  the  jury  at  the  trial;  and  this  was  the  question 
put  to  them :  IIow  the  reasonable  time,  which  is  an  implied 
part  of  the  contract,  is  to  be  ascertained.  It  seems  to  me  that 
the  correct  mode  of  ascertaining  it  is,  in  such  a  case  as  this'^ 
(which  was  a  contract  for  the  delivery  of  two  hundred  tons  of 
Bog  Mine  lead),  '*by  placing  the  coui*t  and  jury  in  the  same 
situation  as  the  contracting  parties  themselves  were  in,  at  the 
time  they  made  the  contract ;  that  is  to  say,  by  placing  before 
the  jury  all  the  circumstances  which  were  known  to  both  parties 
at  the  time  the  contract  its'.4f  took  place.  By  so  doing  you 
enable  the  court  and  jury  to  form  a  safer  conclusion  as  to  what 
is  the  reasonable  time,  which  the  law  implies  and  under  which 
the  contract  itself  took  place.'' 

In  Benjamin  on  Sales,  section  683  (2nd  Am.  ed.),  it  is 
said,  in  discussing  this  question :  "And  when  the  sale  is  in 
writing,  if  nothing  is  said  as  to  time,  parol  evidence  is  ad- 
missible of  the  facts  and  circumstances  attending  the  sale,  in 
ord(?r  to  determine  what  is  a  reasonable  time." 
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Chitty  (2  Chitty  ou  Contracts,  1062-11  Am.  ed.),  says,  that 
in  such  a  case  the  law  implies  an  engagement  that  the  contract 
shall  be  "executed  within  a  reasonable  time,  without  reference 
to  extraordinary  circumstances."  See  also  Cocker  v.  The 
Franklin  &c.  Co.,  (J.  Story),  3  Sumner^  630,  533;  Grant  v. 
Merchants  &c.  Bank^  35  Mich.  516,  523;  Hamilton  v.  Scully y- 
118  111.  192,  198,  8  K  E.  767. 

Under  these  authorities,  the  plaintiffs  had  no  right  to  prove 
a  change  in  the  labor  market  in  order  to  determine  what  was 
a  reasonable  time  within  which  to  perform  their  contract.  It 
appears,  however,  from  the  record,  that  before  or  at  the  time 
when  the  contract  was  entered  into,  the  plaintiffs  called  the 
attention  of  the  defendant's  agent  to  the  fact  that  there  was 
scarcity  of  labor,  and  that  the  agent  said  he  knew  it.  The  con- 
dition of  the  labor  market  was,  therefore,  a  proper  subject  to 
be  considered  by  the  jury,  and  the  court  did  not  err  in  per- 
mitting the  plaintiffs  to  show  the  difficulty  they  had  in  securing 
labor,  and  the  efforts  they  made  to  employ  hands  during  the 
following  sunmaer ;  for  this  was  evidence  of  their  conduct  sub- 
sequent to  the  date  of  the  contract,  which,  under  the  decision 
of  this  court  upon  the  former  writ  of  error,  it  was  held  either 
party  had  the  right  to  prove. 

Another  assignment  of  error  is  to  the  refusal  of  the  court  to 
give  the  following  instruction  to  the  jury:  "The  court  in- 
structs the  jury  that  neither  the  scarcity  nor  inability  to  get 
hands  or  timber  can  excuse  the  plaintiffs  from  a  performance  of 
their  contract  in  a  reasonable  time." 

That  evidence  was  not  admitted  to  excuse  the  plaintiffs  from 
performing  their  contract  within  a  reasonable  time,  but  to  be 
considered  by  the  jury,  along  with  all  the  other  evidence  in  the 
case,  in  determining  what  constituted  a  reasonable  time,  as 
the  jury  were  told  in  instruction  5^0.  3  given  by  the  court. 
The  rejected  instruction  was  correct  as  far  as  it  went,  but  it 
was  incomplete.  It  ought  to  have  gone  further  and  told  the 
Vol.  cvii — 97. 
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jury  that  while  those  facts  did  not  excuse  the  plaintiffs  from 
performing  their  contract  in  a  reasonable  time,  they  were  to 
be  considered  by  the  jury  in  determining  what  was  a  reasonable 
time  in  which  to  perform  it. 

The  court  refused  to  set  aside  the  verdict  as  contrary  to  the 
evidence.    This  is  assigned  as  error. 

Without  attempting  a  discussion  of  the  evidence,  which 
covers  some  two  hundred  pages  of  the  printed  record,  it  is  only 
necessary  to  say  that  there  is  sufficient  evidence  to  sustain  the 
verdict  of  the  jury. 

The  judgment  complained  of  must  be  affirmed. 

Affirmed. 
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Ricbmonl 

Southern  Railway  Co.  v.  Commonwealth. 
January  23,  1908. 

1.  Interstate    Commeirce — Furnishing    Empty    Cars — Regulations. — Fur- 

nishing empty  cars  for  an  interstate  shipment  is  a  necessary  part 
of  interstate  commerce,  and  a  statute  which  undertakes  to  regulate 
the  time,  manner  and  conditions  under  which  such  cars  shall  be 
furnished,  is  a  regulation  of  an  essential  part  of  interstate 
commerce. 

2.  Ck)NSTiTUTiONAL   Law — Test   of   Validity. — ^The  constitutional   validity 

of  a  law  is  to  be  tested,  not  by  what  has  been  done  under  it,  but  by 
what  may  be  done. 

3.  Intebstate  Commebce — Furnishing  Empty  Cars — Car  Service — Rule  I 

Unreasonable  Burden. — ^Rule  I  prescribed  by  the  State  Corporation 
Commission  for  the  government  of  transportation  companies  and 
shippers  doing  business  in  this  state,  which  requires  such  com- 
panies unconditionally  to  furnish  empty  cars  to  shippers  within 
four  days  after  application  therefor  and  imposes  a  penalty  for  its 
violation,  in  so  far  as  it  applies  to  interstate  shipments,  imposes 
an  unreasonable  burden  on  interstate  commerce,  and  is  in  conflict 
with  the  Act  of  Congress  regulating  interstate  commerce.  Where 
such  burden  is  imposed  it  is  immaterial  what  mode  of  procedure  is 
adopted  to  enforce  the  rule,  or  what  penalty  is  prescribed. 

4.  Interstate   Commebce — Furnishing   Cars — RecLsonahle  Regulations   by 

States. — ^A  state  may,  in  the  absence  of  action  by  Congress,  pre- 
scribe rules  and  regulations  for  transportation  companies  and  ship- 
pers in  the  matter  of  furnishing  and  loading  cars  for  interstate 
shipments,  provided  such  rules  and  r^ulations  be  reasonable  and 
just,  and  do  not  in  their  application  directly  infringe  upon  the 
commerce  clause  of  the  constitution  of  the  United  States,  or  violate 
some  right  of  such  companies  or  shippers  protected  thereby.  For 
divergence  of  opinion  on  this  point,  see  separate  opinions  of  judges. 

Appeal  from  the  State  Corporation  Commission. 

Reversed. 
The  opinion  states  the  case. 

Alfred  P.  Thoin,  Robert  B.  Tunstall  and  John  K.  Graves, 
for  the  appellant. 
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Attorney-General  Wm,  A.  Aiiderson,  for  the  commonwealth. 
Cakdwell^  J.,  (with  whom  Keith^  P.,  concurs.) 

The  rules  establishel  by  the  State  Corporation  Commission 
for  the  regulation  of  transportation  companies  and  shippers^ 
doing  business  in  this  state  came  under  review  in  Atlantic  Coast 
Line  Railway  Co.  v.  Commonwealth,  102  Va.  599,  46  S.  E. 
911,  and  it  was  held  that,  while  said  rules  and  regulations,  as 
applied  to  transportation  companies  and  shippers  doing  busi- 
ness  in  this  state,  are  reasonable,  just  and  valid,  whether  said 
rules  and  regulations  do,  in  their  operation,  directly  infringe 
upon  the  commerce  clause  of  the  constitution  of  the  United 
States,  or  violate  some  right  of  such  companies  or  shippers  pro- 
tected by  that  instrument,  can  be  properly  determined  only  as 
the  questions  arise  in  concrete  cases,  and  upon  the  particular 
facts  of  each  case,  the  court  saying:  "The  State  Corporation 
Commission  has  no  authority  to  make  any  rule  or  regulation  in 
conflict  with  the  constitution  of  the  United  States,  and  if  any 
such  rule  or  regulation  is  made,  which,  in  its  application  to  the 
facts  of  a  particular  case,  violates  any  right  of  a  defendant  pro- 
tected by  the  constitution  of  the  United  States,  he  may  have  its 
validity  tested  by  an  appeal  to  this  court,  notwithstanding  its 
refusal  to  pass  on  the  abstract  proposition  presented  on  the 
present  appeal." 

A  concrete  case  is  presented  on  this  appeal,  and  arises  out  of 
an  alleged  violation  on  the  part  of  appellant  of  Rule  I  of  the 
series  of  rules  and  regulations  established  by  the  State  Cor- 
poration Commission  for  the  government  of  transportation  com- 
panies and  shippers  doing  business  in  this  state,  which  rule  is 
as  follows : 

"When  a  shipper  makes  verbal  or  written  application  to  a 
railroad  company  for  a  ear  or  cars,  to  be  loaded  with  any  kind 
of  freight  embraced  in  the  tariff  of  said  company,  stating  in 
said  application  the  character  of  the  freight,  and  its  final  des- 
tination, the  railroad  company  shall  furnish  same  within  four 
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days  from  seven  o'clock  A.  M.  the  day  following  such  applica- 
tion. 

"Or,  when  the  shipper  making  such  application  specifies  a 
future  day  on  which  he  desires  to  make  a  shipment,  giving  not 
less  than  four  days'  notice  thereof,  computing  from  seven  o'clock 
A.  M.  the  day  following  such  application,  the  railroad  com- 
pany shaU  furnish  such  car  or  cars  on  the  day  specified  in  the 
application. 

*'For  failing  to  comply  with  this  rule,  the  company  so  of- 
fending shall  forfeit  and  pay  to  the  shipper  applying  the  sum 
of  $1.00  per  car  per  day,  or  fraction  of  a  day's  delay  after  ex- 
piration of  free  time,  upon  demand  in  writing,  made  within 
thirty  days  thereafter  by  the  shipper ; 

^'Provided,  however,  that  this  rule  shall  not  apply  to  ship- 
ments of  coal  and  coke  from  mines  and  ovens." 

Appellant  was  cited  to  appear  before  the  State  Corporation 
Commission  at  its  court  room  in  the  city  of  Richmond  on  the  2nd 
day  of  May,  1906,  to  show  cause,  if  any  it  could,  why  a  fine 
should  not  be  imposed  upon  it  for  its  violation  of  law  and  its  pub- 
lic duty,  in  that  it  had  failed  and  refused  to  furnish  to  one  M.  AV. 
Cutshall,  at  Rapidan  station,  on  the  line  of  appellant's  railway, 
in  Virginia,  certain  cars  alleged  to  have  been  properly  ordered 
by  CutshaU  for  loading,  at  Rapidan  station,  the  niunber  of  cars 
ordered  and  the  dates  on  which  they  were  ordered  in  each  in- 
stance being  stated,  and  the  period  of  appellant's  delinquency  in 
€ach  case  named;  all  of  the  nine  delinquencies  alleged,  except 
one,  consisting  of  a  delay  in  furnishing  cars  for  loading  tele- 
graph or  telephone  poles  for  shipment,  either  to  Calverton  sta- 
tion, Baltimore,  Md.,  to  Dover,  Pa.,  Camden,  X.  J.,  or  to  North 
Philadelphia. 

On  the  day  named  in  the  citation,  appellant  appeared  and 
made  answer  thereto,  making  objection  to  the  proposed  impo- 
sition of  a  fine  upon  it  mainly  on  the  ground  that  the  order  of 
the  conunission  to  show  cause  why  a  penalty  should  not  be 
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imposed  upon  it  was  based  upon  an  alleged  failure  of  appellant 
to  furnish  a  car  or  cars  for  the  loading  of  freight  for  interstate 
shipment,  and  that  the  rule  of  the  commission  alleged  to  have 
been  violated  is,  as  applied  to  an  interstate  shipment,  or  inter- 
state shipments,  ultra  vires,  void,  and  of  no  effect,  because  it 
amounts  to  a  regulation  of  interstate  commerce,  or  to  an  unrea- 
sonable burden  thereon,  in  either  of  which  cases  it  is  an  in- 
fringement upon  the  powers  of  congress  under  sub-section  3  of 
section  8  of  article  1  of  the  constitution  of  the  United  States, 
which  confers  upon  congress  the  exclusive  power  to  regulate 
commerce  with  foreign  nations  and  among  the  states,  etc. 

The  Commission  having  considered  the  testimony  adduced, 
and  the  objections  made  by  the  appellant  to  the  right  of  the 
Commission  to  take  action  in  the  case,  though  finding  diflBculty, 
as  its  order  states,  in  arriving  at  a  satisfactory  conclusion,  over- 
ruled the  objection  made  to  Eule  I  supra,  as  applied  to  inter- 
state shipments,  held  the  rule  valid,  imposed  upon  appellant  a 
fine  of  $50.00,  and  ordered  that  the  fine,  together  with  the  costs 
of  the  proceeding  be  paid  to  the  clerk  of  the  Commission  within 
thirty  days  from  the  entry  of  the  order. 

The  assignments  of  error  present  for  our  determination  the 
paramount  question,  whether  or  not  the  application  of  Rule  I 
to  the  facts  of  this  case  brings  it  in  conflict  with  the  interstate 
commerce  clause  of  the  constitution  of  the  United  States,  supra, 
and  so  renders  the  rule  void  and  of  no  effect. 

The  subject  of  this  litigation  is  of  the  greatest  importance 
to  the  transportation  companies  of  the  state  engaged  in  the 
transportation  of  freight,  as  well  as  to  shippers  of  freight,  and 
requires  the  careful  consideration  here,  which  the  order  ap- 
pealed from  indicates  was  given  it  by  the  State  Corporation 
Commission,  charged,  as  is  the  Commission,  by  the  constitution 
and  statutes  of  the  state  with  the  duty  of  fixing  and  prescribing 
storage,  demurrage  and  car-service  charges,  which  may  be  col- 
lected by  railroad  and  other  transportation  companies  on  freight 
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transported  or  to  be  transported  by  them,  and  to  be  paid  by 
them  on  freight  delayed  and  ears  not  furnished  or  placed  by 
them  when  required,  with  rules  and  regulations  governing  the 
same.    A.  C.  L.  R.  Co.  v.  Com'th,  supra. 

That  shipments  of  freight  from  this  state  into  other  states  is 
interstate  commerce,  requires  no  argument  or  citation  of  au- 
thority,  but  the  learned  attorney-general  contends  that  the  fur- 
nishing of  empty  cars  to  shippers  to  be  sent  into  other  states 
is  not  interstate  commerce,  nor,  indeed,  commerce  at  all,  for 
the  reason  that,  "as  a  matter  of  fact,  and  in  legal  intendment 
also,  'commerce'  does  not  begin  certainly  until  the  car  has  been 
loaded,  probably  not  until  its  custody  has  been  yielded  by  the 
shipper  to  the  transportation  company.'' 

It  would  seem  quite  difficult,  if  not  impossible,  to  maintain 
a  distinction  between  interstate  commerce  as  applied  to  the 
article  to  bo  transported  and  interstate  commerce  as  applied  to 
the  instrumentalities  by  which  such  commerce  is  carried  on, 
especially  in  view  of  the  fact  that  it  is  not  questioned  that 
empty  cars  furnished  shippers  to  be  sent  into  other  states  are, 
after  they  are  loaded  and  put  into  the  custody  of  the  carrier, 
instrumentalities  of  commerce,  and,  therefore,  conmierce  itself, 
the  exclusive  control  of  which  is  in  congress. 

That  cars  engaged  in  interstate  traffic,  although  unloaded 
and  not  in  motion,  are  instrumentalities  of  commerce  seems 
clearly  settled  in  Johnson  v.  So.  Pac.  Co.,  196  U.  S.  1,  49  L. 
Ed.  363,  25  Sup.  Ct.  158,  where  the  question  arose,  whether  a 
dining  car  regularly  engaged  in  interstate  traffic  ceased  to  bo 
so  when  waiting  for  the  train  to  make  the  next  trip,  and  it  was 
held  that  it  did  not ;  the  opinion  of  the  court,  after  reviewing 
the  contentions  of  counsel  and  authorities  cited,  saying:  "Con- 
fessedly this  dining  car  was  under  the  control  of  congress  while 
in  the  act  of  making  its  interstate  journey,  and  in  our  judgment 
it  was  equally  so  when  waiting  for  a  train  to  be  made  up  for 
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the  next  trip.    It  was  being  regularly  used  in  the  movement  of 
interstate  traffic  and  so  within  the  law." 

Instrumentalities  of  commerce  are,  ex  necessitate,  a  part 
of  commerce,  and  if  a  car  for  an  interstate  shipment  is  to  be 
regarded  as  a  necessary  instrumentality  by  which  an  interstate 
shipment  is  to  be  carried,  and  in  fact  a  part  of  the  interstate 
commercial  duty  of  the  carrier  to  furnish,  then  interstate  com- 
merce cannot  be  confined  to  the  mere  act  of  transit,  since  re- 
ceiving, loading,  unloading,  switching  .and  delivery  are  as 
essentially  parts  of  interstate  commerce  as  the  act  of  transit. 
It  would  not  be  contended  that  a  state  could  forbid  any  of  these 
things,  as  a  more  effectual  way  of  prohibiting  interstate  com- 
merce could  not  be  devised;  and  if,  instead  of  undertaking  to 
forbid  the  furnishing  of  cars  for  interstate  shipments,  or  the 
loading,  or  switching,  or  delivery,  the  state  should  undertake 
to  regulate  all  these  things,  clearly  as  it  would  seem  upon  rea- 
son and  authority,  that  would  be  a  regulation  of  an  essential 
part  of  interstate  commerce.  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  214,  29  L.  Ed.  158,  5  Sup.  Ct.  826;  Stanley 
V.  Wabash  B.  Co.,  100  Mo.  435,  13  S.  W.  709,  8  L.  R  A.  549. 

A  later  case  more  directly  in  point  is  Houston  &  Texas  Cent. 
B.  Co.  V.  Mayes,  201  U.  S.  321,  50  L.  Ed.  772,  26  Sup.  Ct. 
491,  (spoken  of  hereafter  in  this  opinion  as  the  Texas  case), 
in  which  a  provision  of  the  revised  statutes  of  Texas  of  a  simi- 
lar character  and  import  to  Rule  I,  supra,  was  declared  void 
when  applied  to  interstate  commerce,  on  the  ground  that  it  was 
in  conflict  with  the  commerce  clause  of  the  Federal  constitution. 

A  comparison  of  Rule  I  .in  question  with  the  Texas  statute, 
condemned  in  the  case  just  cited,  discloses  that  the  rule  is  more 
imreasonable  and  imposes  even  a  greater  burden  on  interstate 
<5ommerce  than  the  provisions  of  the  Texas  statute.  While 
that  statute  limited  the  number  of  cars  that  might  be  required, 
allowed  a  longer  time  within  which  the  carrier  should  furnish 
them,  the  time  fixed  being  according  to  the  number  of  cars  ap- 


Digitized  by 


Google 


So.  E.  Co.  r.  Commonwealth,  107  Va.  771.  777 


OpiDion. 


plied  for,  the  applicant  to  deposit  with  the  agent  of  the  carrier 
one-fourth  of  the  amount  of  the  freight  charge  for  the  use  of 
the  cars  applied  for,  unless  the  carrier  agreed  to  waive  this  re- 
-quirement,  and  the  provisions  of  the  statute  "not  to  apply  in 
cases  of  strikes  or  other  public  calamity."  Rule  I,  under  con- 
sideration, is  absolute  in  its  requirements,  making  no  exception 
for  sudden  congestions  of  traffic  occasioned  by  wrecks  or  other 
causes  mentioned  by  the  court  in  the  Texas  case,  which  would 
excuse  the  carrier.  Xo  allowance  is  made,  as  in  the  Texas 
statute,  for  the  failure  to  furnish  cars  within  the  required  time 
occasioned  by  a  strike  or  other  public  calamity,  nor  does  it 
allow  more  free  time  for  the  furnishing  of  fifty  cars  than  for 
one,  and  no  deposit  is  required  to  insure  the  good  faith  of  the 
shipper.  The  application  may  be  verbal,  or  even  by  telephone, 
and  the  shipper  not  required  to  designate  a  point,  such  as  a 
side-track  where  loading  is  practicable,  and  the  number  of  cars 
he  may  order  is  not  limited.  Under  the  requirements  of  the 
rule,  the  equipment  of  the  carrier  from  other  states  might  have 
to  be  withdrawn  to  an  extent  necessarily  and  directly  obstruct- 
ing the  movement  of  interstate  commerce  originating  in  such 
other  states. 

The  rule  is  not  rendered  less  absolute  and  inexorable,  as  con- 
tended on  behalf  of  the  commonwealth,  by  Rule  XX  of  the 
series  of  rules  established  by  our  State  Corporation  Commis- 
sion, whereby  the  Conmaission  reserves  the  right  at  all  times, 
and  under  all  circimistances,  "whenever  justice  demands  such 
action,  to  suspend  the  operation  of  these  rules,  or  any  one  or 
more  of  them,  in  whole  or  in  part."  ^Vhether  or  not  the  Com- 
mission would  have  had  the  right  to  exercise  their  discretion  in 
the  enforcement  of  the  rule  in  such  cases  as  this,  had  not  Rule 
XX.  been  embraced  in  the  series  of  rules,  need  not  be  here 
determined.  The  constitutional  validity  of  a  law  is  to  be  tested, 
not  by  what  has  been  done  under  it,  but  by  what  may  be  done. 
Stuart  V.  Palmer,  74  X.  Y.  191,  30  Am.  Rep.  289 ;  Violette  v. 

Vol.   cvii — 98. 
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Alexandria,  92  Va.  561,  23  S.  E.  909,  53  Am.  St.  Rep,  825^ 
31  L.  R.  A.  382. 

In  the  Texas  case  the  syllabi  are  as  follows : 

'*An  absolute  requirement  that  a  railroad  engaged  in  inter- 
state commerce  shall  furnish  a  certain  number  of  cars  on  a 
specified  day  to  transport  merchandise  to  another  state,  regard- 
less of  every  other  consideration,  except  strikes  and  other  public 
calamities,  transcends  the  police  power  of  the  states  and 
amounts  to  a  burden  upon  interstate  commerce;  and  articles 
4497-5000  Rev.  Stat.  Texas,  being  such  a  requirement,  are. 
when  applied  to  interstate  commerce  shipments,  void  as  a  vio- 
lation of  the  commerce  clause  of  the  Federal  constitution. 

"Such  a  regulation  cannot  be  sustained  as  to  interstate  com- 
merce shipments  as  an  exercise  of  the  police  power  of  the  state."'^ 

In  the  argument  of  counsel  it  is  said :  '^The  intention  of  the 
constitution  was  to  confer  the  power  to  regulate  interstate  com- 
merce exclusively  upon  congress,  and  not  to  divide  the  power  be- 
tween the  state  legislature  and  congress.  One  of  the  chief  objects 
of  the  constitution  was  to  rid  commerce  of  the  conflicting  vexa- 
tious and  burdensome  restrictions,  which,  under  the  articles  of 
confederation,  had  been  imposed  by  the  various  states." 

In  a  more  recent  case  (McNeill  v.  Southern  By.  Co.,  202 
U.  S.  543,  50  L.  Ed.  1142,  26  Sup.  Ct.  722,)  the  question  in- 
volved was,  whether  or  not  an  order  of  the  North  Carolina 
Corporation  Commission,  requiring  the  defendant  railway  com- 
pany, upon  payment  of  freight  charges,  to  make  delivery  be- 
yond its  right  of  way  and  on  a  private  siding  of  the  Greensboro 
Coal  &  Ice  Co.  of  certain  cars  consigned  to  the  latter  company 
at  Greensboro,  N.  C,  from  points  without  the  state  of  North 
Carolina,  was  repugnant  to  the  commerce  clause  of  the  Federal 
constitution;  and  by  a  unanimous  court,  the  order  was  held  to 
be  invalid,  the  ruling  being  rested  on  the  same  grounds  upon 
which  the  appellant  here  relies  as  invalidating  Rule  I  of  our 
State  Corporation  Commission,  viz:  that  the  order  imposed  a 
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burden  on  interstate  commerce,  and  that  it  conflicted  with  those 
provisions  of  the  act  to  regulate  commerce  which  prohibit  unjust 
discrimination.  Among  the  authorities  cited  in  that  case  is  the 
Texas  case,  supra. 

It  is  further  contended  in  the  argument  of  the  learned  attor- 
ney-general, that  the  Texas  case  is  to  be  distinguished  from  tho 
case  at  bar,  on  the  ground  that  the  Texas  case  was  a  suit  by  a 
shipper  to  redress  a  private  wrong,  and  the  Texas  statute  pre- 
scribed a  penalty  of  $25  for  each  day's  delay  in  furnishing 
empty  cars  after  the  expiration  of  free  time,  and  in  addition 
thereto  the  shipper  was  entitled  to  recover  the  actual  damages  he 
sustained ;  while  the  penalty  prescribed  by  Rule  I,  supra,  is 
only  $1  for  each  day's  delay  after  the  expiration  of  free  time. 
Nothing,  however,  appears  in  the  decided  cases  referred  to 
indicating  that  the  eifect  of  the  rule  upon  the  conduct  of  the 
carrier  in  conducting  its  interstate  business  is  to  be  measured  or 
determined  by  either  the  mode  of  procedure  or  the  amount  of 
the  penalty  prescribed  for  a  violation  of  the  statute  or  rule. 
True,  a  penalty  may  be  so  great  as  to  invalidate  a  statute  which 
otherwise  would  be  valid ;  but,  so  far  as  this  case  is  concerned, 
the  amount  of  the  penalty  is  a  minor  consideration,  and  nothing 
appears  to  show  that  it  was  not  so  regarded  in  the  Texas  case. 
It  is  also  true  that  in  the  Texas  case  the  statute  under  review, 
which  is  similar,  in  so  far  as  it  is  an  attempt  to  regulate  inter- 
state commerce,  to  Rule  I  supra,  was  held  invalid  on  the  de- 
clared ground  that  exceptions  were  not  made  for  cases  which 
might  occur,  rendering  the  carrier  unable  to  furnish  cars  within 
the  time  specified;  but  a  careful  examination  of  the  printed 
record  in  that  case  fails  to  disclose  any  evidence  of  a  wash-out 
or  sudden  congestion  of  trafiic,  or  unavailable  detention  of  cars 
in  other  states  or  in  other  places  in  the  same  state,  or  any  other 
circumstances  which  the  court  declared  should  excuse  the  rail- 
road company  from  furnishing  cars  applied  for.  In  other 
words,  the  court  took  judicial  notice  of  the  fact  that  such  condi- 
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tions  might  arise,  and  for  that  reason  the  statute  was  "likelv" 
to  do  great  injustice  to  the  roads,  and,  therefore,  declared  that 
the  statute  was  an  unreasonable  burden  upon  interstate  com- 
merce, and  invalid  so  far  as  interstate  shipments  were  con- 
cerned, reversing  the  judgment  of  the  Texas  court,  that  the 
railroad  company  should  pay  the  penalties  demanded  by  Mayes 
as  well  as  actual  damages. 

In  the  case  before  us,  circumstances  of  which  the  court  took 
judicial  notice  in  the  Texas  case,  as  likely  to  arise,  and  which 
should  excuse  the  carrier,  are  affirmatively  established  by  ap- 
pellant's uncontro verted  testimony.  This  testimony  shows  that 
appellant  operates  a  continuous  line  of  railroad  through  Vir- 
ginia, North  and  South  Carolina,  Georgia,  Alabama,  Mis-sis- 
sippi,  Tennessee,  Florida,  Kentucky,  Indiana  and  Illinois,  and 
that  it  operates  its  freight  trains  no  farther  north  than  Alex- 
andria, Va. ;  so  that  a  large  part  of  its  interstate  traflBc  originat- 
ing in  Virginia,  destined  to  northern  points,  moves  only  a  short 
distance  over  its  rails,  being  delivered  at  Alexandria  to  its  ci>n- 
nections  for  transportation  to  destination;  that  at  the  time  the 
cars  were  demanded  by  Cutshall  there  was  an  ^'unprecedented 
movement  of  lumber  in  open  cars ;"  that  Outshall's  freight  con- 
sisted of  telegraph  or  telephone  poles,  which  required  a  special 
class  of  equipment  with  special  appliances,  viz. :  flat  cars  of  the 
same  height,  fastened  together  with  chains;  that  the  demand 
was  "tremendously  active,''  and  that  a  "very  serious  shortage 
in  flat  cars"  had  resulted;  that  the  appellant  did  not  have  the 
cars  and  could  not  get  them,  although  it  used  every  effort  to  do 
so;  that  the  appellant  had  ordered  a  large  number  of  cars 
which  it  was  unable  to  secure,  owing  to  the  fact  that  the  ca^ 
builders  were  far  behind  in  filling  their  orders.  It  is  made 
further  to  appear,  that  if  the  cars  required  by  Cutshall  had 
been  furnished  in  the  time  prescribed  by  Eule  I,  supra,  if  they 
could  have  been  furnished  at  all,  they  would  have  had  to  be 
taken  from  other  parts  of  appellant's  line  of  railway,  where 
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engaged  in  interstate  or  intrastate  traflSc,  and  handled  empty 
to  liapidan  station,  and  in  all  probability  a  great  distance, 
whereby  appellant  might  have  been  subjected  not  only  to  like 
penalties  to  those  prescribed  by  the  rule  for  failure  to  furnish 
empty  cars,  and  imposed  in  this  case,  but  even  larger  penalties 
for  violation  of  a  statute  or  rule  of  another  state  from  which  the 
ears  would  have  had  to  be  withdrawn.  It  is  thus  made  to  ap- 
pear that  the  penalty  imposed  was  for  a  failure  to  do  the  im- 
possible or  to  obey  a  rule  which,  when  applied  to  the  facts  and 
eircumstances  made  to  appear  by  the  proof  in  the  proceeding, 
imposes  not  only  a  direct  but  an  unreasonable  burden  upon  the 
movement  of  interstate  shipments. 

It  is  not  controverted  that  the  authorities  maintain  the  right 
of  a  state,  in  the  absence  of  action  by  congress,  to  pass  laws  or 
to  confer  upon  an  administrative  agency  the  power  to  make 
reasonable  regulations,  which,  though  incidentally  affecting 
et'nmierce  are  not  intended  to  prescribe  rules  for  the  conduct  of 
that  commerce,  but  are  passed  or  established  in  the  exercise  of 
the  police  power  (called  the  reserved  power)  of  a  state,  to  pro- 
mote the  welfare  and  convenience  of  its  citizens,  subject  always 
to  the  condition  that  such  legislation  be  not  inconsistent  with 
the  national  constitution,  nor  in  derogation  of  any  right  granted 
or  secured  by  it. 

Many  instances  of  statutes  which  have  been  held  within  the 
competency  of  the  state,  though  affecting  interstate  commerce 
indirectly,  are  mentioned  in  the  opinion  by  Buchanan,  J.,  in 
A,  C.  L.  R.  Co,  v.  Commonwealth,  supra,  but  none  of  the 
statutes  referred  to  undertake  to  control  the  conduct  of  the  car- 
rier with  respect  to  interstate  commerce  in  a  case  similar  to 
the  one  we  are  considering. 

Calvert,  in  his  very  recent  treatise  on  the  Regulation  of 
Commerce,  at  page  93,  et  seq,,  after  declaring  that  while  the 
power  of  the  state  to  adopt  police  regulations  which  may  in- 
cidentally burden  commerce  is  admitted,  the   power  is  occa- 
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sionally  so  exercised  as  to  be  an  aid  to,  rather  than  a  burden 
on,  commerce,  and  that  there  are  many  occasions  where  the 
police  power  of  the  state  can  be  properly  exercised  to  insure  a 
faithful  and  prompt  performance  of  duty  within  the  limits  of 
the  state  upon  the  part  of  those  who  are  engaged  in  interstate 
commerce,  and  especially  is  this  so  with  respect  to  regulations 
having  in  view  the  convenience  of  the  public,  as  in  enforcing 
track  connections  between  two  railroads,  and  rules  for  the 
safety  of  persons  and  property,  which  are  to  be  regarded  as 
legislation  in  aid  of  commerce,  and  are  considered  with  special 
favor  by  the  courts,  further  says:  "But  when  a  state  statute 
has  been  enacted  which  may  be  said  to  have  relation  to  the 
public  morals,  the  public  health,  the  public  safety  or  the  public 
convenience,  the  subject  of  which  is  not  within  the  exclusive 
power  of  congress,  or  which  in  its  operation  does  not  conflict 
with  an  act  of  congress,  the  last  and  supreme  test  is  that  of 
reasonableness.  *  *  *  A.  statute  passed  in  pursuance  of 
any  of  the  purposes  for  which  this  power  may  be  exercised 
must  have  a  real  or  substantial  relation  to  the  object  for  which 
it  was  enacted,  and  if  it  unreasonably  or  unnecessarily  ham- 
pers commerce  between  the  states,  or  fails  to  make  allowance 
for  the  practical  difficulties  in  the  administration  of  the  law, 
it  cannot  be  approved."  Citing  among  others  the  Texas  case, 
supra. 

In  Western  Union  Teh  Co.  v.  James,  162  TJ.  S.  650,  40  L. 
Ed.  1105,  16  Sup.  Ct.  934,  the  statute  of  Georgia  required, 
under  a  penalty,  prompt  delivery  and  transmission  of  inter- 
state messages;  yet  the  Supreme  Court  of  the  United  States 
declared  it  valid,  on  the  ground  that  it  did  not  require  of  the 
telegraph  company  any  duties  in  addition  to  those  imposed 
upon  such  companies  by  the  common  law,  and,  therefore,  the 
statute  was  not  a  regulation  of  interstate  commerce,  because  it 
did  not  prescribe  a  rule  by  which  the  telegraph  company's  con- 
duct with  respect  to  interstate  messages  was  to  be  governed,  but 
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simply  imposed  a  penalty  upon  the  company  for  faUure  to  per- 
form its  common  law  duty.  In  the  opinion  stress  is  laid  upon 
the  fact  that  the  statute  contained  no  regulation  of  a  nature 
calculated  at  all  to  embarrass,  obstruct  or  impede  the  company 
in  the  full  and  fair  performance  of  its  duty  as  an  interstate 
sender  of  messages. 

To  the  same  effect  is  the  opinion  of  this  court  in  Postal  Tel. 
Co.  V.  Umstadter,  103  Va.  742,  50  S.  E.  259,  where  the  im- 
position of  the  penalty  prescribed  by  section  1291  of  the  code 
for  a  failure  to  transmit  from  Norfolk,  Va.,  a  message  to  be 
delivered  in  Baltimore,  Md.,  was  upheld  on  the  ground  that  the 
statute,  as  applied  to  the  facts  of  the  case,  was  not  a  violation 
of  the  commerce  clause  of  the  constitution  of  the  United  States. 
In  the  opinion  it  is  said :  *^Tt  is  settled  law  that  a  telegraph 
line  is  an  instrument  of  commerce,  and  that  telegraph  com- 
panies are  subject  to  the  regulating  power  of  Congress  in  re- 
spect to  their  foreign  and  interstate  business." 

The  reasoning  upon  which  the  authorities  agree  that  a  state 
statute,  in  so  far  as  it  imposes  a  penalty  for  failure  to  deliver 
a  message,  where  the  deliver}''  is  to  be  made  in  another  state, 
infringes  upon  the  exclusive  power  of  congress  to  control  com- 
merce is,  that  conflict  and  confusion  would  follow  the  attempted 
exercise  by  several  states  of  such  a  power.  The  same  reasoning 
applies  with  equal,  if  not  with  greater  force  to  the  case  before 
us.  In  the  proof  it  appears  that  other  states  through  which 
appellant's  railway  is  operated  have  a  similar  statute  or  rule 
of  regulation  to  Rule  I,  supra,  intended  to  control  transporta- 
tion companies  with  respect  to  their  duty  in  furnishing  cars 
for  interstate  as  well  as  intrastate  shipments  of  freight,  the  duty 
imposed  and  the  penalty  for  a  violation  of  the  prescribed  duty 
being  different  and  in  one  or  more  of  these  states  much  greater 
than  that  provided  for  in  Rule  I. 

When  unprecedented  conditions  arise,  as  they  will  in  the 
future  as  in  the  past,  whereby  appellant  cannot  possibly  fur- 
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iiish  cars  to  meet  the  demands  of  the  shippers  in  each  of  these 
states,  will  it  not  be  natural — in  fact  a  necessity — ^for  it  to 
withdraw  the  cars  in  use  or  needed  in  this  state  and  send  them 
for  the  use  of  shippers  in  another  state,  where  for  a  failure  to 
furnish  cars  the  penalty  to  be  suffered  is  much  larger  than  that 
incurred  by  a  failure  to  furnish  required  cars  in  this  state, 
whereby  conflict  and  confusion  in  the  conduct  of  appellant's 
interstate  traflSc  would  not  only  be  brought  about,  but  a  direct 
and  unreasonable  burden  imposed  upon  interstate  commerce  ? 
Clearly  such  a  condition  of  things  is  not  only  possible  but 
•likely"  to  happen,  as  said  in  the  Texas  case.  Would  not  the 
application  of  a  statute  or  rule  to  such  a  state  of  facts  and  cir- 
cumstances as  appear  in  this  record  necessarily,  directly  and 
unreasonably  operate  as  a  hinderance  to  and  interference  with 
interstate  conunerce?  This  question  has  been  fully  answered 
in  the  affirmative,  by  the  decisions  of  the  Supreme  Court  of  the 
United  States,  to  which  we  have  adverted,  and  "to  which  w^ 
must  look  in  determining  questions  of  this  character."  South- 
ern Ex.  Co.  V.  Goldberg,  101  Va.  619,  44  S.  E.  893,  62  L.  R. 
A.  669. 

There  is  nothing,  in  the  opinion  of  the  court,  in  the  Texas 
case,  supra,  which  denies  the  right  of  a  state  to  prescribe  a 
reasonable  rule  or  regulation  of  transportation  companies  and 
shippers  in  the  matter  of  furnishing  and  loading  cars  for  inter- 
state as  well  as  intrastate  shipments  of  freight,  provided  the 
rule  or  regulation  be  reasonable  and  just,  and  does  not  in  its 
application  directly  infringe  upon  the  commerce  clause  of  the 
constitution  of  the  United  States,  or  violate  some  right  of  such 
companies  or  shippers  protected  by  that  instrument;  but  the 
Texas  statute  is  declared  invalid  upon  the  ground  that  it  was 
unreasonable,  in  that  exceptions  were  not  made  for  cases  which 
might  occur  rendering  the  carrier  unable  to  furnish  cars  within 
thv^  time  specified,  thereby  imposing  an  unreasonable  burden 
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upon  interstate  commerce.  The  opinion  in  that  case  concludes 
as  follows : 

*^While  railroad  companies  may  be  bound  to  furnish  sufficient 
cars  for  their  usual  and  ordinary  traffic,  cases  will  inevitably 
arise  where,  by  reason  of  an  unexpected  turn  in  the  market,,  a 
great  public  gathering,  or  an  unforeseen  rush  of  travel,  a  pres- 
sure upon  the  road  for  transportation  facilities  may  arise,  which 
good  management  and  a  desire  to  fulfill  all  its  legal  require- 
ments cannot  provide  for,  and  against  which  the  statute  in 
question  makes  no  allowance. 

^'Although  it  may  be  admitted  that  the  statute  is  not  far 
from  the  line  of  proper  police  regulation,  we  think  that  sufficient 
allowance  is  not  made  for  the  practical  difficulties  in  the  ad- 
ministration of  the  law,  and  that,  as  applied  to  interstate  com- 
merce, it  transcends  the  legitimate  powers  of  the  legislature.'^ 

Whether  or  not  congress  has  exercised  its  jurisdiction  in  the 
the  matter  of  furnishing  cars  to  shippers  to  be  sent  to  destina- 
tions without  the  state,  in  the  act  known  as  the  "act  to  regulate 
conunerce,"  as  su^ested  in  the  argument,  whereby  the  several 
states  of  the  Union  are  precluded  from  prescribing  any  rule  or 
regulation  relating  to  the  subject,  is  a  question  we  could  not 
consider  upon  this  record.  Texas  &  Pac,  By,  Co.  v.  Abilene 
C.  0.  Co.,  204  U.  S.  426,  51  L.  Ed.  553,  27  Sup.  a.  350. 

We  are  of  opinion,  for  the  reasons  stated,  that  Rule  I  of  the 
series  of  car  service  and  demurrage  rules,  established  by  the 
State  Corporation  Commission  for  the  government  of  trans- 
portation ox)mpanies  and  shippers  doing  business  in  this  state, 
here  in  question,  as  applied  to  this  case,  is  invalid  and  void,  be- 
cause in  conflict  with  the  commerce  clause  of  the  constitution  of 
the  United  States.  Therefore,  the  judgment  of  the  Commission 
appealed  from  will  be  reversed  and  annulled,  and  this  proceeding 
dismissed. 

Whittle^  J. : 

I  concur  in  the  opinion    of    Judge    Cardwell  in  this  case. 
Vol.  cvn — 99. 
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namely,  that  Rule  I,  in  question,  is  not  a  reasonable  exercise  of 
the  police  power  of  the  state  with  respect  to  furnishing  cars 
for  interstate  shipments,  but  I  desire  to  emphasize  the  fact 
that  I  am  of  opinion  that  it  is  within  the  competency  of  the 
State  Corporation  Commission,  in  the  absence  of  legislation  by 
congress,  or  action  by  the  Interstate  Conmierce  Commission,  to 
establish  and  enforce  reasonable  rules  and  regulations  requiring 
railroad  companies,  on  application  of  intending  shippers,  to 
supply  adequate  car  service,  whether  the  freight  be  intended 
for  intrastate  or  interstate  shipment;  and  that,  in  the  present 
state  of  the  decisions  of  the  Supreme  Court  of  the  United  States 
on  the  subject  of  interstate  shipments  (the  controlling  influence 
of  which  is  conceded),  the  crucial  test  of  the  validity  of  such 
rule  is  its  reasonableness. 

Buchanan  and  Harrison^  J.  J. : 

We  concur  in  the  conclusion  reached  by  the  other  members 
of  the  court,  that  Rule  I  of  the  State  Corporation  Commission 
is  invalid,  but  do  not  concur  in  the  reasoning  by  which  they 
reach  that  conclusion.  Their  reasoning,  if  followed  to  its  logical 
result  as  we  imderstand  it,  would  not  only  render  the  rule  in 
question  invalid,  but  would  make  it  impossible  for  the  State 
Corporation  Commission  to  make  any  valid  rule  on  the  subject. 

We  base  our  conclusion  in  the  case  upon  the  principles  an- 
nounced and  the  reasons  given  in  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Houston  £c.  R.  Co. 
Y.  Mayes,  201  U.  S.  321,  50  L.  Ed.  772,  26  Sup.  Ct.  491,  which 
clearly  recognizes,  as  we  understand  it,  the  right  of  the  state, 
under  its  police  or  reserved  powers,  to  make  reasonable  regula- 
tions as  to  the  furnishing  of  cars  by  railroad  companies,  not 
only  for  intrastate,  but  also  for  interstate  shipments. 

Reversed, 
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RiCbMOHl 

Taylor,  Receiver,  and  Others   v.    Sutherlix-Meade   To- 
bacco Company  and  Others. 

January  16,  1908. 

January  30,  1908. 

Absent,  Card  well,  J. 

1.  Attachments — Affidavit  hy  Secretary  and  Treasurer  of  Corporation — 

Agent. — ^An  attachment  awarded  to  a  corporation  as  plaintiff,  based 
upon  the  affidavit  of  its  secretary  and  treasurer,  as  such  and  without 
more,  cannot  be  maintained.  The  court  cannot  say,  as  a  matter  of 
law  and  in  the  absence  of  averment,  that  the  term  "secretary  and 
treasurer"  necessarily  imports  the  relation  of  agency  between  such 
officer  and  his  corporation  within  the  intendment  of  the  attachment 
laws  of  this  state,  which  require  the  affidavit  to  be  made  by  "the 
plantiff,  his  agent  or  attorney."  If  he  is  .in  fact  such  agent,  it 
should  be  so  averred  in  the  affidavit.  Attachment  laws  being  in 
derogation  of  the  common  law,  and  harsh  in  their  application,  sub- 
stantial compliance  with  their  requirements  musrt  be  made  to  appear 
on  the  face  of  the  proceedinigs. 

2.  Attachments — Affidavit — Treasurer  as  Agent  of  Corporation. — The  fact 

that  a  statute  authorizes  service  of  process  against  a  corporation 
on  its  treasurer  is  not  a  recognition  of  the  treasurer  as  the  repre- 
sentative of  the  corporation  in  all  legal  proceedings. 

3.  Taxation — Funds    in    Court — Distribution — Payment  of  Taxes, — Upon 

principle,  and  also  in  accordance  with  the  provisions  of  Sec.  492b, 
Code,  1904,  it  is  the  duty  of  a  court,  before  distributing  a  fund 
under  its  control,  to  provide  for  the  payment  of  taxes  and  levies 
due  by  the  debtor  whose  assets  are  being  distributed.  A  court,  as 
the  representative  of  the  M)vereignty  of  the  state,  should  make  no 
order  for  the  distribution  of  funds  under  its  control  until  pro- 
vision is  made  for  the  payment  of  taxes  and'  levies  due  to  the 
commonwealth  and  its  municipalities. 
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4.  Appeal  and  Ebbor — Attctchnients — Amending  of  Affidavit, — Courta  ac- 
quire jurisdiction  of  attachments  in  equity  alone  by  force  of  the 
affidavit;  and,  upon  appeal,  in  a  case  founded  upon  an  insufficient 
affidavit,  this  court  can  only  abate  the  attachment  and  ddsmiss  the 
proceeding,  in  the  absence  of  an  application  to  the  trial  court  Uy 
amend  the  affidavit.  In  the  absence  of  statute,  it  cannot  remand 
the  case  to  the  trial  court  for  the  purpose  of  amending  the 
affidavit. 

Appeal  from  a  decree  of  the  Corporation  Court  of  the  city  of 
Lynchburg  in  the  cases  of  Sutherlin-Meade  Tobacco  Co.  v. 
Commonwealth  Tobacco  Co,  and  Others,  and  Butler  v.  Comr 
monwealth  Tobacco  Co,  and  Others,  heard  together.  From  a 
decree  in  favor  of  Sutherlin-Meade  Tobacco  Co.  Taylor, 
Receiver,  and  Butler  appeal. 

Reversed. 

The  opinion  states  the  case. 

Scott  £  Buchanan,  for  the  appellants. 

Cashie  cC  Coleman  and  ^Vilson  &  Manson,  for  the  appellees. 

AVhtttle^  J.,  delivered  the  opinion  of  the  court. 

This  is  an  attachment  in  equity,  sued  out  by  the  appellees, 
the  Sutherlin-Meade  Tobacco  Company,  against  the  Common- 
wealth Tobacco  Company,  a  foreign  corporation,  formerly  en- 
gaged in  the  manufacture  of  tobacco  at  Lynchburg,  Virginia,  to 
attach  the  property  of  the  defendant  company  in  this  state  and 
subject  it  to  plaintiff's  debt. 

There  was  a  motion  to  quash  the  attachment,  because  the 
affidavit  upon  which  it  was  issued  does  not  show  that  it  was 
made  by  "the  plaintiff,  his  agent  or  attorney,"  as  required  by 
the  present  statute  (Va.  Code,  1904,  ss.  2959,  2964),  which 
motion  was  overruled,  and  the  defendant  appealed. 

It  may  be  well  to  notice,  in  this  connection,  that  formerly 
the  statute  did  not  require  the  affidavit  to  be  made  by  "the 
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plaintiff,  his  agent  or  attorney/'  but  provided  only,  that  ^*0n 
-affidavit  at  the  time  or  after  the  institution  of  the  suit,  *  *  ^ 
the  clerk  shall  issue  an  attachment,"  etc.  Va.  Code,  3873,  sed.  2, 
p.  1009;  Benn  v.  Hatcher,  81  Va.  25,  35,  59  Am.  Eep.  645. 

In  this  instance,  the  affidavit  v^as  made  by  the  secretary  and 
treasurer  of  the  attaching  company,  and  the  single  question  in- 
volved in  this  preliminary  contention  is,  v^hether  the  words 
^^secretary  and  treasurer,"  ex  vi  termini,  import  that  such  officer 
is  the  agent  of  the  corporation. 

The  rule  governing  attachment  proceedings  is  thus  stated  in 
McAllister  v.  Guggenheimer,  91  Va.  317,  319,  21  S.  E.  475: 
^*In  this  state  statutes  have  been  enacted  declaring  the  manner 
in  which  the  property  of  such  debtors  (non-resident  debtors) 
may  be  subjected  to  the  payment  of  their  liabilities,  when  there 
is  no  lien  upon  the  property  for  their  payment.  Independent 
of  these  statutes,  a  court  of  equity  has  no  jurisdiction  to  sub- 
ject such  debtor's  property  in  favor  of  a  creditor  at  large.  The 
remedy  invoked  in  this  case  being  one  wholly  derived  from 
statute  law,  and  one  which  is  harsh  in  its  operation  toward  the 
party  against  whom  it  is  directed,  and  also  toward  the  creditors 
of  such  debtor  over  whom  the  attaching  creditor  obtains  priority, 
must  upon  its  face  show  that  the  requirements  of  the  statute 
have  been  substantially  complied  with."  Cfiting  4  Min.  Inst, 
(last  ed.)  404,  5;  Thatcher  v.  Powell,  6  Wheat.  119,  15  L.  Ed. 
221;  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed.  565;  Tate  v. 
lAggatt,  2  Leigh  99,  100;  Daniel  on  Attachments,  sees.  11,  12. 

In  the  recent  case  of  Merriman  Co.  v.  Thomas,  103  Va.  24, 
48  S.  E.  490,  the  court  said,  in  construing  an  analogous  statute 
requiring  the  affidavit  of  ^^the  plaintiff  or  his  agent"  to  an  ac- 
count filed  with  a  declaration  in  assumpsit  Va.  Code,  1904,  sec. 
3286),  that,  in  the  absence  of  averment  of  agency  in  the  affi- 
davit, the  plaintiff's  'Tbook-keeper"  would  not  be  held  to  be  his 
agent,  observing:  "The  statute  makes  an  innovation  upon  the 
established  mode  of  procedure  in  such  cases,  and  a  plaintiff,  in 
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order  to  take  advantage  of  it,  must  proceed  in  accordance  with 
its  provisions.'^  The  distinction  is  also  drawn  between  an  agent 
and  other  employee,  and  authorities  cited  to  illustrate  that  dis- 
tinction : 

*'An  agent  is  one  employed  and  authorized  to  represent  and 
act  for  another,  and  the  distinguishing  features  of  the  agent 
are  his  representative  character  and  his  derivative  authority. "^ 
Mechem  on  Agency,  sec.  1. 

The  same  author  thus  draws  the  line  of  demarcation  between 
the  relation  of  principal  and  agent  and  that  of  master  and  ser- 
vant :  "The  true  distinction  is  to  be  found  in  the  nature  of  the 
undertaking  and  the  time  and  manner  of  its  performance. 
Agency  properly  relates  to  transactions  of  business  with  third 
persons,  and  it  implies  more  or  less  of  discretion  in  the  agent 
as  to  the  time  and  manner  of  his  performance.  Service,  on  the 
other  hand,  has  reference  to  actions  upon  or  about  things.  It 
deals  chiefly  with  manual  or  mechanical  execution,  in  which  the 
servant  acts  under  the  direction  and  control  of  the  master."  Id^ 
section  2. 

The  court,  at  page  28,  remarks:  "In  the  Cyclopedia  of  Law 
and  Procedure,  Vol.  2,  p.  5,  concerning  affidavits,  and  who  may 
make  them,  it  is  said,  that  *in  determining  this  question  refer- 
ence must  always  be  had  to  the  statutes  and  rules  of  court  gov- 
erning the  particular  affidavit.  Thus,  where  a  statute  specifi- 
cally points  out  who  may  make  a  certain  affidavit,  it  can  be 
made  by  no  other  than  those  specified.' 

"If  the  statute  had  prescribed  that  the  affidavit  should  be 
made  by  the  plaintiff  in  person,  then  it  could  have  been  made  by 
no  one  else,  and  when  it  is  declared  that  it  must  be  made  by  the 
'plaintiff  or  his  agent,'  the  courts  must  be  content  to  construe 
the  language  employed. 

"While  a  book-keeper  may  be,  and  often  is,  the  agent  of  his 
employer,  the  word  does  not,  ex  vi  termini,  import  that  relation, 
and  in  the  absence  of  averment  in  the  affidavit  that  it  exists. 
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the  couit  cannot  by  intendment  enlarge  the  ordinary  significa- 
tion of  the  word  so  as  to  bring  it  within  a  class  to  which  it  maj 
or  may  not  belong.'' 

So  in  this  case,  unless  the  court  is  prepared  to  announce,  a» 
a  matter  of  law,  that  the  words  "secretary  and  treasurer"  nec- 
essarily denote  the  existence  of  the  relation  of  agency  between 
affiant  and  the  attaching  corporation,  then  the  attachment  must 
faU. 

The  general  doctrine  is  well  settled,  that  the  powers  of  a  pri- 
vate corporation,  so  far  as  its  dealings  with  third  persons  are 
concerned,  are  primarily  lodged  in  its  board  of  directors,  from 
which  source  the  officers,  either  expressly  or  by  implication, 
derive  such  measure  of  authority  as*may  be  bestowed  upon  them. 

Mr.  Cook  discusses  the  subject  as  follows:  "The  board  of 
directors  have  the  widest  of  powers.  All  of  the  various  acts 
and  contracts  which  a  corporation  may  enter  into  are  entered 
into  by  and  through  the  board  of  directors.  The  board  of  di- 
rectors make  or  authorize  the  making  of  the  notes,  bills,  mort- 
gages, sales,  deeds,  liens  and  contracts  geoerally  of  the  cor- 
poration. They  appoint  the  agents,  direct  the  business,  and 
govern  the  policy  and  plans  of  the  corporation.  The  directors- 
elect  the  officers,  and  in  this  connection  it  may  be  added  that  at 
common  law  there  is  no  limit  to  the  number  of  offices  which  may 
be  held  simultaneously  by  the  same  person,  provided  that, 
neither  of  them  is  incompatible  with  any  other.  They  institute, 
prosecute,  compromise,  or  appeal  suits  at  law  and  in  equity 
which  the  corporation  brings  or  has  brought  against  it."  2 
Cook  on  Corporations,  (6th  ed.),  sec.  712;  Morawetz  on  Pri- 
vate Corp.,  sections  509,  510,  511. 

With  respect  to  the  powers  of  the  president  of  a  corporation, 
it  is  said:  "The  office  itself,  however,  confers  no  power  to 
bind  the  corporation  or  control  its  property.  The  president's 
power  as  an  agent  must  be  sought  in  the  organic  law  of  the  cor- 
poration, in  a    delegation    of    authority    from    it,  directly  or 
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through  its  board  of  directors,  formally  expressed  or  implied 
from  a  habit  or  custom  of  doing  business."  10  Cyc.  903 ;  2  Cook 
on  Corp.  (5th  ed.)  sec.  716;  Morawetz  on  Pri.  Corp.,  sec.  537. 
See  also  Crump  v.  U.  8.  Mining  Co,,  7  Gratt.  352,  56  Am.  Dec- 
116;  Hodges,  Ex  or  v.  Bank,  22  Gratt.  60. 

"The  secretary  of  a  corporation  has  no  power,  merely  as 
Secretary  of  the  company,  to  make  contracts  for  it.  The  secre- 
tary is  one  of  the  corporate  officers,  but  he  has  practically  no 
authority.  The  corporation  may,  of  course,  expressly  authorize 
the  secretary  to  contract  for  it,  or  may  accept  and  ratify  his 
contracts  after  they  are  made.  The  treasurer  of  a  corporation 
has  no  power,  merely  by  reason  of  his  office,  to  contract  for 
the  corporation."  2  Cook  on  Corp.  C.  5th  ed.)  sec.  717.  "A 
secretary  is  a  mere  servant,  His  position  is  that  he  is  to  do 
what  he  is  told,  and  no  person  can  assume  that  he  has  any 
authority  to  represent  anything  at  all."    Section  717,  note. 

In  4  Thomp.  on  Corp.,  sees.  4714,  4716,  the  author  says  of 
the  treasurer  of  a  private  corporation,  that  he  is  a  mere  minis- 
terial agent  or  employee,"  and  that  he  does  not  possess  '1)y 
virtue  of  his  office,  any  implied  or  ex  officio  powers  of  which  the 
courts  will  take  judicial  notice."  To  the  same  effect  is  3 
Clark  &  Marshall  on  Private  Corporations,  sec.  703. 

These  principles  are  sustained  by  numerous  decisions  of 
courts  of  the  highest  respectability,  and  are  laid  down  by 
standard  vn-iters  on  private  corporations   as  well  settled  law. 

A  nimiber  of  cases  have  been  adduced  by  learned  counsel  for 
the  appellees  touching  the  implied  authority  of  a  secretary  and 
treasurer  to  represent  his  company. 

Bristol  Bank  v.  Keavy,  128  Mass.  298,  is  cited  for  the  propo- 
sition that  a  treasurer  can  employ  an  attorney  to  collect  unpaid 
bills.  But  the  conclusion  of  the  court  in  that  case  was  largely 
influenced  by  the  fact  that  the  treasurer  was  acting  "under  the 
immediate  direction  of  one  of  the  officers  of  the  demandant 
corporation,  who  had  special  charge  of  that  class  of  matters  to 
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which  the  one  in  question  belonged."  See  page  302.  In  4 
Thomp.  on  Corp.,  sec.  4726,  that  case  is  explained,  and  in  the 
later  case  of  Craft  v.  So.  Boston  B.  B.  Co.,  150  Mass.  207,  22 
Is.  E.  920,  5  L.  R.  A.. 641,  a  different  conclusion  is  reached. 

In  Whitehall  Co.  v.  Hall,  102  Va.  284,  46  S.  K  290,  the 
familiar  doctrine  is  announced,  that  ^'admissions  and  represen- 
tations made  by  an  agent  of  a  corporation,  acting  within  the 
scope  of  his  authority  and  concerning  matters  entrusted  to  him, 
are  binding  upon  the  corporation.  Cook  on  Corp.  (4th  od.) 
section  726." 

In  Sparks  v.  Dispatch  Transfer  Co.,  104  Mo.  531,  15  S.  W. 
417,  12  L.  K.  A.  714,  24  Am.  St.  Rep.  351,  the  president  had 
been  held  out  as  having  authority  to  act  for  the  corporation,  and 
the  court  held  that  it  was  bound  by  his  acts.  To  the  same  effect 
are  Ceeder  v.  Loud  &c.  Co.,  86  Mich.  541,  49  N.  W.  575,  24 
Am.  St.  Rep.  134,  and  Sherman  Centre  Town  Co.  v.  Swigart, 
43  Kan.  292,  23  Pac.  569,  19  Am.  St.  Rep.  137. 

In  Ex  parte  Sergeant,  17  Vt.  425,  it  was  held  that,  under  a 
statute  requiring  ''the  plaintiff  to  file  an  affidavit"  (a  corpora- 
tion being  plaintiff,  and  consequently  unable  to  comply  literally 
with  the  requirement),  "the  statute  would  engraft  an  exception 
on  itself  in  favor  of  the  agent  or  head  of  a  corporation,''  and  that 
the  affidavit  could  be  made  by  "the  president  of  the  bank,  who 
is  the  head  of  the  corporation." 

In  St.  Louis  £'C,  B.  Co.  v.  Foivler,  113  Mo.  458,  20  S.  W. 
1069,  it  was  held  that  the  application  for  a  change  of  venue  by 
a  corporation  might  be  verified  by  the  affidavit  of  any  officer  or 
agent  of  the  corporation. 

In  Moline  &c.  v.  Curtis  38  Neb.  520,  57  :N^.  W.  161,  the 
attachment  was  based  on  an  affidavit  which  showed  on  its  face 
that  affiants  were  agents  of  their  corporation,  and  the  trial 
court  allowed  the  plaintiff  to  amend  by  inserting  that  they  were 
also  "Sec'y  &  Treas.,"  which  it  was  said  cured  the  "alleged 
defect." 

Vol.  c\ti— 100. 
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In  Chicago  dec.  B.  Co.  v.  Coleman,  18  111.  297,  68  Am.  Dec^ 
544,  the  court  held  the  admissions  of  the  president  of  a  rail- 
road company,  who  had  been  held  out  and  treated  as  the  execu- 
tive  head  of  the  corporation,  made  in  the  ordinary  course  of  hi* 
employment,  binding  upon  the  company. 

In  Forbes  Lithograph  Mfg.  Co.  v.  Winter,  107  Mich.  116,. 
64  N.  W.  1053,  it  was  held  that  an  affidavit  by  an  officer  of  the 
company,  as  to  the  correctness  of  the  account  sued  on,  was 
sufficient,  under  the  Michigan  statute  which  provided  that  in 
any  action  brought  on  an  account,  "if  the  plaintiff  or  some  one 
in  his  behalf"  should  make  an  affidavit  of  the  amount  due,  it 
should  be  deemed  prima  facie  evidence  of  such  indebtedness. 

In  the  two  cases  of  Corcoran  v.  Snow  Cattle  Co.,  151  Mass. 
72,  23  K  E.  728,  and  Merchant's  Nat'l  Bank  v.  Oas  Light  Co., 
159  Mass.  505,  34  K  E.  1083,  38  Am.  St.  Hep.  453,  it  was 
held  that  the  treasurers  of  certain  trading  and  manufacturing 
corporations  in  that  state  have  authority,  by  virtue  of  their 
office,  to  make  notes  on  behalf  of  the  company.  Mr.  Thompson, 
in  discussing  the  subject,  shows  that  the  doctrine  of  these 
cases  is  peculiar  to  Massachusetts;  that  it  rests  upon  an  estab- 
lished custom  which  obtains  with  respect  to  the  dealings  of  tha 
class  of  corporations  in  that  state,  and  is  not  in  accord  with 
the  weight  of  authority  elsewhere.  Thomp.  on  Corp.,  sections^ 
4720-1-2.  That  the  rule  is  not  of  universal  application  even  iu 
Massachusetts  is  shown  by  the  case  of  Craft  v.  South  Boston  R, 
Co.,  supra. 

The  reports  abound  with  cases  of  which  the  foregoing  are  exam- 
ples, in  which  corporations  have  been  made  repsonsible  for  acts 
of  persons  holding  themselves  out  as  agents,  sometimes  officers  of 
the  company  transcending  the  limits  of  their  authority,  or  even 
strangers  assuming  to  act  and  acting  as  agents,  with  knowledge 
of  the  company;  but  that  class  of  cases  is  wholly  beside  the 
mark  in  a  case  where  the  company  itself  is  seeking  to  make  an 
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act  done  by  one  of  its  officers  in  excess  of  his  general  authority 
the  foundation  of  rights  against  another. 

We  find  nothing  in  these  decisions  in  conflict  with  the  gen- 
eral proposition,  that  a  court  cannot  take  judicial  knowledge  of 
the  fact  that  the  secretary  and  treasurer  of  a  private  corpora- 
tion, virtute  officii,  is  agent  of  the  corporation  in  contemplation 
of  the  attachment  statutes. 

The  provision  found  in  Va.  Code,  1904,  sec.  3225,  which  al- 
lows service  of  process  upon  the  president,  treasurer,  or  other 
chief  officer,  etc.,  of  a  corporation,  is  also  relied  on  as  legislative 
recognition  of  the  authority  of  the  treasurer  as  the  legal  repre- 
sentative of  the  corporation  in  all  court  proceedings;  but  it  isf 
manifest  that  the  exact  language  of  the  enactment  is  not  sus- 
ceptible of  any  such  broad  construction. 

Nor  are  we  prepared  to  concede  that  a  ruling  contrary  to  the 
contention  of  the  appellees  will  operate  as  disastrously  upon 
business  enterprise  as  counsel  apprehend.  We  are  placing  no 
restrictive  limitation  upon  the  powers  of  the  secretary  and  treas- 
urer of  a  private  corporation  in  his  transactions  with  third  par- 
ties, whether  such  authority  be  derived  from  statute,  charter, 
by-law,  custom,  or  other  delegation,  express  or  implied.  The 
extent  of  our  pronouncement  is,  that  the  court  cannot  say,  as 
matter  of  law,  in  the  absence  of  averment,  that  the  term  "secre- 
tary and  treasurer"  necessarily  imports  the  relation  of  agency 
between  such  officer  and  his  corporation  within  the  intendment 
of  the  attachment  acts.-  Correct  practice  requires  the  affidavit 
to  aver  that  affiant  is  "the  plaintiff,  his  agent  or  attorney,"  ac- 
cording to  the  fact,  and  compliance  with  the  rule  imposes  no 
undue  hardship  upon  the  attaching  creditor.  Daniel  on  Attach- 
ment, sec.  14;  Sams  on  Attachment,  pp  190-120. 

We  are,  therefore,  of  opinion  that  the  trial  court  erred  in 

overruling  the  motion  of  the  defendant  to  abate  the  attachment. 

While  this  view  will  operate  a  dismissal  of  the  bill  in  the 

attachment  proceeding,  and  renders  consideration  of  other  as- 
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signments  of  error,  in  that  litigation,  unnecessary,  it  leaves  un- 
affected the  companion  case  of  Butler  v.  The  Commonwealth 
Tobacco  Company. 

The  latter  case  is  a  suit  in  behalf  of  all  creditors  of  the  com- 
pany. The  bill  alleges  the  pendency  of  a  suit  in  the  chancery 
court  of  New  Jersey,  where  the  company  was  chartered,  to 
administer  the  assets  (to  which  end  a  receiver  had  been  regu- 
larly appointed),  and  prays  that  an  auxiliary  receiver  may  be 
appointed  to  take  possession  of  the  Virginia  assets,  and  for  their 
administration  under  the  direction  and  in  accordance  with  the 
decrees  of  the  chancery  court  in  the  principal  case. 

The  state  of  Virginia  and  the  city  of  Lynchburg  filed  peti- 
tions asserting  claims  against  the  assets  for  taxes  due  by  the 
company  for  the  year  1904. 

By  the  decree  appealed  from,  the  trial  court  held  that  the 
Sutherlin-Meade  Tobacco  Company  had  a  lien  upon  the  tangible 
chattel  property  of  the  debtor  corporation,  by  virtue  of  its 
attachment,  prior  in  right  to  the  claim  of  Taylor,  receiver,  and 
to  the  city  of  Lynchburg  for  taxes,  but  that  the  city's  demand^ 
quoad  the  proceeds  of  sale  of  intangible  property,  was  superior 
to  any  right  or  claim  of  the  receiver. 

The  city  assigns  cross-error,  under  Rule  VIII,  to  the  priority 
allowed  the  Sutherlin-Meade  Tobacco  Company  as  to  the  tan- 
gible property. 

Though  that  particular  question  is  no  longer  vital,  we  are 
of  opinion  that,  under  the  general  doctrine  which  obtains  in 
such  cases,  and  in  accordance  with  the  provisions  of  Va.  Code, 
1904,  sec.  492b,  the  duty  devolved  upon  the  court,  before  dis- 
tributing the  fund  under  its  control,  to  provide  for  payment  of 
taxes  and  levies  due  by  the  company.  It  would,  indeed,  be  an 
anomalous  result  if  either  the  receiver  or  attaching  creditors 
could  come  into  the  courts  of  the  state  and  invoke  their  aid  to 
take  charge  of  and  administer  the  assets  of  an  insolvent  foreign 
corporation  (thereby  preventing  the  state  and  city  from  exer- 
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cising  their  right  to  levy  on  the  property  of  such  corporation 
to  enforce  payment  of  taxes),  and  at  the  same  time  deny  the 
power  of  the  court  to  discharge  the  taxes  out  of  the  fund  that 
it  is  called  on  to  administer. 

It  is  the  universal  rule  that  a  court,  as  the  representative  of 
the  sovereignty  of  the  state,  will  make  no  order  for  the  distribu- 
tion of  funds  in  custodia  legis  until  provision  is  made  for  pay- 
ment of  taxes  and  levies  due  to  the  commonwealth  and  its  muni- 
cipalities. Alderson  on  Eeceivers,  205 ;  In  re  Tyler,  149  U.  S. 
164,  37  L.  Ed.  689 ;  Qreely  v.  Provident  Savings  Bank,  98  Mo. 
458,  460,  11  S.  W.  980;  Bank  v.  Ewing,  (C.  C.  A.)  103  Fed. 
168 ;  2  Cooley  on  Taxatioti,  834,  also  note  5. 

For  the  foregoing  reasons,  the  decree  complained  of  must  be 
reversed,  the  bill  in  the  attachment  case  will  be  dismissed,  and 
the  creditors'  suit,  which  was  heard  with  it,  will  be  remanded 
for  further  proceedings  not  in  conflict  with  the  views  expressed 
in  this  opinion. 

Upon  a  petition  to  amend  order. 

Br  THE  court: 

The  prayer  of  the  petition  of  the  appellees,  that  the  order 
entered  in  this  case  at  a  former  day  of  the  present  term  be  so  far 
modified  as  to  remand  the  case  to  the  corporation  court  for  the 
purpose  of  enabling  the  appellants  to  prove  the  agency  of  the 
secretary  and  treasurer  of  the  company  is  denied. 

Courts  acquire  jurisdiction  in  attachments  in  equity  alone 
by  force  of  the  affidavit ;  and  on  appeal  in  a  case  founded  on  an 
insufficient  affidavit,  this  court  can  only  abate  the  attachment 
and  dismiss  the  proceeding,  in  the  absence  of  application  to 
amend  the  affidavit  in  the  trial  court.  This  seems  to  be  the 
universal  rule  in  jurisdictions  where  there  is  no  statutory  au- 
thority for  amending  the  affidavit. 

Reversed, 
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RiCDMOMl 

Adams,  Teustee,  and  Othees  v.   Tidewatee  Railway   Co. 

January  30,  1908. 

1.  Kailboads — Private    Crossings — Proceeding    under    Code     (1904)     Sec, 

1294b  (2). — The  fact  that  owners  of  land  adjacent  to  a  railroad  in 
their  written  request  to  the  company  denmnded  eight  crossings, 
while  they  only  designated  two  ini  their  notice  for  the  appointment 
of  commissioners  under  Sec.  1294b  (2),  Code  1904,  is  not  such 
evidence  of  bad  faith  on  their  part  as  will  warrant  the  trial  court 
in  refusing  to  appoint  commissioners.  The  railroad  company  is 
not  prejudiced  by  the  application  for  only  two  of  the  crossings. 

2.  Railroads — Private  Crossings — Roads  under  Construction. — The  statute 

providing  for  the  appointment  of  commissioners  to  determine 
whether  a  railroad  company  shall  be  compelled  to  construct  wagon 
ways  across  its  right  of  way  for  the  use  of  abutting  owners  applies 
as  well  to  railroads  in  process  of  construction  as  to  those  in  actual 
operation.  The  statute  is  remedial,  and  should  receive  a  reason- 
able construction  so  as  to  effect  the  ends  for  which  it  was  enacted. 

Error  to  a  judgment  of  the  Circuit  Court  of  Campbell  county 
in  a  proceeding  by  motion  to  appoint  commissioners  to  establish 
private  crossings  of  a  railroad.  Judgment  for  the  defendant. 
Plaintiffs  assign  error. 

Reversed. 


The  opinion  states  the  case. 

A.  8.  Hester  and  Fred  Harper,  for  the  plaintiffs  in  error. 

Harrison  &  Long  and  Robertson,  Hall  &  \Yoods,  for  the  de- 
fendant in  error. 
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Whittle,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  in  error,  by  condemnation  proceedings,  ac- 
<iuired  title  to  a  strip  of  land  for  a  right  of  way  for  its  railroad, 
extending  a  considerable  distance  through  a  boundary  of  land 
belonging  to  the  plaintiffs  in  error,  which  was  devoted  to  agri- 
cultural purposes.  Whereupon,  the  land-owners  sensed  a 
Avritten  request  upon  the  company,  soliciting  the  construction 
of  certain  wagon-ways  across  the  right  of  way,  for  the  conve- 
nient use  of  the  property.  The  company  ignored  the  request, 
and,  after  the  lapse  of  ten  days,  the  plaintiffs  in  error  gave 
formal  notice  of  their  purpose  to  apply  to  the  circuit  court  for 
the  appointment  of  commissioners,  under  section  1294b  (2), 
Va.  Code,  1904,  to  go  upon  the  land  in  question  and  determine 
whether  the  wagon-ways  demanded  ought  to  be  constructed. 

On  the  return  day  of  the  notice,  the  court  heard  evidence 
touching  the  matter  in  controversy,  and  denied  the  application, 
and  entered  final  judgment  against  the  applicants,  to  which 
ruling  this  writ  of  error  was  allowed. 

So  much  of  the  act  as  is  relevant  to  the  question  at  issue  is  as 
follows :  "It  shall  be  the  duty  of  every  railroad  *  *  *  corpora- 
tion, whose  road  *  *  *  passes  through  the  lands  of  any  person  in 
this  state,  to  provide  proper  and  suitable  wagon  ways  across 
said  road,  *  *  *  from  one  part  of  said  land  to  the  other,  and 
to  keep  such  ways  in  good  repair.  Such  ways  shall  be  con- 
structed on  the  request  of  the  land-owner,  in  writing,  made  to 
any  section  master,  agent  or  employee  of  such  company,  having 
charge  and  supervision  of  the  railroad  *  *  *  at  that  point,  and 
shall  designate  the  points  at  which  the  wagon  ways  are  desired ; 
*  *  *  If  the  company  fail  or  refuse  for  ten  days  after  such 
request  to  construct  wagon  ways  of  a  convenient  and  proper 
character  at  the  places  designated,  then  the  owner,  having  given 
ten  days^  notice  in  writing,  as  aforesaid,  may  apply  to  the 
circuit  court  of  the  county  *  *  *  wherein  the  said  land  is 
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located  for  the  appointment  of  three  disinterested  persons  whose 
lands  do  not  abut  on  said  railroad,  *  *  *  who  shall  constitute  a 
board  of  commissioners,  whose  duty  it  shall  be  to  go  upon  the 
land  and  determine  whether  the  wagon  ways  asked  for  should 
be  constructed.  Their  decision  shall  be  in  writing  and,  if  favor- 
able to  the  land  owner,  it  shall  set  forth  the  points  at  which  the 
wagon  ways  should  be  constructed,  giving  also  a  description  o£ 
what  should  be  done  by  the  company  to  make  a  suitable  and  con- 
venient way.  The  decision  of  the  conunissioners  shall  be  re- 
turned to  and  filed  in  the  clerk's  oflSce  of  such  court,  and  when 
called  up  at  the  next  or  any  succeeding  term  of  said  court,  it 
shall  be  confirmed,  unless  good  cause  is  shown  against  it  by  the 
company,  cither  party  to  have  the  right  to  appeal  to  the  supreme 
court  of  appeals  from  the  judgment  of  the  said  court  *  *  *'* 

The  company  relies  upon  the  circumstances  that  the  land 
owners  in  their  written  request,  demanded  eight  crossings,  while 
they  only  designated  two  in  the  notice  for  the  appointment  of 
commissioners,  as  such  evidence  of  bad  faith  on  their  part  ai? 
warranted  the  court  in  denying  the  conmiission.  We  do  not 
think  the  record  sustains  that  inference,  or  that  the  company 
was  prejudiced  by  or  can  complain  of  the  course  of  the  proprie- 
tors in  waiving  their  right  to  all  the  crossings  except  the  two 
specifically  described  in  the  notice. 

A  proper  case  was  presented  for  the  appointment  of  com- 
missioners, and  the  action  of  the  court  in  overruling  the  motion 
and  primarily  substituting  its  own  judgment  for  the  judgment 
of  the  commissioners  was  in  violation  of  the  statute,  by  the  ex- 
press terms  of  which  the  court  is  made  the  final,  but  not  the 
initial  arbiter  of  the  propriety  of  directing  crossings. 

The  contention  that  the  statute  only  applies  to  completed 
roads  is  likewise  without  merit.  The  act  does  not  make  any  dis- 
tinction between  a  railroad  in  process  of  construction  and  onr 
in  actual  operation.  The  mischief  for  which  the  statute  is  de- 
signed to  supply  a  remedy  is  as  great  in  the  one  instance  as  in 
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the  other.  The  right  of  way  divides  the  farm  into  two  parts ; 
it  (the  right  of  way)  is, the  property  of  the  railroad  company  and 
the  land  owners  have  no  right  to  cross  it  except  by  permission. 
They  must,  therefore,  remain  at  the  mercy  of  the  company,  so 
far  as  ingress  and  egress  from  one  part  of  the  farm  to  the  other 
is  concerned,  until  suitable  crossings  have  been  established. 

This  remedial  statute  ought  to  receive  a  reasonable  construc- 
tion, so  as  to  make  the  remedy  commensurate  with  the  right  of 
the  land  owner  and  the  mischief  intended  to  be  redressed,  and 
should  not  be  suifered  to  fall  short  of  its  admitted  purpose  by  a 
too  narrow  interpretation. 

For  these  reasons,  the  judgment  of  the  circuit  court  must  be 
reversed,  and  the  case  remanded  for  further  proceedings,  not  in 
conflict  with  the  views  expressed  in  this  opinion. 

Reversed. 


Vol.  cvii— 101. 
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Ricbiiionl 

Jkwktt^  v.  Ware^  Sheriff^  axd  Other:s. 

January  30,  1908. 

1.  Homesteads — Judgment  for  Breach  of  Contract — Tort — Fratwl.— >Vhere 
the  right  of  recovery  in  an  action  is  rested  solely  upon  the  ground 
that  the  plaintiff  has  been  damaged  to  a  certain  amount  bf  » 
breach  of  contract  on  the  part  of  the  defendant,  and  not  by  reMoa 
of  a  tort,  the  mere  use  of  violent  terms  in  characterizing  the  »!• 
leged  fraud  in  the  procurement  of  the  contract,  and  its  breach,  viU 
not  suffice  to  convert  the  breach  of  the  contract  into  a  tort  Agaiwt 
a  judgment  obtained  in  such  an  action  the  defendant  may  claim  the 
benefit  of  the  homestead  exemption. 

Appeal  from  a  decree  of  the  Circuit  Court  of  the  city  of  Wil- 
liamsburg and  James  City  county.  Decree  for  the  defendants. 
Complainant  appeals. 

Reversed. 

The  opinion  states  the  case. 

J,  N.  Stubbs  and  B.  H.  Ewan,  for  the  appellant. 

Armistead  &  Son,  for  the  appellees. 

Card  WELL,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  dissolvinpf  an  injunction  en- 
joining and  restraining  appellee,  W.  W.  Ware,  sheriff  of  the 


Digitized  by 


Google 


Jewett  v.  Ware^  107  Va.  802.  803 

Opinion. 

city  of  Williamsburg  and  the  county  of  James  City,  from 
selling  certain  property  claimed  by  appellant,  M.  S.  Jewett, 
and  set  apart  by  a  homestead  deed  duly  executed  and  recorded, 
which  property  had  been  levied  on  imder  an  execution  sued  out 
by  appellee,  D.  H.  Smith. 

A  number  of  questions  were  presented  in  the  pleadings  and 
brought  here  by  assignments  of  error  for  consideration,  but  in 
our  view  of  the  case  it  is  only  necessary  to  determine  whether 
or  not  appellant  is  entitled  to  claim  and  hold  the  property  as  a 
homestead  exemption  against  the  judgment,  to  satisfy  which 
the  execution  levied  thereon  was  issued. 

In  an  action  denominated  as  "trespass  on  the  case,"  brought 
by  appellee,  D.  H.  Smith,  against  appellant,  in  the  circuit  court 
for  the  city  of  Williamsburg  and  county  of  James  City,  a  judg- 
ment was  entered  in  his  favor  against  appellant  for  the  amount 
of  $600  and  interest,  as  ascertained  by  a  verdict  of  a  jury,  the 
gravamen  of  the  declaration  filed  being,  that  the  appellant  had, 
with  the  consent  of  appellee,  Smith,  obtained  from  a  Mrs. 
Bishop  and  her  husband  a  certain  piece  of  oyster-planting 
ground,  with  oysters  and  shells  therein,  containing  about  forty- 
six  acres,  held  under  a  lease  from  the  state  of  Virginia  by  the 
said  Mrs.  Bishop  and  her  husband,  upon  which  appellee.  Smith, 
held  an  option  of  great  value,  and  that  appellant,  after  obtaining 
the  consent  of  appellee,  to  a  conveyance  of  said  oyster-planting 
ground  from  Mrs.  Bishop  and  her  husband  and  had  obtained  a 
conveyance  of  the  said  oyster-planting  ground  and  the  oysters 
and  shells  to  himself,  then  and  there  agreed  and  promised  ap- 
pellee. Smith,  to  hold  the  said  oyster-planting  ground  with 
oysters  and  shells  thereon  in  trust  for  the  mutual  use  and  bene- 
fit of  appellee,  and  appellant,  a  consideration  to  appellee  for 
his  consent  to  have  the  transfer  and  assignment  of  the  said  oys- 
ter-planting ground,  etc.,  to  appellant,  which  promise  and  agree- 
ment appellant  thereafter  refused  to  keep  and  perform,  etc.,  to 
the  damage  of  the  appellee  amounting  to  $3,000. 
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It  is  not  denied  that  appellant  is  a  householder  and  head 
of  a  family,  entitled  to  claim  and  set  apart  a  homestead  exemp- 
tion within  the  purview  of  the  constitution  and  statutes  of  the 
state,  nor  that  his  homestead  deed  setting  forth  the  property^ 
claimed  by  him  as  a  homestead  exemption  was  duly  executed 
and  recorded  as  required  by  law;  and  that  the  property  levied 
on  by  Sheriff  Ware  is  embraced  in  appellant's  homestead  deed 
is  made  clearly  to  appear ;  therefore,  the  single  question  for  de~ 
cision  is,  whether  or  not  the  debt  of  appellee.  Smith,  is  such 
that  the  appellant  cannot  protect  himself  against  it  by  claiming- 
a  homestead  exemption. 

Our  constitutional  provisions  for  a  homestead  exemption  to  a 
householder  and  head  of  a  family  name  specifically  the  excep- 
tions under  which  the  exemption  cannot  be  claimed,  and  then 
provides  that  these  provisions  are  to  be  liberally  construed,  and 
forbids  the  impairment  or  defeat  by  the  general  assembly  of 
the  benefits  of  the  homestead  exemption. 

That  the  claim  of  appellant  to  the  benefit  of  the  homestead 
does  not  come  within  any  of  the  exceptions  specifically  named 
in  the  constitution,  does  not  admit  of  discussion,  and  the  sole 
ground  on  which  it  is  contended  that  he  is  not  entitled  to  claim 
and  have  the  benefit  of  the  exception  is,  that  the  judgment  of 
appellee  "was  not  obtained  on  a  matter  excontractu,  but  on  a 
matter  exdelicto — ^not  on  a  contract  but  for  a  tort,''  etc. 

The  present  homestead  law  does  not  materially  differ  from 
the  former  constitution  and  statutes  enacted  pursuant  thereto^ 
and  in  support  of  his  contention  appellee  relies  upon  Whitedcre, 
Sheriff,  v.  Rector  &  wife,  29  Gratt.  714,  26  Am.  Eep.  420,  and 
Burton  v.  Mills,  78  Va.  468.  In  those  cases  and  a  nimiber  of 
others  decided  by  this  court,  the  right  of  a  debtor  to  the  benefit 
of  the  homestead  exemption  was  denied,  either  because  he  came 
within  one  of  the  exceptions  named  in  the  constitution,  or  his- 
liability  for  the  debt  asserted  against  him  arose  out  of  a  tort 
and  not  a  breach  of  contract. 
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In  Whiteacre  dec,  v.  Rector  &  wife,  supra,  the  opinion  does 
say  that  the  exemption  does  not  apply  to  judgments  and  execu- 
tions for  torts,  but  applies  only  to  executions  in  cases  ex- 
contractu  and  not  to  cases  ex-delicto;  but  that  case  involved  the 
recovery  of  a  fine  due  the  commonwealth. 

In  Burton  v.  Mills,  supra,  the  liability  against  which  it  was 
sought  to  avail  of  the  benefit  of  the  homestead  exemption  was 
for  a  "breach  of  promise  of  marriage,"  and  the  court  regarded 
the  breach  of  the  promise  of  marriage  as  a  quasi  tort,  on  the 
ground  that  exemplary  damages  were  allowable,  in  which  rcsi>eet 
the  remedy  is  widely  different  from  Ihe  case  of  ordinary  actions 
on  contracts,  where  the  agreement  of  the  parties  controls  the 
measure  of  remuneration.  The  opinion,  after  stating  that  a 
contract  of  marriage  is  essentially  different  in  many  respects 
from  all  other  contracts,  quotes  with  approval  from  Sedgewick 
on  Damages,  p.  248,  where  it  is  said:  "Though  in  form  an 
action  excontractu,  yet  it  being  impossible,  from  the  nature  of 
the  case,  to  fix  any  rule  or  measure  of  damages,  the  jury  are 
allowed  to  take  into  consideration  all  the  circumstances  and  per- 
mitted to  exercise  an  absolute  discretion  in  the  matter  of  com- 
pensation, provided  their  finding  is  free  from  prejudice,"  etc. 
It  is  true  that  the  opinion  further  says  that  "the  homestead  pro- 
vision in  our  constitution  and  laws  was  intended  to  give  protec- 
tion to  the  unfortunate  as  against  debts  contracted,  and  not  to 
fortify  the  crafty  and  designing  against  the  consequences  of  their 
wrong-doing;"  but  the  court  was  there  speaking  of  the  peculiar 
facts  of  that  case,  and  in  no  case  decided  by  this  court,  except 
where  the  liability  arose  out  of  a  breach  of  promise  of  marriage, 
involving  the  question  of  "tort,"  was  there  a  contract  express  or 
implied  between  the  parties. 

In  this  case,  while  the  declaration  upon  which  the  judgment 
sought  to  be  enforced  against  the  property  claimed  by  appellant 
as  a  homestead  exemption  was  obtained,  in  acrimonious  terms 
charges  him  with  fraud  and  deceit  in  procuring  the  alleged  con- 
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tract  with  appeUee,  it  amounts  to  no  more  than  an  assertion  of 
the  right  of  appellee  to  recover  of  the  appellant  damages  sus- 
tained in  consequence  of  a  wrong  which  grew  directly  out  of  a 
contract  between  the  parties.  After  all  the  severe  charges 
against  appellant  in  the  declaration,  the  right  of  recovery  is 
rested  solely  upon  the  ground  that  appellee  had  been  damaged 
to  a  certain  amount  by  a  breach  of  contract  on  the  part  of  ap- 
pellant, and  not  by  reason  of  a  tort. 

A  '*tort''  is  "any  civil  wrong  or  injury;  a  wrongful  act  (not 
involving  a  breach  of  contract)  for  which  an  action  will  lie;  a 
form  of  action,  in  some  parts  of  the  United  States,  for  a  wrong 
or  injury.'^  Webster's  Inter.  Die.  p.  1520,  2  Bouv.  L.  Diet. 
1124,  1  HiU  on  Torts,  1. 

The  mere  .use  of  violent  terms  in  characterizing  the  procure 
ment  of  a  contract  and  its  breach  will  not  avail  to  convert  a 
breach  of  the  contract  into  a  "tort,''  for  if  it  would,  the  benefits 
of  the  homestead  exemption  provided  by  our  constitution  and 
statutes  could  be  very  easily  frittered  away  or  made  of  no  avail. 

We  are  of  opinion  that  appellant  is  clearly  entitled  to  the 
benefit  of  his  homestead  exemption  as  against  the  debt  asserted 
against  him  by  appellee,  Smith;  and,  therefore,  the  decree  of 
the  circuit  court  appealed  from  must  be  reversed,  and  this 
court  will  enter  the  decree  which  that  court  should  have  entered, 
perpetuating  the  injunction  theretofore  awarded  in  the  cause, 
with  costs  to  appellant. 

Reversed. 
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Rfcbmonl 

WEBB^s  Trustee  v.  Lynchburg  Shoe  Co. 
January  30,  1908. 

1.  Bankruptcy — Preferences, — ^The  purpose  of  the  Bankrupt  Act  wa«  to 

relieve  the  bankrupt  from  his  debts  and  to  secure  an  equal  division  * 
of  his  assets  among  his  creditors,  and  to  this  end  to  provide  a 
remedy  against  every  act  by  which  a  failing  debtor  seeks  an  un- 
equal distribution  of  his  assets  among  his  creditors.  Every  such 
act  is  condemned  as  being  against  the  spirit  and  purpose  of  the 
bankrupt  law. 

2.  Bankbuptcy — Fraudulent     Conveyance — Partic^ation    hy    Creditor.'^ 

Under  Sec.  67 e  of  the  Bankrupt  Act  the  debtor's  intent  and  pur- 
pose alone  governs  in  determining  whether  a  conveyance  was  mada 
with  intent  to  hinder,  delay  or  defraud  his  creditors.  The  creditor 
preferred  need  not  participate  in  this  intent  and  purpose  in  order 
to  render  the  preference  void.  The  Bankrupt  Act  was  intended  to 
afford  relief  where  the  common  law  and  the  state  statutes  against 
fraudulent  conveyances  afforded  none. 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city  of 
Lynchburg  in  an  action  of  assumpsit.  Judgment  for  the  de- 
fendant.    Plaintiff  assigns  error. 

Reversed. 

The  opinion  states  the  case. 

Smith  £  King,  Jno,  II,  Lewis,  L,  H.  CocTce  and  H.  T,  Hall, 
for  the  plaintiff  in  error. 

Wilson  &  Manson,  for  the  defendant  in  error. 
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Harrison,  J.,  delivered  the  opinion  of  the  court. 

An  opinion  was  handed  down  on  the  14th  day  of  March,  1907, 
deciding  the  questions  involved  in  this  case,  which  is  reported 
in  106  Va.  726,  56  S.  E.  581,  1  Va.  App.  41.  The  judgment 
then  rendered  was  set  aside  upon  a  petition  to  rehear,  and  the 
case  has  been  again  fully  argued. 

It  is  unnecessary  to  repeat  the  reasoning  and  authorities  fully 
and  clearly  set  forth  in  the  former  opinion  of  this  court,  from 
which  we  find  no  occasion  to  depart. 

The  purpose  of  the  bankrupt  act  was  two-fold — first,  the 
relief  of  the  bankrupt  from  his  debts  and,  second,  an  equal  dis- 
tribution of  his  assets  among  his  creditors.  The  several  pro- 
visions of  the  act  must  be  read  in  the  light  of  these  two  objects. 
When  this  is  done,  the  conclusion  cannot  be  escaped  that  it  was 
intended  to  provide  a  remedy  against  every  act  by  which  a  fail- 
ing debtor  seeks  an  unequal  distribution  of  his  assets  among  his 
creditors.  Every  such  act  is  condemned  as  being  against  the 
spirit  and  purpose  of  the  bankrupt  law. 

It  is  insisted  that,  to  justify  a  recovery  in  the  case  at  bar,  it 
should  be  shown  that  the  defendant  in  error,  as  well  as  the  bank- 
rupt, had  knowledge  of  and  participated  in  the  intent  to  hinder, 
delay,  and  defraud  the  creditors. 

It  is  suflSciently  shown  by  the  former  opinion  that  this  posi- 
tion is  not  tenable.  Section  67e,  under  which  recovery  is  sought, 
in  express  terms  limits  the  intent  to  hinder,  delay,  etc.,  to  the 
knowledge  of  the  bankrupt.  The  language  is:  "With  intent 
and  purpose  on  his  part  to  hinder,  delay  or  defraud  his  creditors 
or  any  of  them."  The  authorities  agree  that  the  debtor's  intent 
and  purpose,  alone,  govern  in  considering  section  67e,  and  that 
this  intent  and  purpose  is  a  question  of  fact  for  the  jury. 

The  chief  contention  of  the  defendant  in  error  is  that  section 
€7e  has  reference  only  to  such  transfers  as  are  fraudulent  at  com- 
mon law,  or  under  a  statute  of  fraudulent  conveyances.     If 
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the  meaning  of  the  words,  "with  intent  to  hinder,  delay  or  de- 
fraud his  creditors,  or  any  of  them,"  was  limited  to  such  trans- 
fers as  are  fraudulent  at  common  law  or  under  a  statute  of 
fraudulent  conveyances,  section  67e  would  be  useless  and  prac- 
tically eliminated  from  the  bankrupt  act,  for  there  was  no  nec- 
-essity  for  a  bankrupt  law  to  set  aside  transfers  fraudulent  at 
-common  law  or  under  state  statutes.  Ilelief  in  such  cases  was 
already  fully  provided  for.  The  bankrupt  law  was  intended 
to  afford  relief  where  the  common  law  and  state  statutes  af- 
forded none ;  and  it  was  just  such  transfers  as  we  are  now  con- 
sidering that  section  67e  was  intended  to  relieve  against. 

If  the  construction  of  section  67e  insisted  upon  by  defendant 
in  error  should  prevail,  it  would  leave  unprovided  for  the  very 
<ilass  of  creditors  the  section  was  intended  to  relieve  and  pro- 
tect when  a  failing  debtor  transfers  his  whole  property  to  the 
satisfaction  of  one  creditor  to  the  exclusion  of  all  others ;  where- 
as, the  construction  which  has  been  adopted  by  this  court  leaves 
-every  provision  of  the  act  in  full  force  and  effect  and  meets  that 
large  class  of  cases  intended  to  be  protected  when  a  failing  deb- 
tor, with  intent  to  hinder,  delay  or  defraud  some  of  his  credi- 
tors, dedicates  all  of  his  property  to  a  favored  few.  To  adopt 
any  other  construction  would  give  to  a  failing  debtor  the  power 
to  render  null  and  void  the  primary  purpose  of  the  act,  to  secure 
to  the  creditors  of  such  debtor  an  equal  participation  in  his  es- 
tate. A  conveyance  to  one  creditor  uf  what  would  otherwise, 
under  the  provisions  of  the  act,  go  to  all,  would  certainly  hinder 
and  delay  the  others,  and  be  in  fraud  of  the  act.  In  addition  to 
the  authorities  cited  in  the  opinion  already  filed,  see  In  r^ 
Gutwillig,  (C.  O.  A.)  92  F,J.  Rep.  337;  In  re  Gray  (N.  Y. 
Sup.  Ct.  App.  Div.)  3  Am.  Bank.  Rep.  647;  Sherman  v.  Luck- 
hardt,  67  Kan.  682,  74  Pac.  277,  11  Am.  Bank.  Rep.  26; 
Freidman  v.  Verchofshy,  105,  Dl.  App.  415 ;  Morgan  v.  First 
JVat.  Bank,  16  Am.  Bank.  Rep.  639,  145  Fed.  466 ;  Rumsey  v. 
Novelty  £c,  Co.,  (D.  C.)  99  Fed.  699. 
Vol.  cvn— 102. 
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For  these  reasons,  the  former  opinion  of  this  court  is  adhered 
to  as  a  correct  disposition  of  the  case,  and  judgment  will  be  en- 
tered accordingly. 

Reversed. 
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Spilter  &  Fauver  v.  Guy^  Registrar. 

Aiq^D 

Same  v.  Hutcheson  and  Others. 

September  17,  1907. 

1.  Elections — Illegal  Registrations — Purging  List — Mandamus. — Whether 
a  person  offering  to  register  is  a  qualified  voter  or  not  is  to  be 
determined  in  the  first  instance  by  the  registrar,  from  whose  de- 
cision an  appeal  is  given  to  any  person  denied  registration  (Code 
Sec.  83a)  and  whose  list  may  be  purged  of  those  improperly  allowed 
to  register  upon  the  application  of  five  qualified  voters  proceeding 
in  the  manner  pointed  out  by  sec.  86  of  the  Code.  In  view  of  the 
nature  of  the  duties  devolved  upon  the  registrar  and  of  the  reme- 
dies afforded  by  sections  8G  and  83a  of  the  Code,  Mandamus  will 
not  lie  against  a  registrar  to  compel  him  to  purge  his  list  of  names 
alleged  to  have  been  improperly  registered  by  him. 

Original  applications  for  mandamus. 

Refused. 

These  two  cases  involve  the  same  question,  and  were  heard 
and  decided  together.  One  was  an  application  for  a  mandamus 
against  the  registrar  of  the  first  ward  of  the  city  of  Staunton, 
and  the  other  an  application  for  a  mandamus  against  the  regis- 
trar of  the  second  ward  of  said  city.  The  petitioners  aver  that 
they  are  duly  qualified  and  registered  voters  of  said  city,  and 
that  the  defendants  are  registrars  of  the  first  and  second  wards, 
respectively,  of  said  city. 

The  petitioners  then  charge  that  no  person  is  entitled  to  regis- 
ter unless  he  has  been  a  resident  of  the  state  two  years,  of  the 
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city  one  year,  and  of  the  precinct  in  which  he  offers  to  vote 
thirty  days  next  preceding  the  election  in  which  he  offers  to 
vote;  that  the  constitution  provides  that  the  general  assembly 
shall  enact  such  laws  as  are  necessary  and  proper  for  the  pur- 
pose of  securing  the  regularity  and  purity  of  general,  local  and 
private  elections,  and  that  the  legislature,  in  pursuance  of  the 
constitution,  has  enacted  section  73  of  the  Code  of  1904,  which 
provides,  among  other  things,  "that  the  registrar  shall,  after 
the  first  day  of  January,  nineteen  hundred  and  four,  register 
every  male  citizen  of  the  United  States,  of  his  election  district, 
who  shall  apply  to  be  registered  at  the  time  and  in  the  manner 
required  by  law,  who  shall  be  twenty-one  years  of  age  at  the 
next  election,  who  has  been  a  resident  of  the  state  two  years, 
of  the  county,  city  or  town  one  year,  and  of  the  precinct  in 
which  he  offers  to  register  thirty  days  next  preceding  the  elec- 
tion, who,  at  least  six  months  prior  to  the  election,  has  paid  to 
the  proper  officer  all  state  poll  taxes,  assessed  or  assessable 
against  him  under  this  or  the  former  constitution  for  three 
years  next  preceding  that  in  which  he  offers  to  register." 

The  petitioners  then  charge  that  the  registrars  have  wrong- 
fully and  unlawfully  registered  in  the  registration  book  nu- 
merous white  and  colored  voters,  whose  names  are  enumerated, 
who  had  not  paid  the  poll  tax,  assessable  or  assessed  against 
them  six  months  prior  to  the  regular  election  in  November, 
1907:  to-wit.  May  6,  but  had  registered  said  persons  upon  the 
books  aforesaid  since  May  6,  1907,  and  within  the  aforesaid 
period  of  six  months  of  said  election,  and  that  the  persons 
enumerated  had  not  on  the  sixth  of  May,  1907,  paid  the  poll 
tax  assessed  or  assessable  against  them,  but  that  the  same  have 
been  paid  since  May  6,  1907,  and  the  prayer  of  each  petition 
is  that  the  registrar  may  be  compelled  by  mandamus  to  erase  the 
names  of  the  aforesaid  persons  from  the  registration  books. 

The  registrar  of  the  first  ward  of  the  city  declining  to  make 
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defense,  two  resident  voters  of  the  city  duly  registered  were  on 
their  application  admitted  to  defend  in  his  place. 

Defendants  demurred  to  the  petitions  for  the  mandamiLs  on 
several  grounds,  but  especially  and  particularly  because  the  peti- 
tioners have  an  adequate  remedy  under  section  86  of  the  Code, 
and  also  because  the  duty  devolved  upon  them  involved  the  ex- 
ercise of  judgment  and  discretion. 

The  petitioners  on  the  other  hand  insist  that  application  to 
the  registrars  to  purge  their  lists  would  be  ineffectual,  as  they 
have  in  effect  declared  section  73  of  the  Code  unconstitutional,, 
and  have  registered  voters  in  disregard  of  it.  They  deny  the 
right  of  the  registrar  to  pass  upon  the  constitutionality  of  the 
act. 

Turner  K,  Hackman  and  Thomas  Whitehead,  for  the  peti- 
tioners. 

Patrick  &  Gordon,  Timberlake  &  Nelson,  H.  H.  Wayt, 
Charles  Curry  and  F.  B.  Kennedy,  for  the  respondents. 

By  the  court. 

This  day  came  again  the  parties  by  counsel,  and  the  court, 
having  maturely  considered  the  transcript  of  the  record  of  the 
petition  aforesaid  and  arguments  of  counsel,  is  of  opinion  that 
the  petitioners  have  an  adequate  remedy  by  virtue  of  sections 
86  and  83a  of  the  Code  of  Virginia  of  1904,  and  upon  the  au- 
thority of  Eubank  v.  Boughton,  98  Va.  499,  36  S.  E.  629,  the 
prayer  of  the  petitioners  for  a  writ  of  mandamus  is  denied ;  and 
it  is  ordered  that  the  respondents  recover  of  the  petitioners  their 
costs  in  their  behalf  expended. 

Mandamus  refused. 
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StMlltOR. 

Barbour  v.  Grimsley,  Judge. 
September  17,  1907. 

1.  Constitutional  Law — Acts  of  Doubtful  Validity. — The  federal  constitu- 

tion is  a  grant  of  power  by  the  states  to  the  federal  government.  The 
state  constitution  is  simply  a  restraining  instrument,  and  the  legis- 
lature of  the  state  has  all  legislative  powers  not  forbidden  by  the 
state  or  federal  constitution;  and,  while  this  court  has  power  to 
declare  an  act  of  the  legislature  unconstitutional,  it  will  never  do 
80  unless  the  act  is  plainly  unconstitutional.  All  doubts  are  re- 
solved in  favor  of  the  constitutionality  of  such  acts. 

2.  CJONSTITUTIONAL  Law — Construction — Read  a«  a  Whole — Commissioners 

of  Revenue — Appointment, — The  constitution  of  the  state  is  to  be 
construed  as  a  whole,  and  effect  given  to  every  sentence  of  it,  if 
possible.  So  construing  the  present  constitution,  and  reading  the 
clauses  dividing  the  powers  of  the  government  into  legislative,  ex- 
ecutive, and  judicial,  and  forbidding  any  person  to  exercise  the 
powers  of  more  than  one  at  the  same  time,  in  connection  with 
section  110  providing  that  commissioners  of  the  revenue  shall  be 
elected  or  appointed,  as  the  General  Assembly  may  provide,  the 
latter  provision  may  be  regarded  as  an  exception  to  the  general- 
rule,  and  an  act  of  assembly  authorizing  circuit  courts,  or  the 
judges  thereof  in  vacation,  to  appoint  commissioners  of  the  revenue 
is  not  unconstitutional  on  the  ground  of  being  an  unwarranted 
commingling  of  powers. 
8.  Constitutional  Law — Act  of  Doubtful  Validity — Practical  Construc- 
tion,— ^If  a  statute  conferring  upon  courts  or  judges  the  power  to 
appoint  certain  officers  is  of  doubtful  validity,  it  will  not  be  de- 
clared unconstitutional  where  it  appears  that,  imder  the  same  or 
similar  constitutional  provisions,  like  powers  have  been  conferred 
by  similar  statutes  which  have  never  been  called  in  question  by 
the  courts,  nor  by  two  constitutional  conventions  which  have  since 
assembled,  but  have  received  the  sanction  of  the  legislature,  and 
the  inferior  courts  of  the  state,  and  have  been  acquiesced  in  for 
over  half  a  century  by  all  the  departments  of  the  state  government. 
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The  practical  construction  thus  put  upon  such  acts  will  be  regarded 
as  decisive  of  their  validity. 

4.  Constitutional    Law — Commingling    Powers, — The   provision  of   the 

constitution  dividing  the  powers  of  government  into  legislative, 
executive,  and  judicial,  and  forbidding  any  person  to  exercise  the 
power  of  more  than  one  of  them  at  the  same  time,  does  not  forbid 
the  legislature  to  confer  upon  a  court  or  judge  the  power  to  exer- 
cise legislative  or  executive  duties  to  a  limited  extent.  G^overn- 
ments  could  not  exist  if  the  inhibition  on  the  intermingling  of  such 
powers  in  one  person  or  body  were  strictly,  literally,  and  unyield- 
ingly applied  in  every  situation. 

5.  Constitutional    Law — Commissioners    of    Revenue — Appointment. — 

Upon  the  principles  stated  in  the  foregoing  paragraphs,  the  act 
of  assembly  conferring  upon  circuit  courts  and  the  judges  thereof 
in  vacation  the  power  to  appoint  commissioners  of  the  revenue  for 
the  several  counties  of  the  state  is  not  unconstitutional. 

Original  application  for  a  writ  of  prohibition. 

Denied. 
The  petition  for  the  writ  is  as  follows : 

*'To  the  Honorable  Judges  of  the  Supreme  Court  of  Appeals  of 
Virginia : 

"Your  petitioner,  John  S.  Barbour,  respectfully  shows  unto 
your  honors : 

"1st.  That  he  is  a  citizen  of  the  state  of  Virginia,  a  resident 
of  Culpeper  county  within  said  state,  and  an  owner  of  real  and 
personal  property  liable  to  and  assessable  for  taxation  therein. 

"2nd.  That  Daniel  A.  Grimsley  is  a  resident  and  property 
owner  and  tax-payer  within  the  same  county  and  state  and  is 
judge  of  the  circuit  court  of  Culpeper  county,  and  as  such  is 
constantly  exercising  the  powers  of  the  judicial  department  of 
the  government  of  Virginia. 

"3rd.  That  the  county  of  Culpeper  is  divided  into  two  reve- 
nue districts,  one  called  the  Eastern  District  and  the  other  the 
Western  District,  and  there  is  at  present  a  commissioner  of 
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the  revenue  duly  elected  by  the  people  and  qualified  for  each, 
of  said  oflfices  and  authorized  to  discharge  the  duties  of  their 
respective  offices  until  their  successors  are  elected  and  qualify. 

**4th.  That  it  is  the  declared  purpose  and  the  intent  of  said 
Daniel  A.  Grimsley,  judge  as  aforesaid,  either  in  term  time 
or  in  vacation  of  his  court  and  prior  to  the  first  day  of  October^ 
1907,  to  undertake  to  appoint  a  commissioner  of  the  revenue 
for  each  of  said  districts  in  succession  to  the  incumbents  whick 
would  be  the  exercise  of  a  power  properly  pertaining  to  either 
the  legislative  or  executive  departments. 

"5th.  That  his  warrant  and  authority  for  his  intended  action 
is  to  be  found  in  the  provision  of  chapter  168  of  the  acts  of 
assembly  of  Virginia  for  the  year  1906  (Acts  1906,  pp.  251-2), 
purporting  to  amend  section  92  of  the  Oode  of  Virginia  by  di- 
recting the  appointment  of  commissioners  of  the  revenue  by  the 
circuit  court  of  their  respective  counties  or  by  the  judges  of 
such  courts  in  vacation  at  some  time  between  the  first  day  of 
July  and  the  first  day  of  October  in  the  year  1907. 

'*6th.  That  said  act  of  assembly  is  contrary  to  section  5  of 
the  constitution,  which  provides  that  the  legislative,  executive 
and  judiciary  departments  of  the  state  should  be  separate  and 
distinct,  and  is  also  contrary  to  section  39  of  the  constitution, 
which  provides  that  'except  as  hereinafter  provided  the  legisla- 
tive, executive  and  judiciary  departments  shall  be  separate  and 
distinct,  so  that  neither  shall  exercise  the  powers  properly  be- 
longing to  either  of  the  other,  nor  any  person  exercise  the  power 
of  more  than  one  of  them  at  the  same  time,'  and  therefore  con- 
fers no  warrant  or  jurisdiction  to  the  said  judge  or  his  court  ta 
make  said  appointments. 

"7th.  That  there  is  no  other  provision  in  the  constitution  per- 
mitting the  judges  of  courts  to  appoint  commissioners  of  the 
revenue. 

"For  these  reasons,  your  petitioner  prays  that  this  honorable 
court  may  issue  its  writ  of  prohibition  directed  to  the  honorable 
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Daniel  A.  Grimsley,  judge  of  the  circuit  court  for  Culpeper 
county,  prohibiting  him  or  his  said  court  from  attempting  to 
make  the  appointments  aforesaid  by  virtue  of  the  act  of  assem- 
bly aforesaid. 

^'And  your  petitioner  will,  as  in  duty  bound,  ever  pray,  etc. 

(Signed)  "Jno.  S.  Barbour, 

'Tetitioner/' 

The  answer  of  Judge  Grimsley  admits  the  facts  set  out  in  the 
petition,  but  denies  the  invalidity  of  the  statute  under  which 
he  proposes  to  act,  and,  among  other  reasons,  sets  forth  the 
following : 

*'IV.  Kespondent,  as  advised,  further  says  that  while  it  may 
have  been  held  in  some  jurisdictions,  as  in  the  state  of  Indiana, 
that  the  appointment  of  officers  is  an  executive  function  which 
under  the  provisions  of  the  constitutions  of  those  state,  cannot 
be  lawfully  devolved  upon  or  exercised  by  a  judge,  or  by  the 
legislatures  of  those  states,  the  provisions  of  section  39  of  the 
Virginia  constitution  are  essentially  different  from  those  of  the 
constitutions  of  the  states  in  which  such  exercise  of  the  ap- 
pointing power  by  the  legislature  or  by  a  court  or  judge  of 
such  state  has  been  held  to  be  in  contravention  of  the  inhibition 
of  the  constitution  of  such  state. 

*^V.  He  is  further  advised  that  in  this  state,  both  imder  the 
present  and  under  the  former  constitution  (the  provisions  of 
which  in  this  regard  were  similar  to  those  of  the  present  con- 
stitution— See  article  II  of  constitution,  1851,  and  article  H 
of  constitution  of  1869),  such  powers  have  been  and  are  now  in 
numerous  instances  devolved  upon  the  courts  and  the  judges 
thereof,  in  a  large  number  of  cases,  of  which  the  following  may 
be  cited  as  illustrations,  all  taken  from  statutes  now  in  force, 
but  many  of  which  had  their  counterparts  in  the  statutes  in 

force  under  the  two  previous  constitutions : 
Vol.  cvii — 103. 


Digitized  by 


Google 


818  Barbour  v.  Grimsley,  107  Va.  814. 

Statement. 

"1.  The  act  empowering  the  circuit  courts,  or  the  judges 
thereof,  to  appoint  superintendents  of  the  poor.  Section  95 
of  Code  of  1904. 

**2.  Act  for  the  appointment  of  county  surveyor.  Id. 

'^3.  Act  for  appointment  of  members  of  board  of  pension 
commissioners.     Clause  12  of  section  382a,  Id. 

*^4.  Act  for  appointment  of  assessors  of  lands.  Sec.  437, 
Code  of  1904,  as  re-enacted  in  acts  of  1906. 

"5.  Act  for  appointment  of  commissioner  in  chancery  to  cast 
deciding  vote  where  there  is  a  tie  in  boards  of  supervisors.  Sec. 
832,  Id. 

^*6.  Act  for  appointment  of  conservators  of  the  peace  at 
watering  places  and  colleges,  etc.    Sec.  3929,  Id. 

"7.  Act  for  appointment  of  pilot  commissioners  for  Eliza- 
beth City  county.    Sec.  1955,  Id. 

"8.  Act  for  appointment  of  ballast  masters.     Sec.  1991,  Id. 

"9.  Act  for  appointment  of  harbor  commissioners.  Sec- 
tion 2008,  Id. 

"10.  Act  for  appointment  of  game  wardens.    Sec.  2070b,  Id. 

"11.  Act  for  appointment  of  conmiissioners  in  chancery.  Sec- 
tion 3319,  Id. 

"12.  Act  for  appointment  of  inspectors  of  jails.  Section 
929,  Id. 

"13.  Act  authorizing  appointment  of  coroners.    Sec.  891,  Id. 

"14.  Act  authorizing  appointment  of  commissioners  of  ac- 
counts.   Sec.  2671,  Id. 

"15.  Act  empowering  said  courts  to  remove  city  and  county 
officers  for  malfeasance,  etc.    Sec.  821,  Id. 

"16.  Also  acts  which  confer  upon  said  court  the  power  to 
direct  the  erection  and  repair  of  jails.    Sees.  931-933,  Id. 

"And  other  statutes  of  like  character  to  those  here  referred  to. 

"He  is  advised  and  charges  that  these  and  other  like  powers 
have  been  again  and  again,  through  a  period  of  more  than  fifty 
years,  conferred  upon  and  exercised  by  the  courts  of  the  state,  or 
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the  judges  thereof  in  vacation,  by  numerous  statutes  enacted 
under  the  constitutions  which  contained  the  same  provisions 
which  are  expressed  in  sections  5  and  39  of  the  present  constitu- 
tion, and  that  the  validity  of  these  statutes,  and  of  the  ap- 
pointments made  and  acts  done  under  them,  have  never  been 
questioned;  that  the  present  constitution  was  framed  and 
adopted  by  a  convention,  the  members  of  which  are  presumed  to 
have  known  that  such  laws  had  been  enacted,  and  such  functions 
exercised  thereunder  by  said  courts  and  by  the  judges  thereof, 
and  yet  in  writing  article  III,  section  39,  of  the  present  con- 
stitution they  failed  to  modify  the  language  of  article  II  of 
the  constitutions  of  1851  and  1869,  so  as  to  make  them  con- 
form to  the  provisions  of  the  Indiana  constitution,  or  otherwise 
plainly  to  prohibit  any  officers  whose  duties  were  chiefly  or 
generally  connected  with  one  of  the  great  departments  of  gov- 
ernment from  exercising  any  of  the  powers  which  were  usually 
assigned  to  the  officers  whose  duties  were  specially  related  to 
either  of  the  other  departments. 

'•Kespondent  is  advised  that  the  facts  and  circumstances  men- 
tioned in  this  paragraph  have  a  two-fold  importance  in  the  con- 
sideration of  the  question  presented  in  this  cause. 

"First :  They  indicate  the  magnitude  and  importance  of  this 
question ;  for  if  the  acts  empowering  said  judges  and  courts  to 
appoint  commissioners  of  the  revenue  are  invalid,  then  all,  or 
certainly  nearly  all,  of  the  long  list  of  statutes  above  mentioned, 
and  others  of  similar  characteristics,  are  by  the  same  token 
equally  null  and  void,  as  are  or  may  be  all  of  the  appointments 
and  acts  of  said  judges  and  courts  made  and  done  under  said 
statutes.    The  confusion  and  injury  to  the  commonwealth  which 
would  result  from  such  a  condition  would  be  calamitous. 

"This  consideration  does  not,  of  course,  bear  upon  the  ques- 
tion of  constitutional  law  raised  by  the  petition,  further  than  to 
demonstrate  the  serious  character  of  this  case,  and  the  import- 
ance that  it  shall  receive  the  most  careful  and  patient  considera- 
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ticn  of  the  court  and  of  counsel,  and  that  the  present  conditions 
shall  not  be  changed  and  uprooted,  unless  it  shall  be  demon- 
strated beyond  a  rational  doubt  that  the  act  in  question  is 
plainly  repugnant  to  the  constitution  of  the  state. 

'•Second:  And  which  he  is  advised  is,  as  a  proposition  of 
law,  a  more  potential  inference  to  be  drawn  from  the  long  line 
of  legislation  and  of  unchallenged  practice  thereunder  above 
referred  to,  is  that  these  statutes,  the  principle  they  embody,  and 
the  practice  thereunder,  have  thus  received  the  repeated  and  long 
continued  sanction  of  legislative  construction,  the  positive  ap- 
proval of  the  circuit  and  corporation  courts,  and  the  acquiescence 
of  all  of  the  departments  of  the  state  government,  in  one  form  or 
another ;  so  that,  as  respondent  is  advised,  to  now  adopt  another 
rule  of  practice,  of  procedure,  and  of  law,  in  the  matter  of  all 
of  these  appointments  and  acts  of  like  purport  and  character, 
would  be  not  only  a  disastrous  but  a  revolutionary  proceeding, 
however  plausible  the  technical  arguments  which  may  be  ad- 
duced in  its  support.  He  is  advised  that  the  principle  of  the 
doctrine  of  stare  decisis  applies  with  tremendous  force  to  the 
case  thus  presented  for  the  adjudication  of  this  honorable  court. 

'"VI,  But  respondent  is  advised,  and  shows  your  honors,  that 
the  very  constitution  upon  which  the  petitioner  relies,  in  unmis- 
takable and  unqualified  terms,  confers  upon  the  general  assem- 
bly plenary  power  in  its  untramelled  discretion  to  prescribe  the 
manner  in  which  the  commissioners  of  the  revenue  shall  be  ap- 
pointed, in  the  event  that  the  General  Assembly  shall  provide 
for  their  appointment  instead  of  their  election  by  the  people. 

*'  'There  shall  be  elected  or  appointed  for  four  years,  as  the 
General  Assembly  may  provide,  commissioners  of  the  revenue 
for  each  county,  the  number,  duties,  and  compensation  of  whom 
shall  be  prescribed  by  law.' 

''Such  is  the  pregnant  and  potential  language  of  section  110, 
article  VIT,  of  the  constitution. 

*'The  meaning  and  effect  of  this  language  is,  as  respondent 
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is  advised,  to  empower  the  general  assembly  to  select  whatever 
mode  and  medium  of  appointment  it  may  sanction  for  mak- 
ing these  appointments,  and  in  the  lawful  exercise  of  the 
powers  thus  broadly  conferred  the  General  Assembly,  in  the  ex- 
ercise of  its  supreme  discretion,  has  chosen  to  prescribe  that 
these  officials  shall  be  appointed  by  said  circuit  courts,  or  the 
judges  thereof  in  vacation. 

^'Thus  the  constitution  here  provides  one  of  the  numerous 
exceptions  to  the  general  rule  laid  down  in  section  39,  and 
which  is  saved  by  the  very  terms  of  that  section,  which  com- 
mands that  the  separation  of  the  departments  of  government 
need  not  be  observed  where  it  is  otherwise  thereinafter  provided 
in  that  instrument.  A  similar  provision  is  made  in  section  110, 
in  reference  to  the  election  or  appointment  ^in  the  manner  pro- 
vided by  law,'  of  commissioners  of  revenue  for  the  cities. 

"VII.  Respondent  is  advised  that,  according  to  the  rule 
absolutely  settled  by  the  repeated  adjudications  of  this  court, 
the  General  Assembly  of  the  state  is  not  only  supreme,  but  ^om- 
nipotent,' except  where  its  powers  are  curtailed  by  the  limita- 
tions of  the  state  or  the  federal  constitution,  and  that  a  statute 
duly  enacted  by  that  body  will  be  presumed  to  be  valid  and  con- 
stitutional unless  it  is  shown  or  appears  to  be  unconstitutional 
beyond  a  reasonable  doubt;  that  every  presumption  arises  in 
favor  of  the  constitutionality  of  such  a  statute,  and  every  doubt 
in  regard  thereto  must  be  resolved  in  favor  of  its  validity. 

"And  he  is  further  advised  that  the  preponderance  of  reason, 
of  precedent,  of  argument,  and  of  authority  is  in  favor  of  the 
validity  of  the  statute  sought  to  be  impeached  in  this  proceed- 
ing ;  and  that  in  no  view  of  the  case  can  it  be  fairly  claimed  that 
that  enactment  is  clearly  and  beyond  a  rational  doubt  uncon- 
stitutional and  invalid. 

"Invoking  the  legal  presumption  of  validity  so  often  ap- 
proved by  this  court,  he  respectfully  submits  that  the  act  m 
question  should  be  sustained  and  the  prayer  of  the  petitioner 
denied." 
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John  S.  Barbour,  for  the  petitioner. 

Attorney-General  William  A.  Anderson,  for  the  respondent. 

By  the  coubt. 

This  day  came  again  the  parties  by  counsel,  and  the  court 
having  maturely  considered  the  transcript  of  the  redbrd  of  the 
petition  aforesaid  and  arguments  of  counsel,  is  of  opinion,  for 
reasons  set  forth  in  paragraphs  four,  five,  six  and  seven  of  the 
answer  of  the  Honorable  Daniel  A.  Grimsley,  judge  of  the  cir- 
cuit court  of  Oulpeper  county,  and  upon  the  authority  of  Brotvn 
V.  Epps,  91  Va.  726,  21  S.  E.  119 ;  Smith  v.  Bryan,  Mayor, 
100  Va.,  199,  40  S.  E.  652,  and  Henrico  County  v.  City  of 
Richmond,  106  Va.,  282,  65  S.  E.  683,  that  the  prayer  of  the 
petitioner  for  a  writ  of  prohibition  be  denied;  and  that  the 
respondent  recover  of  the  petitioner  his  costs  in  this  behalf  ex- 
pended. 

Writ  denied. 
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CRIMINAL  CASES. 


OytlxvliK. 

ToDEB  V.  Commonwealth. 

June  13,  1907. 

1,  Contempt — Summary  Punishment — Code  (1904),  Sec,  3768. — The  power 

given  to  courts  and  judges  by  Section  37G8  of  the  Code  (1904)  to 
punish  "summarily"  for  contempt  is  a  power  to  punish  without  the 
intervention  of  a  jury,  and  is  limited  to  the  classes  of  contempt 
set  forth  in  that  section. 

2.  Contempt — Regulation — Constitutional    Provision. — The    constitutional 

provision  that  the  Greneral  Assembly  "may  regulate  the  exercise  by 
courts  of  the  right  to  punish  for  contempt"  was  not  intended  to 
clothe  the  legislature  with  absolute  power  over  the  subject,  but 
meant  to  confer  upon  the  legislature  authority  to  bring  the  subject 
of  contempts  within  reasonable  regulations,  not  inconsistent  with 
the  exercise  by  the  courts,  with  vigor  and  efficiency,  of  those  func* 
tions  which  are  essential  to  the  discharge  of  their  duties.  Courts 
still  have  the  power  of  self  preservation  and  self  protection. 

8.  Contempts — Regulation — Code  (1904),  Sec.  3768  Constitutional. — The 
present  statute  on  the  subject  of  contempts,  as  contained  in  Section 
3768  of  Code  1904,  enlarges  the  classes  of  cases  in  which  there  may 
be  summary  punishment,  and  is  a  reasonable  regulation  of  the 
exercise  by  the  courts  of  the  power  to  punish  for  contempt.  It 
does  not  so  far  abridge  or  impair  the  powers  of  the  courts  estab- 
lished by  the  constitution,  nor  so  far  diminish  their  authority,  and 
is  not  a  regulation  so  unreasonable,  as  to  render  them  in<:apable  of 
the  efficient  exercise  of  their  functions,  and  hence  is  constitutional. 

4.  Contempt — Code  (1904)  Sec.  3768 — Publication  of  Insulting  Language 
Concerning  Judge. — ^The  publication  in  a  newspaper  of  insulting 
language  concerning  a  judge  with  respect  to  any  proceeding  had 
in  his  court  cannot  be  said  to  be  "insulting  language  addressed  to 
the  judge,"  and  is  not  within  the  classes  of  contempts  enumerated 
in  Section  37G8  of  Code  1904,  for  which  summary  punishment  may 
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be  administered  hj  a  court  or  judge;  nor  is  the  failure  to  provide 
hj  that  section  for  the  summary  punishment  of  such  offenses  so  un- 
reasonable, nor  does  it  so  far  abridge,  diminish  and  impair  the 
vigor  and  efficiency  of  the  courts  as.  to  render  the  section  un- 
constitutional. 
5.  Contempt— Pt*ni«Amen* — Code  (1904),  Seo.  3771.— The  limitation  of 
the  duration  of  the  imprisonment  for  contempt  imposed  by  Section 
3771  of  the  Code  applies  only  to  contempts  mentioned  in  the  first 
class  of  Section  3768,  and  not  to  those  mentioned  in  the  remaining 
four  classes  of  that  section. 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city  of 
Lynchburg  in  a  proceeding  for  contempt. 

Reversed. 
The  opinion  states  the  case. 

Montague  &  Montague  and  A.  E.  Strode,  for  the  plaintiff  in 
error. 

Attorney-General  William  A,  Anderson  and  J.  T.  Coleman. 
for  the  commonwealth. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

A  rule  was  issued  by  the  corporation  court  of  the  city  of 
Xynchburg,  at  its  October  term,  1906,  against  Adon  A.  Toder, 
to  show  cause  why  he  should  not  be  fined  for  his  alleged  con- 
tempt of  court,  "in" that  he  did  on  the day  of  August, 

on  the day  of  September,  and  on  the  . day 

of  October,  1906,  within  the  city  of  Lynchburgj  write,  publish 
and  circulate  in  a  certain  publication  entitled  'The  Idea,' 
•certain  articles  of  and  concerning  the  Honorable  Frank  P. 
Christian,  judge  of  the  corporation  court  of  the  said  city."  The 
rule  referred  to  in  the  foregoing  order  is  in  the  words  and 
figures  following,  to-wit: 
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**We  command  you  that  you  summon  Adon  A.  Yoder  to  ap- 
pear before  the  judge  of  our  corporation  court  for  the  city  of 
Lynchburg  at  the  court-house  thereof,  on  Friday,  the  26th  day 
of  October,  1906,  at  10  o'clock  A.  M.,  to  show  cause,  if  any  he 
can,  why  he  should  not  be  attached  and  fined  for  his  contempt 

of  said  court  in  that  he  did  on  the day  of  August, 

1906,  within  the  said  city,  write,  publish  and  circulate  in  a  cer- 
tain publication  entitled  The  Idea,'  the  following  language  of 
and  concerning  the  Honorable  Frank  P.  Christian,  judge  of  the 
corporation  court  aforesaid : 

"  Terhaps  the  most  travelled  spot  in  Lynchburg  is  the  inter- 
section of  Twelfth  and  Main  streets,  and  yet  the  four  corners 
at  this  intersection  are  occupied  by  bar-rooms.  Now,  if  there 
be  anybody  that  thinks  that  this  is  ^^suitable  and  appropriate," 
let  him  stand  on  his  head,  for  I  just  want  to  see  what  he  looks 
like;  yet  Judge  Christian,  who  grants  these  licenses,  must 
according  to  law  be  "fully  satisfied  that  the  place  is  a  suitable 
and  appropriate"  one.  Now  I  think  that  the  time  has  come 
that  we  were  having  a  judge  who  has  a  suflScient  appreciation 
of  the  value  to  the  community  of  the  morality  of  its  young 
men  and  of  the  virtue  and  sense  of  decency  of  its  young 
women  to  keep  such  a  vile  thing  as  a  bar-room,  certainly,  at 
least,  off  from  the  most  public  spot  in  the  main  business  street 
of  the  town.  But  Judge  Christian  has  been  a  judge  so  long 
that  he  has  got  sot  in  his  ways.  He  always  was  a  judge  of 
good  liquor  and  now  as  a  judge  of  the  corporation  court  he  has 
to  carry  his  past  sense  of  "appropriateness"  with  him.' 

"And,  also,  on  the day  of  September,  the  following 

language : 

"  'So  many  kicks  have  come  to  our  notice  in  the  last  few 
weeks  that  we  hardly  know  where  to  begin..  Many  of  them 
will  have  to  be  passed  over  for  the  present  until  we  are  able  to 
get  a  few  figures  to  help  substantiate  the  facts.  You  see,  at 
present,  the  editor  is  advertising  agent,  reporter,  editor,  super- 
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intendent  of  printing  and  business  manager,  and  even  on  occa- 
sion newsboy  as  well.  So  if  we  do  not  let  them  have  it  hot 
enough  for  you  just  be  patient,  for  a  kick  can  be  made  much 
more  effective  by  getting  all  data  possible  before  writing. 

"  *For  instance,  in  the  August  number  we  had  something  to 
say  about  Judge  Christian's  granting  license  to  certain  bar- 
rooms on  the  corner  of  Twelfth  and  Main.  We  have  since  found 
out  some  reasons  why  the  long-faced  judge  cannot  afford  to 
make  that  spot  fit  for  ladies  or  gentlemen  to  pass.  The  judge 
is  interested  in  the  ownership  of  one  of  those  rough  and  tough 
places,  and,  therefore,  he  couldn't  refuse  to  license  one  without 
hurting  himself.  See  the  point  ?  Besides  this,  there  is  another 
bar-room  in  town,  the  rents  of  which  help  to  fill  his  coffers. 
And  yet  such  a  man  is  judge  of  the  corporation  court  of  Lynch- 
burg ! 

*^  *I  am  not  making  an  argument  for  any  man  who  is  so 
degraded  a  fool  as  to  make  any  kind  of  a  serious  argument  for 
the  existence  of  the  saloons.  Your  conscience,  if  you  have  any, 
condemns  you  enough.  T  want  you  to  know  that  now  is  the 
time  to  let  Christian  and  his  like  know  that  you  are  disgusted 
with  his  actions,  which  are  causing  the  enormous  expenditure  of 
the  city^s  money  for  police  and  criminal  expenses.' 

"And  also,  on  the  ....  day  of  October,  1906,  the  following 
language : 

"  Tlead  elsewhere  in  this  number  what  Sam  Jones  said  about 
Mayor  Smith.  Also  read  what  he  said  about  Judge  Christian, 
the  church  steward,  who  rents  out  two  or  three  bar-rooms.  Judge 
Christian  knows  how  unchristian  it  is,  but  you  see  he  can  get  so 
much  more  money  from  bar-keepers  than  he  can  from  other 
renters.  Yet  Judge  Christian  makes  threats  every  now  and 
then  against  the  bar-keepers  for  keeping  disorderly  houses,  but 
they  know  that  his  threats  are  not  loaded,  for  he  can't  afford  to 
refuse  licenses  to  others  when  he  grants  them  to  his  owA  tenants. 
You  understand  ? 
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"  *Maybe  some  day  we  will  tell  you  how  this  little  man  came 
to  be  judge.^ 

"And  have  then  and  there  this  writ." 

Yoder  appeared  in  obedience  to  this  rule  and  filed  his  an- 
swer^ from  which  it  appears  that  he  did  make  the  publications 
as  charged  in  the  rule,  but  he  excuses  or  defends  the  act  upon 
the  ground  that  it  does  not  constitute  a  contempt  of  court,  pun- 
ishable under  section  3768  of  the  Code,  which  provides,  that 
"The  courts  and  judges  may  issue  attachments  for  contempt, 
and  punish  them  summarily,  only  in  the  cases  following : 

"First.  Misbehavior  in  the  presence  of  the  court,  or  so  near 
thereto  as  to  obstruct  or  interrupt  the  administration  of  justice. 

"Second.  Violence,  or  threats  of  violence,  to  a  judge  or  officer 
of  the  court,  or  to  a  juror,  witness,  or  party  going  to,  attending, 
or  returning  from  the  court,  for  or  in  respect  of  any  act  or 
proceeding  had  or  to  be  had  in  such  court. 

"Third.  Obscene,  contemptuous  or  insulting  language  ad- 
dressed to  a  judge  for  or  in  respect  of  any  act,  or  proceeding 
had,  or  to  be  had,  in  such  court,  or  like  language  used  in  hi& 
presence  and  intended  for  his  hearing  for  or  in  respect  of  such 
act  or  proceeding. 

"Fourth.  IMisbehavior  of  an  officer  of  the  court  in  his  official 
character. 

"Fifth.  Disobedience  or  resistance  of  an  officer  of  the  court, 
juror,  witness,  or  other  person  to  any  lawful  process,  judgment, 
decree  or  order  of  the  said  court." 

In  construing  this  section,  we  must  first  ascertain  just  what 
the  legislature  meant  when  it  said  that  "The  cx)urts  and  judges 
may  issue  attachments  for  contempt  and  punish  them  sum- 
marily only  in  the  cases  following." 

At  common  law,  the  general  rule  was,  that  no  person  could 
be  deprived  of  his  property  or  his  liberty  except  by  the  judg- 
ment of  his  peers.     To  this  rule,  however,  there  was  an  ex- 
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ception,  and  in  cases  of  contempt  the  offender  could  be  attached, 
brought  at  once  before  the  court  and  punished  without  the  in- 
tervention of  a  jury.  Other  exceptions  relating  to  minor  of- 
fenses are  enumerated  by  Blackstone  (4  Com.  280)  which  need 
not  here  be  specifically  mentioned. 

In  Bouvier's  Diet.,  Vol.  2,  under  the  head  of  "Summary 
Proceeding,"  it  is  said:  "In  no  case  can  the  party  be  tried 
summarily  unless  when  such  proceedings  are  authorized  by  leg- 
islative authority,  except  perhaps  in  cases  of  contempts ;  for  the 
common  law  is  a  stranger  to  such  a  mode  of  trial.  4  Bl.  Com. 
280;  2  Kent  73." 

And  in  Jones  v.  Robins,  8  Gray  329,  it  is  said,  that  sum- 
mary proceeding  is  a  'form  of  trial  in  which  the  ancient  estab- 
lished course  of  legal  proceedings  is  disregarded,  especially  in 
the  matter  of  trial  by  jury,  and,  in  the  case  of  the  heavier 
crimes,  presentment  by  a  grand  jury.  Brown  v.  Epps,  91  Va. 
726. 

Looking  then  to  section  3768  and  the  other  sections  in  pari 
materia,  and  especially  section  3771,  the  conclusion  cannot  be 
resisted  that  the  legislature  had  it  in  mind  that  a  summary  pro- 
ceeding was  one  in  which  the  party  offending  was  not  to  be  given 
a  trial  by  jury,  and  it  was  deemed  wise  to  limit  the  classes  of 
contempts  which  could  thus  be  tried  in  the  manner  provided  by 
the  succeeding  clause  of  section  3768. 

We  shall  now  examine  this  section  with  a  view  to  ascertaining 
whether  or  not  in  its  adoption  the  legislature  exceeded  the 
limits  imposed  by  the  constitution  upon  its  power,  and,  secondly, 
whether  or  not  the  offense  of  which  plaintiff  in  error  was  found 
guilty  was  such  as  could  be,  within  the  terms  of  the  statute, 
summarily  punished ;  that  is  to  say,  without  the  intervention  of 
a  jury. 

The  subject  of  contempts  was  fully  considered  by  this  court 
in  the  case  of  Carter  v.  Cometh,  96  Va.  791,  and  the  conclusion 
was  reached,  that  "there  is  an  inherent  power  of  self-defence 
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and  self-preservation  in  the  courts  of  this  state  created  by  tho 
constitution.  This  power  may  be  regulated  by  the  legislature, 
but  cannot  be  destroyed  or  so  far  diminished  as  to  be  rendered 
ineffectual.  It  is  a  power  necessarily  resident  in  and  to  be 
exercised  by  the  court  itself,  and  the  legislature  cannot  deprive 
such  courts  of  the  power  to  summarily  punish  for  contempts  by 
providing  for  a  jury  trial  in  such  case." 

Since  the  decision  in  that  case,  the  constitution  has  been 
amended,  and  section  63  of  that  instrument  provides,  among 
other  grants  of  power  to  the  General  Assembly,  that  it  "may 
regulate  the  exercise  by  courts  of  the  right  to  punish  for  con- 
tempt.'^    The  word  "regulate"  is  here  used  in  the  same  sense 
that  was  given  to  it  in  the  Carter  Case,  supra.     The  constitu- 
tion did  not  intend,  we  think,  to  clothe  the  legislature  with 
absolute  power  over  the  subject,  but  meant  to  confer  upon  the 
legislature  authority  to  bring  the  subject  of  contempts  within 
reasonable  regulations,  not  inconsistent  with  the  exercise  by  the 
courts,  with  vigor  and  efficiency,  of  those  functions  which  are 
essential  to  the  discharge  of  their  duties.    When  the  constitution 
intended  to  confer  plenary  power  over  a  subject,  it  provided 
with  respect  to  local  option  and  dispensary  laws,  in  section  62, 
that  the  General  Assembly  "shall  have  full  power  to  enact  local 
option  or  dispensary  laws,  or  any  other  laws  controlling,  regu- 
lating or  prohibiting  the  manufacture  or  sale  of  intoxicating 
liquors."     If  the  constitution  had  intended,  by  the  use  of  the 
word  "regulate"  in  section  63,  to  confer  unrestrained  authority 
upon  the  legislature  to  deal  with  the  subject  of  contempts,  it 
would  not  have  been  necessary  in  section  62  to  add  the  words 
"controlling"  and  "prohibiting"  with  respect  to  the  manufac- 
ture or  sale  of  intoxicating  liquors,  but   it   would  have  been 
suflScient  to  have  said  that  they  might  be  regulated  by  the  gen- 
eral assembly.     In  other  words,  we  are  of  opinion  that  the  de- 
cision in  the  case  of  Carter  v.  Com'th  would  have  been  a  sound 
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exposition  of  the  law  under  the  present  constitution  as  well  as 
under  that  of  1869. 

The  act  of  1897-8,  which  was  under  review  in  Carter's  Case, 
is  different  from  that  now  found  in  the  Code  of  1904,  under 
which  this  case  arose.  The  present  law  contains  a  new  sub- 
division, or  class,  as  it  is  called,  as  follows :  "Third.  Obscene, 
contemptuous  or  insulting  language  addressed  to  a  judge  for  or 
in  respect  of  any  act,  or  proceeding  had,  or  to  be  had,  in  such 
court,  or  like  language  used  in  his  presence  and  intended  for 
his  hearing,  for  or  in  respect  of  such  act  or  proceeding." 

"Fifth.  Disobedience  or  resistence  of  an  officer  of  the  court, 
juror,  witness,  or  other  person  to  any  lawful  process,  judgment, 
decree,  or  order  of  the  said  court." 

Comparing  this  fifth  clause  with  the  fourth  clause  as  it  ap- 
pears in  the  act  of  1897-8,  it  will  be  observed  that  the  words 
"other  person"  are  introduced  after  the  word  "witness,"  so  that 
imder  the  present  act  the  disobedience  or  resistance,  not  only 
of  an  officer,  juror  or  witness,  is  punishable  summarily  by  the 
court,  but  all  other  persons  are  embraced,  which  is  an  essential 
addition  to  the  vigor  and  efficiency  of  the  law. 

We  cannot  say  of  the  present  law  that  it  so  far  deprives  the 
courts  of  the  power  of  self-defense  and  self-preservation  with 
respect  to  contempts,  or  so  far  diminishes  their  power  to  en- 
force their  judgments,  as  to  render  them  incapable  of  the  effi- 
cient discharge  of  the  duties  committed  to  their  care.  Upon 
that  ground  this  court  rested  its  judgment  in  the  Carter  case 
and  held  the  act  then  under  consideration  to  be  such  an  in- 
vasion of  the  authority  of  the  courts  as  to  require  them  in  the 
discharge  of  their  duties  in  order  to  preserve  their  powers  un- 
impaired as  confided  to  them  by  the  constitution  then  in  force, 
to  declare  that  act  null  and  void.  Taking  section  3768  as  it 
stands,  we  are  of  opinion  that  on  the  whole  it  is  a  reasonable 
regulation  of  the  exercise  by  the  courts  of  the  power  to  punish 
for  contempt.     It  may  at  least  be  said  that  it  does  not  so  far 
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abridge  or  impair  the  powers  of  the  courts  established  by  the 
constitution,  that  it  does  not  so  far  diminish  their  authority, 
and  that  it  is  not  a  regulation  so  unreasonable  as  to  render  them 
incapable  of  the  efficient  exercise  of  their  functions. 

The  question  becomes  then  one  as  to  the  construction  of  the 
fitatute.  It  is  obvious  that  if  the  offense  charged  be  covered  by 
the  statute  it  must  be  embraced  within  the  third  class,  as  ob- 
scene, contemptuous  or  insulting  language  addressed  to  a  judge. 

That  the  language  used  is  insulting,  is  beyond  question ;  and 
that  it  was  wholly  without  justification  is  equally  true.  The 
judge  to  whom  it  refers  has  no  need  of  any  defense  from  us. 
That  he  was  elected  to  preside  over  a  court  of  unlimited  civil 
and  criminal  jurisdiction  in  the  city  of  Lynchburg,  that  he  has 
been  re-elected  to  that  position  by  the  General  Assembly  of  this 
state,  would  seem  to  furnish  abundant  evidence  to  refute  the 
charges  made  or  insinuated  against  him.  Indeed,  the  charges 
themselves  are  but  the  incoherent  utterances  of  a  partisan  of  the 
cause  of  prohibition  against  a  judge  who  issued  licenses  to  sell 
intoxicating  liquors  at  a  place  in  a  large  city  which  did  noi 
meet  the  approval  of  plaintiff  in  error,  and  the  gravamen  of 
the  attack  upon  the  judge  is,  that  he  held  as  trustee  the  bare 
legal  title  to  the  premises  occupied  by  one  of  the  applicants  to 
whom  he  granted  a  license. 

The  defamatory  articles  mentioned  in  the  rule  were  printed 
in  a  newspaper  of  which  plaintiff  in  error  was  owner  and  pub- 
lisher; and  the  question  is,  whether  or  not  an  article  so  pub- 
lished in  an  impersonal  way  can  be  considered  as  "addressed 
to"  the  judge  "for  or  in  respect  of  any  act  or  proceeding  had, 
or  to  be  had,  in  such  court." 

Ix)oking  to  the  mischief  to  which  the  remedy  was  to  be 
applied,  it  would  seem  to  require  the  court  to  give  a  meaning 
to  these  words  which  would  embrace  the  publication  under  con- 
sideration, and  would  make  the  act  apply  to  any  obscene,  con- 
temptuous, or  insulting  language,  written  or  spoken  of  or  con- 
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cerning  a  judge  with  respect  to  any  act  or  proceeding  had  or 
to  be  had  in  his  court;  but  it  is  doubtful  whether  the  phrase 
adopted  by  the  general  assembly  is  susceptible  of  that  interpre- 
tation. 

Webster's  Dictionary  defines  the  verb  "To  address"  to  mean 
"To  direct,  as  words  (to  any  one  or  any  thing)  ;  to  make,  as  a 
speech,  petition,  etc.  (to  any  one,  an  audience).  To  direct  speech 
to ;  to  make  a  communication  to,  whether  spoken  or  written ;  to 
apply  to  by  words,  as  by  a  speech,  petition,  etc.;  to  speak  to; 
to  accost.  To  direct  in  writing,  as  a  letter ;  to  superscribe  or  to 
direct  and  transmit ;  as,  he  addressed  a  letter." 

The  argument  in  favor  of  the  narrow  interpretation  gains 
force  from  the  subsequent  language  of  the  clause,  "Or  like  lan- 
guage used  in  his  presence  and  intended  for  his  hearing,  for  or 
in  respect  of  such  act  or  proceeding." 

Upon  the  whole,  we  are  of  opinion  that  the  words  are  to  be 
taken  as  meaning  that  the  language,  whether  spoken  or  written, 
was  to  be  specifically  addressed  to  the  judge.  This  conclusion 
does  not  fully  supply  a  remedy  for  the  mischief,  we  admit.  It 
still  leaves  a  judge,  however  innocent,  at  the  mercy  of  slander 
and  libel,  however  false  and  however  calculated  to  degrade  the 
court  and  to  bring  it  into  disrepute  and  contempt.  But  we  can- 
not say  that  the  omission  in  the  act  regulating  contempts  to  pro- 
vide for  the  punishment  of  such  offences  is  so  unreasonable,  or  so 
far  abridges,  diminishes  and  impairs  the  vigor  and  efficiency  of 
the  courts,  as  to  render  it  unconstitutional ;  and  we  repeat  that 
nothing  short  of  that  result  would  justify  this  court  in  holding 
this  statute  to  be  unconstitutional. 

It  was  argued,  among  other  things,  that  the  judge  of  the 
corporation  court  could  not  have  proceeded  under  section  3768, 
because  his  judgment  sentences  plaintiff  in  error  to  confinement 
for  fifteen  days,  while  under  section  3771  the  court  was  limited 
to  the  imposition  of  a  fine  of  $50  and  imprisonment  not  more 
than  ten  days;  but  this  is  obviously  incorrect.     Section  3771 
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provides  that  '*Xo  court  shall,  without  a  jury,  for  any  such  con- 
tempt as  is  mentioned  in  the  first  class  embraced  in  section 
thirty-seven  hundred  and  sixty-eight,  impose  a  fine  exceeding 
fifty  dollars,  or  imprison  more  than  ten  days."  The  first  clasa 
is,  "Misbehavior  in  the  presence  of  the  court,  or  so  near  there- 
to as  to  obstruct  or  interrupt  the  administration  of  justice.''^ 
But  the  limitation  of  section  3771  does  not  apply  to  the  second, 
third,  fourth  and  fifth  classes  into  which  section  3768  is  divided. 
We  have  little  doubt,  however,  that  the  judgment  of  the  cor- 
poration court  was  rendered  upon  the  theory  that  none  of  the 
subdivisions  of  section  3768  were  applicable  to  this  offense, 
aiid  that  the  court  proceeded  under  the  general  power  to  punish 
for  contempt,  bein^  of  opinion  that  the  legislature  had  exceeded 
its  authority  in  providing  that  the  courts  and  judges  could 
issue  attachments  for  contempts  and  punish  them  summarily 
only  in  the  cases  stated  in  section  3768. 

We  are  of  opinion  that  the  judgment  ot  the  corporation  court 
should  b^  reversed. 

Reversed. 


Vol.  cvii — 105. 
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OPytbeoille. 

Wells  v.  Commonwealth. 

June  13,  1907. 

1.  Criminal  Law — Misdemeanora — Sunday  Laws. — The  violation  of  the 
Sabbath  law  as  contained  in  Section  3799  of  the  Ckxle  is  not  a 
misdemeanor,  and  the  forfeiture  imposed  therefor  is  recoverable 
only  by  a  civil  warrant,  and  not  by  a  criminal  warrant  against  the 
offender.  The  fact  that  this  section  is  contained  in  a  chapter  of 
the  Oode  which  treats  of  **offenses  against  morality  and  decency" 
does  not  indicate  that  its  breach  is  a  misdemeanor.  The  mere  col- 
location of  a  statute  is  not  a  conclusive  test  of  its  character. 

Error  to  a  judgment  of  the  Circuit  Court  of  Henrico  couuty. 
The  defendant  was  president  of  the  Richmond  Amusement  Cor- 
poration, and  was  arrested,  tried  and  convicted  for  giving  a  per- 
formance on  Sunday. 

Reversed. 

The  opinion  states  the  case. 

Wyndham  R.  Meredith,  for  the  plaintiff  in  error. 

Robert  Catlett,  Assistant  to  Attorney-General,  for  the  com- 
monwealth. 

Whittle,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  Jake  Wells,  was  arrested,  tried,  con- 
victed and  fined  $2.00  and  costs  of  prosecution  upon  a  criminal 
.  warrant  issued  by  a  justice  of  the  peace  under  section  3799,  Va. 
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Code,  1904,  for  a  violation  of  the  Sabbath  day.  On  appeal  to 
the  circuit  court  of  Henrico  county,  the  conviction  was  sus- 
tained, and  the  case  is  before  us  on  writ  of  error  to  the  judgment 
of  affirmance. 

The  initial  assignment  of  error,  indeed  the  only  assigimient 
which  demands  our  attention,  questions  the  correctness  of  the 
trial  court's  action  in  overruling  the  motion  of  the  plaintiff  in 
€rror  to  quash  the  warrant,  on  the  ground  that  the  forfeiture 
imposed  by  the  statute  can  only  be  recovered  by  civil  warrant. 
The  contention  involves  the  construction  of  section  3799.  If  a 
violation  of  that  act  constitutes  a  misdemeanor,  a  justice  of  the 
peace  has  jurisdiction  to  issue  a  criminal  warrant  against  the 
offender,  and  upon  conviction  to  enforce  payment  of  the  fine 
imposed  in  the  mode  prescribed  by  section  717.  If,  on  the  other 
hand,  a  breach  of  the  statute  is  not  a  misdemeanor,  the  for- 
feiture can  only  be  recovered  by  civil  warrant. 

The  section  is  as  follows:  "If  a  person  on  the  Sabbath  day 
be  found  laboring  at  any  trade  or  calling,  or  employ  his  ap- 
prentices or  servants  in  labor  or  other  business,  except  in  house- 
hold or  other  work  of  necessity  or  charity,  he  shall  forfeit  two 
dollars  for  each  offence.  *  *  *  From  any  judgment  rendered 
under  this  section,  the  right  of  appeal  shall  Ijf  to  the  defendant 
within  ten  days,  to  the  corporation  or  hustings  court  of  the  city, 
or  to  the  circuit  court  of  the  county  wherein  said  judgment  is 
rendered;  and  when  taken  shall  be  proceeded  in  as  appeals  in 
misdemeanor  cases." 

It  will  be  observed  that  the  statute  does  not  in  terms  declare 
that  a  violation  of  its  provisions  shall  be  a  misdemeanor.  In 
fact,  the  contrary  intention  is  to  be  inferred  both  from  the 
provisions  and  phraseology  of  the  enactment.  Thus,  if  the  vio- 
lation of  the  act  were  a  misdemeanor,  the  allowance  of  an  appeal 
would  be  unnecessary,  since  the  right  of  the  accused  to  an 
appeal  in  such  case  is  guaranteed  by  section  8  of  the  constitution 
of  Virginia  and  by  general  statute,  section  4107. 
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Again,  the  appeal  is  from  "any  judgment"  rendered  under 
the  section,  language  applicable  to  a  civil  case  rather  than  to  a 
misdemeanor,  where  the  term  "conviction"  would  be  niore  appo- 
site. So  also,  it  is  provided  in  the  last  paragraph  of  the  section, 
that  the  appeal  "shall  be  proceeded  in  as  appeals  in  misdemeanor 
cases,"  which  expression  would  not  only  be  inappropriate  if 
applied  to  a  misdemeanor,  but  moreover  indicates  a  conscious- 
knowledge  on  the  part  of  the  legislature  that  the  accused  already" 
has  the  right  of  appeal  in  that  class  of  cases. 

From  this  analysis  of  the  statute,  we  conclude  that  a  violation 
of  the  Sabbath  law,  as  set  forth  in  section  3799,  cannot  be  held 
to  be  a  misdemeanor. 

Assuming  that  the  forfeiture  is  a  "fine,"  within  the  meaning 
of  section  745,  let  us  next  examine  the  mode  prescribed  for  its 
collection. 

Section  712  provides,  that  "Where  any  statute  imposes  a 
fine,  unless  it  be  otherwise  expressly  provided,  or  would  be  in- 
consistent with  the  manifest  intention  of  the  Gleneral  Assembly, 
it  shall  be  to  the  commonwealth  and  recoverable  by  presentment, 
indictment  or  information.  Where  a  fine  without  corporal  pun- 
ishment is  prescribed,  the  same  may  be  recovered,  if  limited  to 
an  amount  not  exceeding  twenty  dollars,  by  warrant,  and  if  not 
so  limited,  by  action  of  debt,  or  action  on  the  case,  or  by  motion* 
The  proceeding  shall  be  in  the  name  of  the  commonwealth." 

Section  3983  devolves  upon  the  grand  jury  the  duty  of  pre- 
senting all  felonies,  misdemeanors,  and  violations  of  penal 
statutes ;  "except  that  no  presentment  shall  be  made  of  a  matter 
for  which  there  is  no  corporal  punishment,  but  only  a  fine, 
where  the  fine  is  limited  to  an  amount  not  exceeding  five  dol- 
lars." And  section  3904  declares,  "that  no  fine  shall  be  assessed 
by  a  j^ry,  or  court,  at  less  than  five  dollars,  or  by  a  justice  at 
less  than  two  dollars  and  fifty  cents,  unless  otherwise  provided 
bv  law." 

These  enactments  make  it  clear  that  the  forfeiture  in  this 
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<5ase  is  not  recoverable  by  presentment,  indictment  or  informa- 
tion, under  section  712 ;  while  the  latter  paragraph  of  the  section 
in  terms  provides  for  its  recovery  by  warrant.  Applying  the 
rule  of  noscitur  a  sociiSy  the  term  "warrant"  in  the  connection 
in  which  it  occurs  means  civil  warrant. 

"It  is  a  fundamental  principle  in  the  construction  of  statutes, 
that  the  meaning  of  a  word  or  phrase  may  be  ascertained  by 
reference  to  the  meaning  of  other  words  or  phrases  with  which 
it  is  associated."  26  Am.  &  Eng.  Enc.  L.,  608 ;  0.  £  A.  R.  Co. 
V.  Alexandria,  17  Gratt.  176 ;  Gates  v.  Richmond,  103  Va.  702, 
705,  49  S.  E.  965. 

This  construction  of  the  act  is  also  conformable  to  section 
2939,  which  provides  for  the  recovery  by  civil  warrant  of  fines 
not  exceeding  twenty  dollars. 

The  learned  annotator  of  the  Code,  in  a  note  to  section  3799, 
observes:  "The  fine  prescribed  is  recoverable  before  a  justice 
and  by  civil  warrant."  The  enactment  is  similarly  construed 
in  Mayo's  Guide  (ed.  1892)  616,  where  it  is  said:  "The  of- 
fense of  working  on  the  Sabbath  day  is  within  the  jurisdiction 
of  a  justice  to  try  and  should  be  proceeded  against  by  sxmi- 
mons."  So,  at  page  410,  it  is  said :  "In  addition  to  this  gen- 
eral provision,  section  2939,  a  justice  has  jurisdiction  as  by 
warrant  or  summons  in  the  nature  of  a  civil  proceeding  for  the 
enforcement  and  recovery  of  fine  of  $20.00  and  less,  under 
sections  712  and  713  of  the  Code.  It  is  plain  from  these  sec- 
tions, that  in  a  proceeding  to  recover  a  fine  not  exceeding  $20.00, 
the  justice  can  only  proceed  by  a  summons  to  appear,  and  not 
by  warrant  of  arrest.  It  may  be  well  to  call  the  attention  of  the 
justice  to  the  distinction  to  be  observed  here,  that  where  the 
fine  imposed  for  a  violation  of  a  statute  does  not  exceed  $20.00, 
and  no  corporal  punishment  is  or  may  be  added,  his  only  juris- 
diction is  to  proceed  by  a  summons  to  appear." 

Two  decisions  of  this  court  are  invoked  by  the  attorney-gen- 
eral to  sustain  the  judgment  under  review:  Ex  parte  Marx,  86 
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Va.  43,  9  S.  E.  475,  and  Jemigaris  Case,  104  Va.  850,  52  S.  E. 
3(31.  In  the  fonner  case,  the  proceeding  was  by  civil  warrant 
to  recover  the  forfeiture  for  a  violation  of  the  Sabbath;  there- 
fore, the  statement  that  the  penalty  might  also  have  been  re- 
covered by  warrant  of  arrest  was  not  necessary  to  the  decisipn 
of  the  case ;  and  the  common  law  rule,  as  set  forth  in  the  opinion^ 
is,  as  we  have  seen,  modified  by  statute.  The  latter  case  arose 
under  an  act  which  in  terms  provides  for  the  arrest  and  commit- 
ment of  the  offender  imless  and  until  the  fine  and  costs  are  paid^ 
and  is  therefore  not  in  point. 

The  sections  of  the  Code  to  which  we  have  already  referred 
prescribe  the  mode  of  procedure  for  the  recovery  of  the  for- 
feiture imposed  by  section  3799  by  civil  warrant,  and  afford  no 
authority  in  such  case  for  proceeding  by  warrant  of  arrest. 

It  may  be  observed  that  the  inference  that  might  otherwise 
be  drawn  from  the  history  of  legislation  against  Sabbath-break- 
ing, that  a  violation  of  section  3799  is  a  misdemeanor,  loses  its 
significance  in  light  of  the  legislative  intention  plainly  mani- 
fested by  the  language  of  the  enactment  and  kindred  statutes  to 
which  attention  has  been  called. 

Xor  does  the  circumstance  that  the  section  is  found  in  chapter 
185,  which  treats  of  "offences  against  morality  and  decency,'* 
indicate  that  its  breach  is  a  misdemeanor.  It  is  a  penal  statute, 
passed  in  the  interest  of  good  morals,  and  is  therefore  appro- 
priately classified.  But  if  such  were  not  the  fact,  this  court 
has  repeatedly  held,  that  mere  collocation  of  a  statute  is  no  con- 
clusive test  of  its  character.  City  of  Danville  v.  Hatcher,  101 
Va.  523,  535,  44  S.  E.  723 ;  Utton's  Case,  101  Va.  833,  847, 
44  S.  E.  923. 

For  these  reasons,  the  judgment  must  be  reversed;  and  this 
court  will  proceed  to  enter  such  judgment  as  the  circuit  court 
ought  to  have  rendered,  and  sustain  the  motion  of  the  plaintiff 
in  error  to  quash  the  warrant. 
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BucHAXAx,  J.,  (dissenting.) 

I  cannot  concur  in  the  opinion  of  the  court,  that  a  violation 
of  section  3799  of  the  Code  of  1904  is  not  a  misdemeanor.  To 
reach  that  conclusion  it  is  necessary  to  hold  that  a  violation  of 
that  section  is  not  a  criminal  offense,  for  all  offenses  which  are 
not  felonies  are  misdemeanors.  Code,  sec.  3879.  Minor's 
Crimes  &  Punishments,  p.  17. 

The  statute  prohibits  Sunday  work  with  certain  exceptions^ 
and  imposes  a  penalty  for  its  violation  for  the  benefit  of  the 
state,  thus  possessing  the  essential  elements  of  a  criminal 
statute.  Jernigan's  Case,  104  Va.  850,  52  S.  E.  361  and  au- 
thorities cited. 

The  history  of  the  legislation  on  the  subject  I  think  shows 
that  the  statute  is  a  part  of  the  criminal  law  of  the  state,  and  its 
violation  a  misdemeanor. 

In  the  year  1779  an  act  was  passed,  entitled  "An  act  for 
punishing  disturbers  of  religious  worship  and  Sabbath  breakers,'' 
by  which  it  was  provided,  among  other  things,  that  "If  any 
person  on  the  Sabbath  day  shall  himself  be  found  laboring  at 
his  own  or  any  other  trade  or  calling,  or  shall  employ  his  ap- 
prentices, servants  or  slaves  in  labor  of  other  business,  except 
it  be  in  the  ordinary  household  offices  of  daily  necessity,  or  other 
work  of  necessity  or  charity,  he  shall  forfeit  the  sum  of  ten 
shillings  for  every  such  offence,  deeming  every  apprentice, 
servant  or  slave  so  employed  and  every  day  he  shall  be  so  em- 
ployed as  constituting  a  distinct  offence."  12  Hening's  Stat, 
at  Large,  pp.  286-7. 

In  the  year  1792  it  was  re-enacted  as  section  5  of  an  act,  en- 
titled "An  act  for  the  suppression  of  vice  and  punishing  dis- 
turbers of  religious  worship  and  Sabbath  breakers."  See  Con- 
tinuation of  Hening's  Stat,  at  Large,  Vol.  1,  p.  192-3.  The 
statute  as  amended  was  carried  into  the  Code  of  1819  (Oode^ 
1819,  Ch.  441,  sec.  5,  pp.  554-5),  and  was  in  force  when  Prof. 
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Davis  published  his  work  on  "Criminal  Law"  in  1838.  He 
understood  the  statute  to  be  a  part  of  the  criminal  law  of  the 
state,  and  that  a  violation  of  it  was  a  misdemeanor,  and  so 
treated  it  in  Ch.  21  of  his  work,  under  the  head  of  "Mis- 
demeanors Affecting  the  Public  Police  and  Economy,"  pages 
303-343. 

Without  material  change,  that  statute  was  carried  into  the 
"'^Criminal  Code"  of  the  state,  passed  March  14,  1848,  (Acts 
1847-8,  pp.  93,  94,  110,  112),  which  afterwards  became  a  part 
of  the  code  of  1849,  under  the  general  title  of  "Crimes  and 
Punishments,"  page  722,  and  is  in  the  chapter  entitled  ''Of 
Offences  against  Morality  and  Decency."  Code,  1849,  ch.  196, 
sec.  16.  In  the  revision  of  the  criminal  laws  of  the  state  by  the 
act  approved  March  14,  1878,  and  in  the  Code  of  1887;  the 
section  is  found  under  the  same  general  title  (acts  1877-8,  p. 
279;  Code^  1887,  p.  877),  and  in  the  chapter  entitled  "Of  Of- 
fences against  Morality  and  Decency  and  the  Protection  of 
Beligious  Meetings,"  acts  1877-8,  pp.  301,  304.  Code,  1887, 
cb.  185,  sec.  3799,  pp.  898,  900. 

In  making  their  revision,  the  revisors  were  directed  to  ar- 
range all  the  statutes  under  appropriate  titles  and  chapters. 
Acts  1883-4,  pp.  702-3 ;  Preface  to  code  of  1849,  p.  VII.  It  is 
clear,  as  it  seems  to  me,  from  the  titles  under  which  and  the 
chapters  in  which  the  Sunday  statute  is  found,  that  the  re- 
visors of  both  codes,  who  were  very  learned  lawyers,  understood 
that  statute  to  be  a  part  of  the  criminal  law  of  the  state.  That 
these  titles,  chapters  and  tables  of  contents  may  be  looked  to  sl9 
showing  the  cotemporaneous  construction  of  the  code  by  the  re- 
visors when  engaged  in  their  work,  see  Shumate  v.  Comfth,  1.5 
Gratt.  653,  658.  If  they  had  not  so  thought,  it  would  have  been 
their  duty  to  have  placed  the  statute  under  some  other  title  and 
in  some  other  chapter  of  their  work.  Professor  Minor,  in  his 
work  on  Criminal  Law,  so  construed  the  statute  and  was  of 
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opinion  that  a  violation  of  it  was  a  misdemeanor.     Min.  Syn. 
of  Cr.  Law  (1894),  pp.  183-4. 

The  statute  on  the  subject  in  force  in  the  state  of  West  Vir- 
ginia for  many  years  was  taken  from  our  statute,  and  was  sub- 
stantially the  same  as  that  found  in  the  codes  of  1849  and  1887. 
Its  violation  in  that  state  was  regarded  as  a  misdemeanor,  and 
offenders  were  punished  accordingly.  State  v.  B,  &  0,  R,  Co., 
15  W.  Va.  362,  370,  36  Am.  Rep.  803 ;  State  v.  Railroad  Co., 
24:  W.  Va.  783,  49  Am.  Rep.  290;  State  v.  McBee,  52  W.  Va. 
257,  43  S.  E.  121,  60  L.  R  A.  638. 

In  the  case  of  Ex  Parte  Marx,  86  Va.  40,  9  S.  E.  475,  al- 
though not  necessary,  perhaps,  to  a  decision  of  the  case,  the  vio- 
lation of  the  statute  was  held  to  be  an  offense  for  which  the  ac- 
cused could  be  arrested  on  a  criminal  warrant. 

By  an  act  approved  March  2,  1904,  (Acts  1904,  p.  79),  sec- 
tion 3799,  as  found  in  the  code  of  1887  and  as  it  had  existed 
substantially  from  1779,  was  amended  by  having  added  to  it 
the  following  words:  "From  any  judgment  rendered  under 
this  section,  the  right  of  appeal  shall  lie  to  the  defendant  within 
ten  days,  to  the  corporation  or  hustings  court  of  the  city,  or  to 
the  circuit  court  of  the  county  wherein  said  judgment  is  ren- 
<iered,  and  when  taken  shall  be  proceeded  in  as  appeals  in  mis- 
<iemeanor  cases.^* 

If  section  3799,  prior  to  that  amendment,  was  a  part  of  the 
criminal  law  of  the  state,  and  its  violation  a  misdemeanor,  as 
I  think  I  have  shown  it  was,  did  that  amendment  change  its 
character  and  render  its  violation  no  longer  a  misdemeanor? 
It  is  true,  as  stated  in  the  opinion  of  the  court  in  discussing  the 
section  as  amended,  that  it  does  not  in  terms  declare  that  a 
violation  of  the  section  is  a  misdemeanor.  Many  statutes  whose 
violations  are  admittedly  misdemeanors,  do  not  in  terms  so 
<ieclare.  But  that  is  not  necessary.  If  an  offence  be  punishable 
by  fine  or  imprisonment,  or  both,  it  is  thereby  constituted  a 
tuisdemeanor  in  the  absence  of  such  designation.  Davis  Cr. 
Vol.  cvn — 106. 
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Law,  223.  The  violation  of  sections  3787,  3789,  3792,  3796b^ 
3797,  3798,  3801  and  3803a  of  the  same  chapter  are  not  de- 
clared in  terms  to  be  misdemeanors,  yet  there  can  be  no  question 
that  they  are. 

li  section  3799,  as  amended,  was  an  entirely  new  provision 
in  our  law,  there  would  be  much  force  in  the  view  expressed  in 
the  opinion  of  the  court  that  its  violation  was  not  a  misde- 
meanor ;  but  when  the  amendment  made  is  read  in  the  light  of 
the  history  of  the  legislation  on  the  subject,  it  seems  to  me  clear^ 
with  all  deference  to  the  majority  of  the  court,  that  the  amend- 
ment cannot  be  construed  to  have  the  effect  of  converting  a 
criminal  offense  into  civil  wrong,  when  the  object  of  the  amend- 
ment, as  stated  in  the  title  to  the  act,  was  merely  to  give  the  de- 
fendant the  right  of  appeal. 

If  the  defendant  was  prosecuted  criminally  for  violating  sec- 
tion 3799,  the  right  of  appeal,  including  the  right  of  trial  by 
jury,  was  given  him  by  sections  4106,  4107  of  the  Code  of  1904 ; 
but  if  the  proceeding  against  him  to  recover  the  fine  was  by 
civil  warrant,  under  the  provisions  of  sections  712  or  2939, 
there  was  no  right  of  appeal,  because  the  judgment  against  him, 
exclusive  of  interest,  would  not  amount  to  as  much  as  ten  dol- 
lars. The  object  of  the  amendment  to  the  section  by  the  act 
approved  March,  1904,  was,  as  stated  in  the  title  of  the  act,  to 
give  the  defendant  the  right  of  appeal  from  judgments  in  such 
cases;  and  the  provision  that  the  appeal  should  be  tried  as 
appeals  in  misdemeanor  cases  was  to  give  the  defendant  the 
right  of  trial  by  jury.  It  seems  to  me  clear  that  the  language 
of  section  712  shows  that  the  civil  remedy  provided  for  by  it 
was  not  to  be  exclusive  but  cumulative.  It  provides  that  where  a 
fine  without  corporal  punishment  is  prescribed,  the  same  may  be 
recovered,  if  limited  to  an  amount  not  exceeding  twenty  dollars^ 
by  warrant,  and  if  not  so  limited  by  action  of  debt,  or  action  on 
the  case,  or  by  motion.  There  can  be  no  question  that  where  the 
fine  may  be  more  than  twenty  dollars  it  may  be  recovered  by 
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either  indictment,  presentment  or  information,  or  it  may  be  re- 
covered by  an  action  of  debt  or  an  action  on  the  case  or  by 
motion,  for  the  statute  so  declares.  Where  the  fine  cannot  be 
over  twenty  dollars,  it  can  be  recovered  by  civil  warrant,  or  it 
can  be  recovered  in  a  criminal  proceeding  before  the  justice. 
If  not,  then  we  have  this  anomalous  condition  of  things,  that 
where  a  fine  is  imposed  in  a  misdemeanor  case  which  cannot 
exceed  twenty  dollars,  the  justice  has  no  criminal  jurisdiction 
of  the  offence,  unless  the  offender  be  first  indicted  or  presented 
in  court  and  the  case  certified  to  the  justice,  as  provided  by 
section  4106  of  the  Code.  This  manifestly  cannot  be  so  since  a 
justice  is  given  exclusive  original  jurisdiction  of  all  misde- 
meanors, by  that  section,  except  in  a  few  cases  otherwise  specially 
provided  for.    Sec.  4106. 

The  penalty  imposed  for  the  violation  of  sections  3799,  3805a, 
3862,  3863  and  3865  cannot  exceed  five  dollars.  In  only  one 
of  them  (3805a)  is  the. offence  declared  in  terms  to  be  a  mis- 
demeanor. No  indictment  can  be  made  for  the  violation  of 
either.  If  the  view  taken  by  the  court  be  correct,  the  violator  of 
section  3805a  alone  can  be  prosecuted  criminally,  and  the  fine 
imposed  for  violating  the  other  four  statutes  cjin  be  recovered 
only  by  a  civil  warrant.  A  conclusion  which  leads  to  such 
results,  it  seems  to  me,  must  be  erroneous. 

I  am  of  opinion  that  there  is  no  error  in  the  judgment  of  the 
circuit  court  of  the  city  of  Richmond,  and  that  it  should  be 
affirmed. 

Harrison,  J.,  concurs  with  Buchanan,  J. 

Reversed. 
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mytlMVille. 

PucKETT  V.  Commonwealth. 

June  13,  1907. 

1.  Cbucinal  Law — Sunday  Laws — Violation  by  Employer  and  Employee. — 
Any  person,  whether  employer  or  employee,  who  violates  the  pro- 
visions of  the  Sabbath  laws  as  contained  in  section  3799  of  the 
Code  is  amenable  to  the  forfeiture  thereby  imposed.  In  other  re- 
spects, this  case  is  controlled  by  Wells  v.  Commonwealth^  ante  p.  834. 

Error  to  a  judgment  of  the  Circuit  Court  of  Henrico  county. 

Reversed. 
The  opinion  states  the  case. 

Wyndham  B.  Meredith,  for  the  plaintiff  in  error. 

Robert  Catleit,  Assistant  to  Attomey-Oeneral,  for  the  com- 
monwealth. 

By  the  coitrt. 

By  consent  this  case  was  heard  with  the  case  of  Wells  v.  Com- 
monwealth,  and  is  controlled  by  the  decision  therein. 

It  is  contended  that  upon  a  correct  interpretation  of  section 
3799  of  Va.  Code,  1904,  the  employer,  Wells,  is  liable  for  the 
forfeiture  prescribed  for  a  violation  of  the  section  and  not  the 
employee,  Puckett. 

We  are  of  opinion  that  the  statute  is  not  susceptible  of  that 
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construction,  but  that  any  person  who  violates  its  provisions  ia 
amenable  to  the  forfeiture  imposed.  But,  for  the  reasons  set 
forth  in  the  opinion  handed  down  at  the  present  term  in  the 
former  case,  the  judgment  of  the  circuit  court  in  this  case  must 
be  reversed  and  the  warrant  quashed. 

BucHAKAN,  J.,  (dissenting) : 

For  reasons  given  in  the  dissenting  opinion  in  Wells  v. 
Commonwealth,  ante,  p.  834,  I  dissent  from  the  opinion  of  the 
court  in  this  case;  and  in  this  dissent  Judge  Harrison  concurs. 

Reversed. 
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RiCbMONl 

Gkoegb  Midget  Alias  William  Johnson  v.  Commonwealth. 

November  13,  1907. 

1.  Bills  of  Exception — When  to  he  Higned — Appeal  and  Error. — Bills  of 
exception  not  signed  at  the  term  at  which  the  opinions  and  judg- 
ments of  the  court  excepted  to  were  announced,  or  in  the  yacation 
of  said  court  within  thirty  days  tliereafter,  or  at  any  time  at  which 
the  parties  by  ocmsent  entered  of  record  at  said  term  had  agreed 
they  should  be  signed,  but  signed  at  a  subsequent  term  of  said 
court,  are  not  taken  according  to  the  statute,  and  cannot  be  con- 
sidered by  this  court. 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city  of 
Alexandria. 

Writ  of  error  dismissed. 

The  opinion  states  the  case. 

Howard  W.  Smith  and  B.  D.  Brumhack,  for  the  plaintiflF  in 
error. 

AUomey-Oeneral  Wm,  A.  Anderson,  for  the  commonwealth. 

By  the  COURT. 

This  day  came  again  the  parties  by  counsel,  and  the  court 
having  maturely  considered  the  motion  of  the  commonwealth  to 
dismiss  the  writ  of  error  awarded  in  this  case,  and  the  answer 
of  the  defendant  thereto,  and  it  now  appearing  to  the  court  that 
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the  several  bilk  of  exception  of  the  plaintiff  in  error  were  not 
signed  by  the  judge  of  the  corporation  court  of  the  city  of  Alex- 
andria at  the  term  at  which  the  opinions  and  judgment  of  said 
court  to  which  exception  is  taken  were  announced,  or  in  the 
vacation  of  said  court  within  thirty  days  after  the  end  of  such 
term,  or  at  a  time  at  which  the  parties  by  consent  entered  of 
record  at  said  term  had  agreed  that  they  should  be  so  signed, 
but  were  signed  by  the  said  judge  at  a  subsequent  term  of 
said  corporation  court,  the  court  is  of  opinion  that  the  said  writ 
of  error  was  improvidently  awarded. 

It  is  therefore  considered  that  the  said  writ  of  error  be  dis- 
missed, and  that  the  commonwealth  recover  of  the  plaintiff  in 
error  her  costs  by  her  about  her  defense  herein  expended.  Which 
is  ordered  to  be  forthwith  certified  to  the  said  corporation  court 
of  the  city  of  Alexandria. 

Writ  of  error  dismissed. 
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RkbMONl 

IIiLL  V.  Smith,  Sergeant. 

November  29,  1907. 

1.  Arrest  Without  Warrant — Subsequent  Procedure — ''SuspioiouM  Oharao- 
ter" — Habeas  Corpus, — ^An  officer  may,  without  a  warrant,  arrest  one 
whom  he  has  reasonable  ground  to  suspect  of  having  cc»nmitted  a^ 
felony.  He  should  then  take  the  prisoner  before  the  proper  officer, 
who  should,  without  unnecessary  delay,  formulate  a  specific  com- 
plaint in  writing  against  the  prisoner,  informing  him  of  the  offense 
of  which  he  stands  accused;  and  upon  this  complaint,  he  may  be 
lawfully  held  until  the  case  is  disposed  of  according  to  law,  and,  if 
cause  be  shown  by  the  commonwealth,  the  hearing  may  be  postponed 
a  reasonable  time,  not  exceeding  ten  days  at  one  time,  without  his 
consent.  But  a  person  charged  with  no  offense  cannot  be  held  in 
custody  merely  as  a  "suspicious  character,"  and  if  so  held,  he  may- 
obtain  his  discharge  on  Habeas  Corpus, 

Original  application  for  Habeas  Corpus. 

Prisoner  Discharged, 
The  opinion  states  the  case. 

David  Meade  White,  for  the  petitioner. 

Minitree  Folkes,  for  respondent. 

Keith^  p.,  delivered  the  opinion  of  the  court. 

At  a  former  day  of  this  term,  Claude  Hill  filed  a  petition 
before  this  court,  stating  that  on  November  19,  1907,  he  was 
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arrested,  and  on  the  following  day,  to-wit:  November  20, 
1907,  was  taken  before  the  police  justice  of  the  city  of  Eich- 
niond,  and  there,  for  the  first  time  learned  that  he  was  charged 
with  ^^being  a  suspicious  character,"  and  without  a  hearing, 
was  committed  to  the  jail  of  the  city  of  Richmond  by  the  police 
justice  of  said  city.  The  petitioner  states  "that  he  has  not 
committed  any  offense  against  the  laws  of  the  commonwealth 
of  Virginia ;  that  he  has  not  violated  any  of  the  laws  or  statutes 
of  the  United  States;  and,  therefore,  prays  that  the  common- 
wealth's writ  of  habeas  corpus  may  issue,  directed  to  the  ser- 
geant of  the  city  of  Kichmond,  commanding  him  to  bring  the 
prisoner  before  this  court. 

In  accordance  with  that  petition,  a  writ  was  issued,  directed 
to  the  sergeant  of  the  city  of  Richmond,  and  commanding  him 
to  bring  before  this  court,  immediately  after  the  receipt  of  the 
writ,  the  body  of  Claude  Hill,  which  was  accordingly  done. 

From  the  return  of  the  sergeant  of  the  city  of  Richmond,  it 
appears  that  Hill  is  detained  by  virtue  of  a  mittimus,  which 
is  in  the  following  words: 

'*City  of  Richmond,  to-wit : 
*'To  the  Keeper  of  the  Jail  of  said  City: 

"Receive  into  your  jail  and  custody  the  body  of  Claude  Hill, 
charged  before  me,  on  oath  of  F.  M.  Kraft,  suspicious  charac- 
ter, and  him  safely  keep  until  the  30th  day  of  November, 
1907,  when  you  are  required  to  have  him  before  me,  or  some 
other  justice  of  the  peace  of  said  city,  at  the  police  justice'** 
court,  at  9:30  o'clock  of  said  day,  to  be  further  examined  on 
said  charge  and  dealt  with  according  to  law;  said  examination 
being  thus  continued  for  material  witnesses  for  the  common- 
wealth. 

'•Given  under  my  hand  and  seal,  this  20th  day  of  November, 
1907. 

(Seal)  "Jno.  J.  Crutchfield^  Police  Justice.'' 

Vol.  evil — 107. 
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By  section  8  of  the  bill  of  rights,  constitution  of  Virginia, 
1902,  it  is  provided  that,  **no  man  shall  be  deprived  of  his  life 
or  liberty  except  by  the  law  of  the  land  or  the  judgment  of 
his  peers." 

It  was  held  by  this  court  in  Mtiscoe's  case,  86  Va.  443,  10 
S.  E.  534,  that  a  constable  may,  by  virtue  of  his  office,  without 
warrant,  arrest  for  felony,  or  upon  reasonable  suspicion  of 
felony,  or  for  misdemeanors  committed  in  his  presence,  and 
take  the  accused  before  a  magistrate;  and  that  a  police  officer 
cannot  be  authorized  by  municipal  ordinances  to  do  more. 

And  80,  a  party  may  be  arrested  without  a  warrant  upon  sus- 
picion of  having  committed  a  criminal  offense.  Bishop  on 
Crim.  Proc.,  Vol.  1,  sec.  182,  And  where  one  is  arrested  and. 
brought  before  a  magistrate  without  a  warrant,  nothing  further 
is  required  to  give  him  jurisdiction,  for  being  already  in  cuts* 
tody,  there  is  no  reason  to  issue  a  warrant  for  his  apprehension ; 
but  a  written  complaint  or  information  against  the  defendant, 
setting  out  his  offense,  is  as  necessary  in  such  a  case  as  in  any 
other.     Sec.  179. 

In  the  Matter  of  Arthur  Henry,  before  the  Xew  York  Su- 
preme Court,  29  Howard  Prac.  (N.  Y.)  185,  it  is  held,  that 
where  an  officer  arrests  a  prisoner  for  felony  on  telegraphic  or 
other  satisfactory  dispatches,  without  warrant,  it  is  his  duty, 
equally  as  if  the  arrest  had  been  made  by  warrant,  to  take  the 
arrested  party  without  any  unnecessary  delay  before  some  offi- 
cer, who  can  take  such  proofs  as  may  be  offered,  or  if  the  cir- 
cumstances will  justify  it,  hold  him  for  further  examination. 
If  this  is  not  done  with  reasonable  diligence,  the  party  arrested 
can  apply  for  a  habeas  corpus,  calling  on  the  officer  to  show 
cause  why  he  is  detained.  And  on  the  return  of  the  writ,  the 
rule  is  that,  where  the  arrest  is  upon  suspicion  and  without 
warrant,  proof  must  be  given  to  show  the  suspicion  to  be  well 
founded.  If  no  such  proof  is  offered,  it  is  the  duty  of  the 
officer  to  discharge  the  party.     In  the  course  of  its  opinion,  the 
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<!Ourt  said  further  that,  *'The  rule  is  that  a  private  person  even 
may  arrest  a  party,  if  a  felony  has  in  fact  been  committed,  and 
there  was  reasonable  ground  of  suspicion ;  but  in  the  case  of  an 
officer,  he  is  justified  in  making  an  arrest  if  no  felony  was  in 
fact  committed,  if  he  acted  upon  information  from  another  on 
which  he  had  reason  to  rely.  This  is  the  well  settled  rule  in  the 
English  courts,  sanctioned  and  followed  in  this  state  in  the 
case  of  Holley  v.  Mix,  (X.  Y.)  3  Wend.  350,  20  Am.  Dec. 
702." 

It  appears  from  the  affidavits  in  this  case  that  there  had 
recently  been  committed  within  the  city  of  Richmond  a  felony 
of  the  gravest  nature.  x\cting  upon  information  in  his  posses- 
sion, the  police  officer  arrested  Claude  Hill  upon  suspicion  of 
being  the  perpetrator  of  this  crime.  Instead  of  charging  him, 
however,  with  being  suspected  of  this  specific  offense,  he  was 
arrested  and  is  held  merely  as  a  suspicious  character. 

We  are  of  opinion  that  it  was  proper  for  the  officer  to  arrest 
the  prisoner,  if  he  had  reasonable  ground  to  suspect  him  of 
having  committed  a  felony,  or  the  felony  to  which  allusion  has 
already  been  made;  and  that,  having  arrested  and  taken  him 
before  the  police  justice  under  such  circumstances,  it  became 
the  duty  of  the  police  justice,  without  unnecessary  delay,  to 
formulate  a  specific  complaint  in  writing  against  the  prisoner, 
informing  him  of  the  offense  with  the  commission  of  which  he 
stands  accused,  upon  which  complaint  the  prisoner  may  law- 
fully be  held  until  the  case  is  disposed  of  according  to  law ;  and 
if  cause  be  shown  by  the  commonwealth,  the  hearing  may  be 
postponed  for  a  reasonable  time,  not  exceeding  ten  days  at  one 
time,  without  his  consent.  Va.  Code  (1904),  sec.  3963.  But 
it  appearing  that  the  course  indicated  has  not  been  pursued 
in  this  instance,  we  are  of  opinion  that  the  detention  of  the 
prisoner  is  unlawful.  The  distinction  is  broad  between  holding 
a  prisoner  because  he  is  suspected  of  the  commission  of  a  speci- 
fic offense  for   such   reasonable   time   as  enables  the  common- 
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wealth  to  investigate  his  connection  with  it,  and  the  proceeding 
in  this  case  of  holding  him  upon  a  warrant  which  merely 
charges  that  he  is  a  suspicious  character. 

We  are,  for  these  reasons,  of  opinion  that  the  return  of  the 
sergeant  of  the  city  of  Richmond  does  not  show  that  the  pris- 
oner is  held  in  accordanee  with  the  law  of  the  land,  and  that 
he  is  entitled  to  his  discharge. 

Prisoner  Discharged. 
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Syllabus* 


RiCbttONl 

POEBES  AND  OtHERS  V.   StaTE  COUNCIL  OF  VIRGINIA,  JUNIOtt 

Order  United  American  Mechanics. 

January  16,  1903. 
Absent,  Harrison,  J. 

1.  Appeal    and    Erbob — Jurisdiction    of    Court    of    Appeals — How  Con- 

ferred.— The  jurisdiction  of  this  court  is  limited,  and  is  prescribed 
by  the  constituion  of  the  state  and  the  laws  passed  in  pursuance 
thereof,  and  the  burden  is  upon  him  who  invokes  its  authority  to 
establish  its  jurisdiction  over  the  matter  in  controversy. 

2.  Appeal  and  Ebbor — Contempts — When  no  Writ  of  Error  Lies. — ^No  writ 

of  error  lies  from  this  court  to  a  judgment  of  an  inferior  court 
imposing  a  fine  upon  a  party  to  a  suit  for  disobedience  of  its  orders, 
and  directing  his  imprisonment  in  jail  in  default  of  the  payment  of 
said  fine.  Such  judgment  is  not  within  the  puryiew  of  section  4053 
or  of  any  other  section  of  the  code.  The  theory  seems  to  be  that  if 
the  order  disobeyed  is  erroneous,  the  parties  affected  should  appeal. 
If  it  is  right,  it  should  be  obeyed. 

3.  Appeal  and  Erbob — Want  of  Jurisdiction — Esopressions  of  Opinion — 

Contempt. — Where  no  writ  of  error  lies  from  this  court  to  the  judg- 
ment of  an  inferior  court  imposing  a  fine  on  a  party  for  a  contempt 
of  its  judgment,  the  decision  of  the  trial  court  that  the  acts  of  such 
party  amount  to  a  contempt  is  final,  and  this  court  will  not  intimate 
any  opinion  upon  the  subject. 

4.  Appeal  and  Ebbob — Contempts — Fine — Imprisonment — Liberty — Consti- 

tution^ Section  88. — ^A  judgment  imposing  a  fine  upon  a  party  for 
a  contempt  of  court  and  giving  him  a  reasonable  time  within  which 
to  pay  it,  but  providing  that  if  it  is  not  paid,  he  shall  be  imprisoned, 
does  not  involve  "the  life  or  liberty  of  any  person,"  within  the 
meaning  of  section  88  of  the  constitution.  The  judgment  being  for 
a  fine  from  which  the  party  may  relieve  himself,  does  not  deprive 
the  party  of  life  or  liberty. 
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Appeal  from  a  decree  of  the  Chancery  Court  of  the  city  of 
Kichmond,  imposing  a  fine  upon  plaintiffs  in  error  for  contempt 
of  court. 

Dismissed. 

The  opinion  states  the  case. 

Meredith  &  Cocke,  ^\m,  L.  Royal  and  B,  D,  ^Vhite,  for  the 
plaintiffs  in  error. 

8,  A,  Anderson  and  Christian  &  Christian,  for  the  common- 
wealth. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

The  chancery  court  for  the  city  of  Richmond,  in  a  cause 
therein  pending,  styled  "State  Council  of  Virginia,  Junior 
Order  United  American  Mechanics  of  Virginia,  v.  National 
Council,  Junior  Order  United  American  Mechanics  of  the 
United  States  of  North  America,  and  Others/'  upon  the  petition 
of  the  plaintiffs,  issued  a  rule  on  the  20th  day  of  February, 
1907,  against  J.  W.  Forbes  and  others,  summoning  them  to 
appear  before  that  court  on  the  13th  day  of  March,  1907,  to 
show  cause  why  they  should  not  be  fined  and  imprisoned  "for 
a  contempt  of  this  court  in  disobeying,  disregarding,  and  evad- 
ing the  decree  of  this  court  rendered  on  the  2l8t  day  of  Juljy 
1904,  as  affirmed  by  the  supreme  court  of  appeals  of  Virginia 
and  the  supreme  court  of  the  United  States." 

This  rule  was  continued  from  time  to  time  until  the  8th  day 
of  May,  1907,  and  on  that  day  came  the  defendants  named  in 
said  petition  and  rule,  except  W.  W.  SavTyer,  as  to  whom  the 
said  rule  had  been  theretofore  dismissed ;  and  the  matter  being 
fully  heard  upon  the  petition,  the  rule,  the  answer  of  the 
several  defendants,  and  upon  certain  affidavits  and  the  various 
orders  and  decrees  of  the  court,  it  was  adjudged  that  the  parties 
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were  in  contempt  of  court  in  disobeying  its  decree;  and  there- 
upon the  chancery  court  of  the  city  of  Richmond,  '^desiring  to 
compel  obedience  to  said  decree,  doth  adjudge,  order  and  decree 
that  the  persons  above  named  (against  whom  the  rule  wa& 
issued)  be,  and  they  hereby  are,  fined  the  sum  of  $20  each; 
and  the  same  shall  be  paid  by  them,  respectively,  to  the  clerk  of 
this  court  within  thirty-five  days  from  this  date,  and,  in  de- 
fault of  such  payment,  each  of  said  persons  shall  stand  com- 
mitted to  the  custody  of  the  sheriff  of  this  city,  to  remain  in  jail 
until  said  sums  be  paid  by  them,  respectively.'' 

To  that  order  a  writ  of  error  and  supersedeas  was  awarded 
by  this  court. 

We  are  met  at  the  threshold  of  the  case  by  a  motion  to 
dismiss  the  writ  of  error  as  having  been  improvidently  awarded ; 
the  contention  on  the  part  of  the  State  Council,  Junior  Order 
of  United  American  Mechanics  of  Virginia,  being  that  for  a 
contempt,  which  consists  of  disobedience  of  a  lawful  decree  of 
a  court  by  a  party  to  the  suit  in  which  the  decree  was  rendered, 
no  writ  of  error  lies  from  this  court. 

This  court  is  one  of  limited  jurisdiction,  and  the  burden  is 
upon  him  who  invokes  its  authority  to  establish  its  jurisdiction 
over  the  matter  in  controversy.  Harman  v.  City  of  Lynchburg, 
33  Gratt.  37.  Its  jurisdiction  is  defined  by  the  constitution  of 
the  state  and  the  laws  passed  in  pursuance  thereof ;  and  in  that 
constitution  and  those  laws  must  be  found  its  warrant  for  the 
whole  jurisdiction  which  it  exercises.  Laborious  investigation, 
therefore,  into  the  sources  of  the  common  law,  would  shed  but 
a  feeble  light  upon  the  subject  under  discussion.  To  the  law, 
then,  as  it  is  written,  we  shall  turn  for  a  solution  of  the  ques- 
tion before  us. 

Section  4053  of  the  code  of  1904  provides  that  "to  a  judg-» 
ment  for  a  contempt  of  court,  other  than  for  the  non-perform- 
ance of,  or  disobedience  to,  a  judgment,  decree,  or  order,  a  writ 
of  error  shall  lie  to  tho  Supremo  Court  of  Appeals." 
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The  rule  in  this  case  was  issued  at  the  instance  of  the  party 
who  had  prevailed  in  the  litigation  and  obtained  a  decree  in  its 
favor.  The  petition  upon  which  the  rule  was  issued  alleged 
that  the  defendants  were  disobeying  the  decree  of  the  court. 
The  judgment  upon  the  rule  finds  them  guilty  of  this  offence, 
and  enters  judgment  against  them  in  order  to  compel  obedience 
to  the  decree.  The  proceeding  thus  comes  plainly  within  the 
fifth  sub-divdsion  of  section  3768  of  the  Code  of  1904,  which  de- 
clares the  cases  in  which  courts  and  judges  may  punish  sum- 
marily for  contempt :  ^'Disobedience  or  resistance  of  an  officer 
of  the  court,  juror,  witness,  or  other  person  to  any  lawful  pro- 
cess, judgment,  decree,  or  order  of  the  said  court." 

In  support  of  the  jurisdiction  of  the  court  plaintiffs  in  error 
rely  upon  the  case  of  Wells  v.  Commonwealth,  21  Gratt.  500. 
In  that  case  the  circuit  court  of  Bedford  county  issued  a  rule 
against  Thorpe  H.  Nance,  who  was  a  party  to  a  chancery  suit 
in  that  court,  and  against  H.  H.  Wells,  his  attorney,  charging 
Kance  with  disobedience  to  its  decree,  and  WeUs  with  aiding, 
abetling  and  coud  soling  him  to  disobey  it.  A  judgment  was 
entered  against  them  by  the  circuit  court  of  Bedford,  by  which 
they  were  sentenced  to  pay  a  fine  of  $50  each  and  to  be  com- 
mitted to  jail  for  ten  days.  From  that  judgment  no  writ  of 
error  seems  to  have  been  taken  by  Nance,  but  Wells  brought  his 
case  to  this  court,  and  Judge  Anderson,  delivering  its  opinion, 
said :  "The  first  question  which  meets  us  in  this  case  is  as  to 
the  jurisdiction  of  this  court  to  review  the  judgment  or  sentence 
of  the  circuit  court  complained  of.  The  power  to  fine  and  im- 
prison for  contempt  is  incident  to  every  court  of  record.  The 
courts  of  necessity  have  the  power  of  protecting  the  administra- 
tion of  justice  with  a  promptitude  calculated  to  fnect  the  ex- 
igency of  the  particular  case.  ^'  ^  *  And  whero  it  is  not 
otherwise  provided  by  statute  ^the  sole  adjudication  of  con- 
tempt, and  the  punishment  thereof,  belongs  exclusively,  and 
without   interference,   to   each   respective   court'  " — citing  in 
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support  of  this  proposition  the  language  of  !Mr.  Justice  Black- 
stone  approved  by  Judge  Story  in  Ex  parte  Kearney,  7  Wheat. 
(U.  S.)  38,  44,  5  L.  Ed.  391.  "A  commitment  for  contempt," 
continues  the  learned  judge,  "is  a  commitment  in  execution; 
and  the  judgment  of  conviction,  unless  the  power  to  supervise 
is  given  by  statute,  is  not  subject  to  review  in  any  other  court, 
not  even  upon  a  writ  of  habeas  corpus" — citing  Hurd  on  Habeas 
Corpus,  p.  412. 

The  statute  fixing  the  jurisdiction  of  this  court  in  contempt 
cases  was  at  the  time  of  that  decision  identical  with  section 
4053,  as  also  was  the  statute  which  declared  the  cases  in  which 
contempts  might  be  punished  summarily.  See  Code  1860,  p. 
801.  Judge  Anderson  then  points  out  that  the  language  of  the 
last-mentioned  statute  is  much  more  comprehensive  than  the 
act  which  gave  at  that  time  the  writ  of  error,  for  that  act  refers 
only  to  such  judgments  for  contempt  as  are  designed  to  enforce 
performance  or  obedience  to  a  decree,  and  not  to  punish  for  an 
offense.  To  all  other  judgments  for  contempt  of  court,  except 
for  nonperformance  or  disobedience  of  a  judgment,  decree,  or 
order,  a  writ  of  error  will  lie. 

Coming,  then,  to  a  consideration  of  the  facts  as  they  appeared 
in  the  case  of  Wells  v.  Commonwealth,  it  seems  that  the  judg- 
ment complained  of  in  that  case  was  not  one  to  compel  the  per- 
formance of  or  obedience  to  a  decree,  but  one  for  the  punishment 
of  an  offense ;  and  it  was,  therefore,  held  that  the  writ  of  error 
had  been  properly  awarded.  It  seems  to  be  plain  that  if  Xance, 
who  was  party  to  the  suit  and  was  charged  with  disobedience 
to  a  decree  of  the  court,  and  punished  for  it,  had  applied  for 
a  writ  of  error,  it  would  have  been  denied.  It  was  granted  to 
his  counsel,  for  he  was  not  charged  with  disobedience  to  the 
decree.  He  was  not  a  party  to  the  suit.  It  had  not  com- 
manded him  to  do  or  to  refrain  from  doing  anything.  He, 
therefore,  could  not  have  been  guilty  of  an  act  of  disobedience 
to  the  mandate  of  the  court.  The  charge  against  him,  for  which 
Vol.  cvn— 108. 
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he  was  punished,  was  that  he  counseled  disobedience  to  the 
decree;  and  so  the  court  maintained  its  jurisdiction,  and  held 
that,  where  counsel  acts  in  good  faith  and  demeans  himself 
honestly,  he  is  not  responsible  for  an  error  of  judgment,  and  the 
case  was  reversed. 

The  offense  denounced  by  the  fifth  subdivision  of  section 
3768  is  '^disobedience  *  *  *  to  any  lawful  process,  judgment^ 
decree  or  order,"  and  the  theory  upon  which  section  4053  rests^ 
in  providing  that  a  writ  of  error  shall  lie  to  this  court  to  all 
judgments  for  contempt  other  than  for  the  nonperformance  of 
or  disobedience  to  a  judgment,  decree,  or  order,  seems  to  be 
that  in  such  case  the  parties  to  the  cause  should  either  appeal 
from  the  judgment,  decree,  or  order,  if  they  felt  aggrieved  by 
it,  or,  if  it  was  a  lawful  decree  of  order,  it  should  be  obeyed- 
It  is  true  that  in  this  view  the  statute  fails  to  provide,  it  may 
be,  for  the  very  case  of  which  plaintiffs  in  error  complain.  They 
concede,  of  course,  for  the  purposes  of  their  present  contention, 
at  least,  the  correctness  of  the  decree  with  the  violation  of  which 
they  are  charged ;  but  they  earnestly  insist  that  they  have  been 
guilty  of  no  act  of  disobedience  to  its  requirements. 

The  chancery  court  was  of  opinion  that  the  fact  of  disobe- 
dience was  established,  and  entered  its  judgment  imposing  a  fine 
upon  them.  We  have  not  considered  the  evidence  with  a  view 
to  forming  any  opinion  as  to  whether  or  not  it  is  suflBcient  to 
support  the  judgment.  If  we  have  no  jurisdiction  to  review  it, 
it  would  be  manifestly  improper  for  us  to  intimate  an  opinion 
upon  that  subject. 

Another  contention  is  made  by  the  plaintiffs  in  error,  which 
rests  upon  the  language  of  the  constitution  of  1902. 

Article  6,  section  88,  in  reference  to  the  jurisdiction  of  this 
court,  says  in  part :  "Subject  to  such  reasonable  rules,  as  may 
be  prescribed  by  law,  as  to  the  course  of  appeal,  the  limitation 
as  to  time,  the  security  required,  if  any,  the  granting  or  refusing 
of  appeals,  and  the  procedure  therein,  it  shall,  by  virtue  of  this 
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constitution,  have  appellate  jurisdiction  in  all  cases  involving 
the  constitutionality  of  a  law  as  being  repugnant  to  the  consti- 
tution of  this  state  or  of  the  United  States,  or  involving  the 
life  or  liberty  of  any  persom.    *  *  *" 

Conceding,  for  the  purposes  of  this  case,  that  the  constitution 
operates  ex  proprio  vigore,  without  legislative  action,  to  confer 
jurisdiction  on  this  court  in  all  cases  involving  the  life  or 
liberty  of  any  person,  we  think  the  language  of  the  constitution 
falls  short  of  maintaining  the  position  of  plaintiffs  in  error. 
The  judgment  complained  of  does  not  deprive  them  of  life  or 
liberty.  It  imposes  a  fine,  and  they  are  given  a  reasonable 
time  within  which  to  pay  it; and  it  is  only  in  the  event  of 
their  failure  or  refusal  to  pay  it  that  they  are  to  be  committed 
to  jail.  The  imprisonment,  then,  would  be,  not  the  direct 
result  of  the  judgment  of  the  court,  which  by  its  terms  imposes 
a  fine  upon  plaintiffs  in  error  for  their  diobedience  to  a  lawful 
decree  of  the  court.  The  language  of  the  constitution  is  not 
broad  enough  to  cover  the  case  before  us.  It  applies  to  every 
judgment  involving  the  life  or  liberty  of  any  person,  but  by 
force  of  the  very  terms  employed  excludes  from  its  operation 
judgments  which  do  not  by  their  own  terms  involve  life  or 
liberty. 

We  are  of  opinion  that  this  court  has  no  jurisdiction  to 
review  the  judgment  complained  of,  and  the  writ  of  error  ijv 
therefore  dismissed. 

Dismissed. 
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RicNioill 

Devine  v.  Commonwealth. 

January  16,  1903. 

1.  Intoxicating  Liquors — ISales  to  Several  Persons — Election  to  Prosecute 

as  to  one — JiJvidence  of  effect  on  Others — Vase  at  Bar, — ^If,  upon  the 
trial  of  a  warrant  for  selling  liquor  without  a  license  to  several 
persons,  the  commonwealth  elects  to  prosecute  for  a  sale  to  one 
only,  it  cannot  upon  that  warrant  prosecute  the  accused  for  selling 
to  any  other  person,  nor  prove  sales  to  others  in  aid  of  its  proof 
that  he  was  guilty  of  the  offense  for  which  he  was  being  prosecuted; 
though  it  may  show  by  others  the  effect  produced  upon  them  by 
drinking  a  beverage  purchased  by  them  of  the  aocused  and  bearing 
the  same  brand  as  that  for  which  he  is  being  prosecuted.  In  the 
case  at  bar,  the  witnesses  for  the  commonwealth  were  questioned 
as  to  sales  made  to  them  by  the  accused,  but  it  is  clear,  under  tiie 
facts  and  circumstances  of  the  case,  that  the  accused  was  not  preju- 
diced thereby. 

2.  Indictment — Statute    Vontcbining    Exception, — ^If    an    exception    to    a 

statute  is  so  incorporated  with  the  enacting  clause  that  the  one 
cannot  be  read  without  the  other,  then  the  exception  must  be  nega- 
tived in  any  indictment  for  a  violation  of  the  statute;  but  if  the 
exception  be  in  a  substantive  clause  subsequent  to  the  enacting 
clause,  though  in  the  same  section,  it  is  matter  of  defense  to  be 
shown  by  the  defendant. 

3.  Intoxicating  Liquors — License — Exception  in  Statute — Cider — Burden 

of  Proof. — Upon  a  charge  of  selling  liquor  without  lixjense  in  this 
state,  it  need  not  be  denied  that  the  liquor  sold  was  pure  apple 
cider,  although  that  is  an  exception  contained  in  the  statute.  If  it 
is  pure  apple  cider,  that  is  a  matter  of  defense  and  comes  more 
properly  from  the  defendant,  who  has  the  burden  of  proof  on  that 
question;  the  exception  in  the  statute  being  in  a  substantive  clause 
and  not  in  the  enacting  clause. 

4.  Intoxicating     Liquors — Cider — Case     at     Bar — Analysis — Samples. — 

The  preponderance  of  evidence  in  this  case  shows  that  the  cider  sold 
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by  the  defendant  did  not  contain  a  greater  percentage  of  alcohol 
than  ie  allowed  by  the  statute,  and  he  should  have  been  acquitted. 
The  guilt  or  innocence  of  the  accused  depended  upon  the  amount  of 
alcohol  the  cider  contained,  and,  while  the  correctness  of  the  analysee 
introduced  in  evidence  is  not  questioned,  there  were  ample  opportuni- 
ties for  tampering  with  the  samples  analyzed  by  the  commonwealth 
before  the  analysis  was  made,  and  the  analysis  was,  therefore,  of* 
little  probative  value. 

Error  to  a  judgment  of  the  Circuit  Court  of  Mecklenburg 
county  on  a  prosecution  for  selling  liquor  without  a  license. 

Reversed. 
The  opinion  states  the  case. 

W.  E.  Holmes,  for  the  plaintiff  in  error. 

Attorney-General  Wm.  A.  Anderson,  for  the  commonwealth. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  prosecution  by  warrant  against  the  defendant  for 
selling  ardent  spirits,  without  having  obtained  a  license  there- 
for, to  Jack  Wallace,  Walter  Willis,  and  to  other  persons  un- 
knowuv 

Upon  the  calling  of  the  case  in  the  circuit  court,  to  which  it 
had  been  appealed,  the  accused  moved  the  court  to  require  the 
prosecuting  attorney  to  elect  for  which  of  the  offences  charged 
in  the  warrant  he  would  prosecute,  and  he  elected  to  prosecute 
for  the  sale  alleged  to  have  been  made  to  Jack  Wallace. 

The  commonwealth  introduced  evidence  that  the  accused,  who 
was  a  merchant  in  Chase  City,  had  been  selling  at  his  place  of 
business  to  the  public,  for  about  two  years  prior  to  November  1, 
1906,  cider  known  as  "Manhattan,'*  without  a  license;  that  in 
January  and  August  or  September  of  that  year  he  ha^  sold 
cider  to  Jack  Wallace;  that  the  cider  purchased  by  him  in 
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January,  of  which  he  drank  a  considerable  quantity,  made  and 
kept  him  drunk  for  two  days,  but  the  latter  purchase,  which  was 
less  in  quantity,  did  not  make  him  drunk.  It  was  also  proved 
that  country  cider  would  produce  intoxication  if  drank  in  large 
quantities. 

The  commonwealth  then  offered  to  prove  by  J.  H.  Wallace 
that  the  accused  had  sold  him  cider  which  made  him  drunk. 
The  defendant  objected  to  that  evidence  upon  the  groimd  that 
he  was  being  tried  upon  the  charge  of  selling  to  Jack  Wallace 
alone,  and  that  evidence  to  prove  that  he  had  sold  to  any  other 
person,  or  on  any  other  occasion,  was  inadmissible.  The  court 
overruled  the  objection  and  permitted  the  evidence  to  go  to  the 
jury,  to  show  that  the  article  sold  produced  intoxication.  This 
action  of  the  court  is  assigned  as  error. 

The  commonwealth,  having  elected  to  prosecute  the  accused 
for  selling  to  Jack  Wallace,  could  not  under  the  warrant  upon 
which  he  was  being  tried,  prosecute  him  for  selling  to  any  other 
person ;  nor  could  it  prove  that  he  had  made  sales  to  other  per- 
sons in  aid  of  its  proof  that  the  accused  was  guilty  of  the  offence 
for  which  he  was  being  prosecuted.  See  Hatcher  &  Shaw's  Case, 
106  Va.  827,  55  S.  E.  667 ;  Cole  v.  Commonwealth,  5  Gratt 
696;Walker  v.  Commonwealth,  1  Leigh  574;  1  Bish.  New  Cr. 
Pr.,  sees.  1120-1124;  2  Whart.  Cr.  L.,  sec.  1524-1525;  Pearce 
V.  State,  40  Ala.  720. 

The  court  did  not  admit  the  evidence  of  the  sale  to  J.  H. 
Wallace  for  either  of  those  objects,  but  solely  for  the  purpose 
of  showing  that  the  cider  sold  to  the  witness,  which  the  evidence 
tended  to  prove  was  the  same  kind  of  cider  as  that  sold  to  Jack 
Wallace,  would  produce  intoxication,  and  was,  therefore,  ardent 
spirits  within  the  meaning  of  the  statute.  The  conmionwealth 
had  already  shown,  without  objection  so  far  as  the  record  shows, 
that  the  accused  had  been  selling  cider  known  and  called  "Man- 
hattan^'  for  about  two  years  to  the  public  generally,  at  his  store. 
There  was  no  question  that  the  accused  had  made  the  sales  testi- 
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fied  to  by  Jack  Wallace — -but  his  defence  was,  that  the  cider 
5old  was  such  as  he  had  the  right  to  sell  without  a  liquor  dealor's 
license.  The  character  of  the  cider  sold  and  not  the  fact  of  the 
sale  to  Jack  Wallace  being  the  controverted  question  in  the  case, 
-evidence  by  those  who  had  drank  it,  showing  what  effect  it  had 
upon  them,  was  clearly  admissible ;  and  while  it  would,  perhaps, 
have  been  better  to  have  asked  such  witnesses  what  effect  it  had 
upon  them,  without  proving  that  the  accused  had  sold  it  to 
them,  it  is  clear  under  the  facts  and  circumstances  of  the  case, 
that  the  evidence  of  the  sale  to  J.  H.  Wallace  did  not  prejudico 
the  accused. 

The  next  question  to  be  considered  is  whether  or  not  the 
court  erred  in  instructing  the  jury  that  the  burden  of  i)roof  was 
on  the  accused  to  show  that  the  cider  sold  by  him  to  Jack  Wal- 
lace was  such  as  the  accused  had  the  right  to  sell  without  a  liquor 
<lealer's  license. 

By  section  141  of  an  Act  of  Assembly,  approved  February, 
1904,  (Acts  of  Assembly,  1904,  ch.  20,  pp.  42-3),  it  is  provided 
that  "ISTo  person,  corporation,  firm,  partnership  or  association 
shall,  within  the  limits  of  this  state  *  *  *  sell  or  offer  to  sell 
by  'sample,  representatives  or  otherwise,  wine,  ardent  spirits, 
malt  liquors,  or  any  mixture  thereof,  alcoholic  bitters,  bitters 
<;ontaining  alcohol,  or  fruits  preserved  in  ardent  spirits,  either 
by  wholesale  or  retail,  or  to  be  drunlc  at  the  place  where  sold, 
or  in  any  way,  without  first  having  obtained  license  therefor; 
nor  shall  the  license  confer  the  privilege  of  selling  in  any  way, 
except  in  the  manner  hereinajfter  provided.  And  all  mixtures, 
preparations  and  liquids  (except  pure  apple  cider),  which  will 
produce  intoxication  shall  be  deemed  ardent  spirits  within  the 
meaning  this  act.'^ 

By  an  Act  approved  March  14,  1906,  (Acts  1906,  ch.  181) 
entitled  "An  Act  to  define  what  is  pure  cider  within  the  meaning 
of  section  141  of  chapter  20  of  acts  1904,  approved  February 
19,  1904,'^  it  is  provided,  that  pure  apple  cider  as  mentioned  in 
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that  section,  and  other  sections,  "shall  be  construed  to  mean  the 
pure  juice  of  the  fruit  used  without  admixture  whatever  except 
preservatives,  and  not  to  contain  more  than  seven  and  one-half 
per  cent,  of  alcohol." 

Under  the  authorities,  if  this  were  a  prosecution  by  indict- 
ment, it  would  not  be  necessary  in  the  indictment  to  allege  that 
the  ardent  spirits  charged  to  have  been  sold  was  not  pure  apple 
cider,  as  defined  by  the  statute. 

In  Commonwealth  v.  Hill,  5  Gratt.  682,  the  accused  was  in- 
dicted for  selling  without  a  license,  by  retail,  wine,  rum,  brandy 
and  mixtures  thereof,  not  to  be  drank  at  the  place  where  sold^ 
against  the  statute,  &c.  He  demurred  to  the  indictment  be- 
cause it  contained  no  averment  that  the  liquors  charged  to  have 
been  retailed  without  a  license  had  not  been  actually  made  from 
the  produce  of  the  defendant's  own  estate  or  distilled  by  him, 
or  those  in  his  own  employ.  In  holding  that  such  an  averment 
was  not  necessary.  Judge  Lomax,  who  delivered  the  opinion 
of  the  general  court,  said,  that  the  oflfence  was  created  by  the 
third  section  of  the  act,  which  he  had  quoted,  which  provided 
"that  any  person,  other  than  such  as  are  thereinafter  excepted, 
who  shall  otherwise  than  as  thereinafter  expressly  provided 
sell,  etc.,  is  subjected  to  the  penalty.  What  these  exceptions 
and  provisos  are,  will  be  found  in  the  fourth  section,  and  among 
them  is  that  of  a  person  selling  liquors  actually  made  from  the 
produce  of  his  own  estate,  etc.  It  cannot,  consistently  with  any 
authority  which  we  have  met  with,  be  contended  that  the  terms 
of  such  enactment  as  the  above  have  so  incorporated  the  excep- 
tions with  the  enactments  as  to  require  the  negative  of  the  ex- 
ception as  an  essential  element  in  the  indictment,  and  not  to 
make  the  matter  of  the  indictment  a  part  of  the  defense.  The 
rule  of  law  seems  to  be  directly  opposed  to  any  such  pretension. 
It  is  laid  down  in  regard  to  this  doctrine  in  1  Chitty  Cr.  Law^ 
283,  that,  when  a  statute  contains  provisos  and  exceptions  in 
distinct  clauses,  it  is  not  necessary  to  state  in  the  indictment 
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that  the  defendant  does  not  come  within  the  exceptions,  or  to 
negative  the  provisos  which  it  contains."  Citing  several  Eng- 
lish cases.  **Nor/'  he  continues,  **is  it  even  necessary  to  allege 
that  he  is  not  within  the  benefit  of  the  provisos,  though  the 
purview  should  expressly  notice  them;  as  by  saying  that  none 
shall  do  the  act  prohibited,  except  in  cases  thereinafter  ex- 
cepted. *  *  *  For  all  these  are  matters  of  defence,  which  the 
prosecutor  need  not  anticipate,  but  which  are  more  properly  to 
come  from  the  prisoner." 

■  In  Commonwealth  v.  Hart,  11  Cush.  (Mass.)  130,  a  case  for 
selling  intoxicating  liquors,  where  the  sale  of  cider  for  some 
purposes  was  excepted,  the  indictment  was  sustained,  although 
the  exception  was  not  negatived ;  the  court  holding  that,  where 
there  is  an  excepti6n  so  incorporated  with  the  enacting  clause 
of  a  statute,  that  the  one  cannot  be  read  without  the  other,  then 
the  exception  must  be  negatived;  but  if  the  exception,  by  what- 
ever phraseology  indicated,  is  in  a  substantive  clause  subsequent 
to  the  enacting  clause,  though  it  be  in  the  same  section,  it  is  a 
matter  of  defense  to  be  shown  by  the  defendant.  See  note  to 
last  case  in  2  Lead.  Cr.  Cases,  pp.  7  to  18;  State  v.  Abbey,  29 
Vt.  60,  66,  67  Am.  Dee.  764;  Keith  v.  State,  91  Ala.  2,  8 
South.  3.53,  10  L.  R  A.  430;  1  Bish.  New  Cr.  Pro.  631-646. 

The  exception  in  the  statute  under  consideration  is  not  so 
incorporated  in  the  enacting  clause  that  one  cannot  be  read 
without  the  other.  While  in  the  same  section,  it  is  in  a  sub- 
stantive clause  defining  what  shall  constitute  ardent  spirits 
within  the  meaning  of  the  statute.  If  the  commonwealth  would 
not  be  required  to  negative  the  exception  in  its  pleading,  it 
would  not  of  course  be  required  to  prove  that  the  cider  sold  by 
the  accused  was  not  pure  cider  within  the  meaning  of  the 
statute,  but  that  would  be  a  matter  of  defense. 

The  refusal  of  the  court  to  set  aside  the  verdict  because  con- 
trary to  th*^  evidence,  is  also  assigned  as  error. 

The  evidence  was  clearly  sufiicient  to  show  that  the  accused 
Vol.  cvii— 109. 
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had  sold  cider  to  Jack  Wallace  after  section  141  of  the  revenue 
law  had  been  amended  by  the  Act  of  Assembly  approved  March 
14,  1906,  which  would  and  did  produce  intoxication.  But  the 
defendant  proved  that  he  purchased  the  cider  sold  by  him  from 
E.  A.  Saunders,  &  Co.,  wholesale  dealers  in  cider,  whiskeys, 
and  other  articles,  of  the  city  of  Richmond,  who,  through  their 
salesman,  represented  to  and  assured  the  defendant  at  the  time 
of  the  purchase,  that  the  same  was  pure  apple  cider,  and  showed 
him  a  card,  dated  January  24,  1906,  signed  by  the  internal 
revenue  collector  of  the  United  States  for  the  second  district  of 
Virginia,  that,  upon  an  analysis  made  of  samples  of  that  brand 
of  cider,  the  samples  were  shown  to  have  the  composition  of 
pure  apple  cider  made  from  the  juice  of  apples.  The  defendant 
also  introduced  in  evidence  an  analysis  of  the  same  brand  of 
cider  made  in  June,  1906,  by  Froehling  &  Robertson,  analytical 
chemists,  of  the  city  of  Richmond,  showing  that  the  cider  con- 
tained of  alcohol  5.09  per  cent,  by  weight,  and  6.35  per  cent 
by  volume,  and  was  pure  apple  cider  sweetened  with  sugar.  The 
commonwealth  introduced  in  evidence  an  analysis  of  the  same 
brand  of  cider,  made  by  the  chief  chemist  of  the  State  Agricul- . 
tural  Department,  which  showed  that  the  sample  furnished  con- 
tained of  alcohol  by  weight  7.84  per  cent,,  and  by  volume  9.75 
per  cent.,  and  seemed  to  be  a  mixture  of  apple  cider  and  grape 
wine  sweetened  with  sugar.  But  the  analysis  introduced  by  the 
commonwealth  was  made  under  circumstances  which  rendered 
it  of  little  value  in  determining  the  character  of  the  cider  sold 
by  the  defendant.  It  appears  that  in  November,  1906,  the  town 
sergeant  of  Chase  City  obtained  from  the  defendant  three  half- 
gallon  bottles  of  the  cider  sold  by  him;  that  these  bottles  were 
turned  over  to  the  mayor  of  the  town,  who  locked  them  up  in  a 
room  adjoining  his  office,  where  he  left  the  key,  to  which  key 
and  room  his  bookkeeper  had  access;  that  they  remained  there 
several  weeks,  when,  about  the  date  of  the  December  term  next 
of  the  circuit  court  for  that  countv  thev  were  returned  to  the 
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town  sergeant,  who  brought  them  to  Boydton,  the  county  seat, 
and  afterwards  delivered  them  to  one  C.  Haskins,  whose  mother 
kept  the  Exchange  Hotel  at  Boydton,  where,  for  three  or  four 
weeks,  the  bottles  remained  in  the  hotel  office,  where  any  one 
who  desired  could  have  excess  to  them,  and  that  they  were 
handled  and  opened  by  persons  in  said  office,  though  the  clerk 
of  the  hotel  had  not  seen  any  one  put  anything  into  them ;  and 
that  after  this,  they  were  sent,  at  the  request  of  the  mayor  of 
Chase  City,  to  the  Agricultural  Department  for  analysis. 

There  was,  under  these  circumstances,  ample  opiX)rtunity 
for  the  samples  of  cider  obtained  by  the  town  sergeant  from  the 
defendant  to  have  been  tampered  with  before  the  analysis  was 
made.  The  fact  that  such  analysis  showed  that  the  sample  fur- 
nished the  state  chemist  seemed  to  be  a  mixture  of  apple  cider 
and  grape  wine,  and  in.  that  respect  different  from  the  samples 
analyzed  by  the  other  chemist,  would  tend  strongly  to  show 
that  it  had  been  tampered  with.  The  correctness  of  the  analyses 
introduced  in  evidence  is  not  questioned.  Their  value,  there- 
fore, as  evidence  does  not  depend  upon  the  credibility  of  the 
persons  who  made  them,  but  upon  the  circumstances  under 
which  they  were  made ;  and  while  the  analysis  made  at  the  in- 
stance of  the  commonwealth  was  perhaps  admissible  in  evidence, 
it  was  made  under  circumstances  which  give  it  little  probative 
Talue. 

It  seems  to  us,  therefore,  that  the  defendant  showed  by  a 
preponderance  of  evidence  that  the  cider  sold  by  him  did  not 
contain  more  than  seven  and  one-half  per  cent,  of  alcohol,  and 
upon  this  ground  was  entitled  to  a  verdict  in  his  favor,  andj 
that  the  circuit  court  erred  in  not  so  holding. 

We  are  of  opinion  to  reverse  the  judgment  complained  of,  set 
aside  the  verdict,  and  remand  the  cause  to  the  circuit  court  for 
a  new  trial. 

Reversed. 
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Fields  v.  Commonwealth. 

January  16,  1908. 

1.  Criminal  Law — Xetv  Trial — Insufficient  Evidence — Conduct  of  Detec- 
tive.— The  evidence  in  this  case  is  palpably  insufficient  to  support 
the  verdict  of  conviction  which  was  found.  It  consists  solely  of  the 
testimony  of  one  witness^  who  admitted  his  perjury  in  the  case, 
and  of  an  amateur  detective,  whose  story  furnishes  internal  evidoioe 
of  the  fact  that  it  was  a  sheer  fabrication,  and  who  resorted  to 
methods  so  flagrantly  reprehensible  as  to  bring  reproach  upon  the 
administration  of  justice  if  they  were  sanctioned. 

Error  to  a  judgment  of  the  Circuit  Court  of  Brunswick 
county. 

Reversed. 
The  opinion  states  the  case. 

Turnhull  &  Smithey  and  Wm.  B.  Cocke,  for  the  plaintiff  in 
error. 

Robert  Catlett,  Assistant  to  Attorney-General,  and  E.  P.  Bu- 
ford,  for  the  commonwealth. 

Whittle^  J.,  delivered  the  opinion  of  the  court. 

The  accused,  Thomas  Fields,  brings  this  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Brunswick  county,  whereby  he 
was  convicted  of  malicious  wounding,  and  sentenced  to  five 
years'  confinement  in  the  penitentiary. 
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Though  irregularities  occurred  during  the  trial  which  were 
tighly  prejudicial  to  the  prisoner,  and  which  were  made  the 
pounds  of  exception,  we  need  only  notice  the  assignment  of 
-error  involving  the  ruling  of  the  court  with  respect  to  the  motion 
to  set  aside  the  verdict  of  the  jury  as  contrary  to  the  evidence. 

The  sole  testimony  tending  to  implicate  the  accused  with  the 
<;ommission  of  the  crime  charged  was  that  of  an  amateur  detec- 
tive, Reams,  who  came  from  an  adjoining  county  to  work  up 
the  case,  and  his  confederate,  Brackett. 

The  substance  of  Reams'  story  is  that  he  suspected  the  ac- 
cused of  complicity  with  the  offense  from  his  reputation,  and 
that  his  suspicion  likewise  attached  to  Brackett.  Consequently 
he  went  in  the  night  time  to  the  home  of  the  prisoner,  "and  hid 
himself  in  the  front  yard.  After  dark,  some  one  came  out  of 
the  house  to  get  wood,  and  spoke  a  few  words  to  some  one  in  the 
Toom.''  He  had  never  seen  the  prisoner,  but  presumed  that  he 
was  the  man  who  came  out  of  the  house,  though  he  admitted  that 
he  could  not  see  his  face,  as  his  back  was  toward  the  light.  The 
following  day  he  approached  Brackett  and  told  him  that  "he 
had  the  dead  wood  on  him  and  Thomas  Fields,  and  that  he, 
Brackett,  had  better  admit  their  guilt,"  promising  to  see  that 
'*it  would  not  go  hard  with  him  if  he  did  so."  Accordingly 
Brackett  confessed  that  "he  and  Thomas  Fields  went  by  Mattie 
Massenburg's  •*  *  *  and  Thomas  Fields  committed  the  act, 
and  that  he  tried  to  pursuade  him  not  to  do  it ;  that  the  prisoner 
looked  in  the  window,  and  seeing  Arthur  Crichton,  said  he  was 
going  to  shoot  or  kill  him,  and  threw  a  rock  at  him  through  the 
window,  and  then  threw  another  rock  and  drew  his  pistol  and 
shot  into  the  room  several  times."  Reams  further  testified  that 
he  thereupon  entered  into  an  arrangement  with  Brackett  that 
the  latter  should  accompany  the  accused  along  a  certain  road 
after  night-fall  and  engage  him  in  conversation,  so  that  witness 
might  hear  his  statements.  This  conspiracy  was  carried  out 
shortly  thereafter;   and,   though   the  night   was   dark.   Reams 
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asserted  that  he  identified  the  accused  (whom  he  said  he  had 
only  seen  on  the  former  occasion  and  under  the  circumstances 
mentioned),  and  heard  him  admit  to  Brackett,  among  other 
things,  that  he  struck  Crichton  and  intended  to  kill  him.  Brack- 
ett testified  that  he  was  greatly  alarmed  by  Reams'  accusation, 
and,  in  order  to  shield  himself  from  what  he  thought  woidd  be 
certain  punishment,  told  Reams  that  the  accused  had  com- 
mitted the  offence,  but  he  positively  denied  being  a  party  to 
any  agreement  that  he  should  induce  the  prisoner  to  go  with 
him,  as  alleged,  for  the  purpose  of  extracting  a  confession  from 
him,  or  that  any  such  occurrence  ever  happened.  While  the 
witness  did  not  deny  that,  on  the  preliminary  trial  before  the 
justice,  he  might  have  made  the  statement  attributed  to  him 
inculpating  the  accused  (for  he  was  intoxicated  and  did  not  re- 
member what  he  said),  he,  nevertheless,  declared  that  "it  was 
a  lie  made  from  whole  cloth." 

Reams'  own  version  of  the  matter  shows  that  it  was  not 
possible  for  him  to  have  identified  the  accused  on  the  occasion 
of  the  alleged  confession.  He  fixed  the  occurrence  on  a  dark 
night,  in  order  that  he  might  eavesdrop  without  being  detected^ 
and  recklessly  swore  that  under  such  conditions  he  could  posi- 
tively identify  a  man  whom  he  was  not  certain  he  had  ever 
seen  before ;  and,  if  he  had,  it  was  in  the  night  time,  with  a  light 
falling  upon  him  from  behind  in  such  manner  that  he  could  not 
discern  his  features. 

It  is  almost  equally  as  incredible  that  the  accused  should  have 
confessed  his  guilt  to  Brackett,  who,  according  to  the  theory  of 
the  prosecution,  was  present  when  the  •assault  was  made,  was 
fully  cognizant  of  all  the  details  attending  its  commission,  and 
endeavored  to  prevent  it.  Of  course,  no  credence  can  be  given 
to  the  self-acknowledged  perjury  of  Brackett;  and,  with  the 
testimony  of  these  two  witnesses  eliminated,  there  is  absolutely 
no  evidence  upon  which  to  rest  a  verdict.     The  flimsy  tale  of 
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the  witness  Roams  furnishes  internal  evidence  of  the  fact  that 
it  was  a  sheer  fabrication. 

Our  conclusion  is  that  the  evidence  is  not  only  palpably  in- 
sufficient to  warrant  the  verdict,  but  that  the  methods  resorted 
to  by  Eeams  were,  under  the  circumstances,  so  flagrantly  repre- 
hensible that  to  sanction  them  would  tend  to  bring  reproach 
upon  the  administration  of  justice. 

For  these  reasons  the  judgment  must  be  reversed,  and  the 
case  remanded  for  further  proceedings. 


Reversed, 
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RicftiiOMd. 


Hanger  v.  Commonwealth. 

AND 

Crawford  Soclil  Club,  Inc.,  v.  Commonwealth. 
January  16,  1908. 

1.  Appeal  and  Erbor — Jurisdiction  of  Trial  Court — Sunday  Late — For- 
feiture— How  Recovered. — ^The  forfeiture  prescribed  by  section  3799 
of  the  code  for  a  violation  of  the  Sunday  law  can  be  recovered  by 
civil  warrant  only,  and  the  objection  that  the  procedure  was  by  a 
criminal' warrant  instead  of  a  civil  warrant,  may  be  raised  in  this 
court  for  the  first  time.  The  question  of  jurisdiction  of  the  subject 
matter  of  litigation  is  an  open  one  in  every  case  until  the  cas^e  is 
finally  disposed  of. 

2  Appeal  and  Error. — Correct  Verdict — Ruling  on  Instructions. — Where 
it  plainly  appears  that  the  verdict  of  the  jury  could  not  have  been 
other  than  it  was,  this  court  will  not  consider  the  ruling  of  the 
trial  court  in  granting  or  refusing  instructions. 

3.  Social  Clubs — Incorporation — Unlawful  Business — Social  clubs  author- 

ized to  be  chartered  under  the  statutes  of  this  state  are  manifestly 
intended  to  be  purely  social.  It  was  clearly  never  intended  to  confer 
upon  such  organizations  authority  to  conduct  a  business  which  an 
individual  cannot  lawfully  conduct.  A  charter  of  incorporation  may 
be  granted  by  the  8tate  Corporation  Commission  to  an  association  to 
conduct  any  buriness  that  an  individual  may  lawfully  conduct,  but 
never  to  conduct  a  business  which  an  individual  may  not  lawfully 
conduct  under  existing  laws. 

4.  Social  Clubs — Incorporation — Fraudulent  Purpose — Violation  of  Sun- 

day Laws. — ^The  evidence  in  this  case  shows  that  the  object  in  ob- 
taining a  charter  for  a  social  club  and  the  pretended  organization 
thereunder  was  for  the  fraudulent  purpose,  on  the  part  of  the  in- 
corporators, of  securing  the  privilege  of  selling  tobacco,  cigars, 
cigarettes,  soda  water  and  other  soft  drinks  on  Sunday — a  privilege 
which  they  could  not  exercise  as  individuals  without  violating  ex- 
isting statutes — and  the  charter  of  said  pretended  social  club  was 
therefore  properly  vacated  and  annulled. 
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Error  to  judgments  of  the  Ilustings  Court  of  the  city  of 
Portsmouth.     To  a  judgment  of  conviction  under  a  criminal 
warrant,  Hanger  assigns  error.     To  a  judgment  annulling  the 
charter  of  the  Crawford  Social  Club,  it  assigns  error. 

Prosecution  against  Hanger  Dismissed. 

Judgment  against  Crawford  Social  Cluh  Affirmed. 

The  opinion  states  the  case. 

Thos.  U.  Willcox  and  11.  U.  Bagby,  for  Hanger. 

R.  n.  Bagby,  for  Crawford  Social  Club. 

Robert  Catlett,  Assistant  to  Attorney-General,  and  W.  U. 
Stewart,  for  the  commonwealth. 

Cardwell^  J.,  delivered  the  opinion  of  the  court. 

It  may  be  said  that  these  are  companion  cases.  They  werc| 
argued  together  here,  and  will  be  disposed  of  in  this  opinion  in 
the  order  named. 

The  plaintiff  in  error,  S.  T.  Hanger,  in  the  first-named  case, 
<K)mplains  of  a  judgment  in  the  louver  court,  affirming  a  judg- 
ment rendered  by  the  mayor  of  the  city  of  Portsmouth,  whereby 
he  was  fined  $2.00  for  personal  violation  of  section  3799,  known 
:as  the  "Sunday  Law,"  and  $2.00  each  for  two  servants  employed 
ty  him  at  work  on  the  same  day. 

Section  3799  of  the  Code,  supra,  was  construed  by  this  court 
in  the  recent  case  of  Wells  v.  Commonwealth,  ante,  p.  834,  1  Va. 
App.  211,  57  S.  E.  588,  where  it  is  held,  that  the  forfeiture  pre- 
scribed for  a  breach  of  the  statute  cannot  be  recovered  by  a 
criminal  warrant,  but  must  be  by  civil  warrant.  We  are  met, 
Vol.  evil — llO. 
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therefore,  at  the  threshold  of  this  case  with  the  question  of 
jurisdiction. 

It  is  argued  for  the  commonwealth  that,  as  no  objection  was 
made  in  the  trial  court  to  the  form  and  nature  of  the  proceedings, 
plaintiff  in  error  is  precluded  from  making  that  objection  here; 
but,  as  was  said  by  Buchanan,  J.,  in  Southern  &  Western  R,  Co, 
v.Commonwealth,  104  Va.  314,  51  S.  E.  824,  citing  a  number 
of  authorities:  '*To  hold  that  the  question  of  the  jurisdiction 
of  the  trial  court  could  not  be  made  in  the  appellate  court  for 
the  first  time,  would  be  in  effect  to  hold  that  consent  could  give 
jurisdiction  and  might  result  in  the  affirmance  of  a  judgment 
which  the  trial  court  had  no  authority  to  enter." 

Among  the  authorities  cited  is  Jon^s  &  Ford  v.  Anderson, 
7  Leigh  308,  314,  where  it  is  said:  "It  must  always  be  ex 
officio  the  duty  of  a  court  to  disclaim  a  jurisdiction  which  it  is 
not  entitled  to  exercise.  To  do  otherwise  would  be  to  usurp  a 
power  not  conferred  by  law." 

See  also  Furst  v.  Banks,  101  Va.  208,  43  S.  E.  360;  and 
\Vayt  V.  Glasgow,  106  Va.  120,  55  S.  E.  536,  where  it  is  said 
that  the  question  of  jurisdiction  is  an  open  question  in  every 
case  until  the  case  is  finally  disposed  of. 

It  follows  that  the  judgment  in  this  case  must  be  reversed; 
and  this  court  will  enter  such  judgment  as  the  Hustings  Court 
for  the  city  of  Portsmouth  should  have  entered,  dismissing  the 
prosecution. 

The  writ  of  error  in  the  second  case  is  to  a  judgment  of  tho 
Hustings  Couit  for  the  city  of  Portsmouth,  annulling  the  charter 
of  the  plaintiff  in  error  obtained  from  the  State  Corporation 
Commission,  pursuant  to  its  authority  to  grant  charters  to  or- 
ganizations known  as  social  clubs. 

The  proceedings  were  had  upon  a  writ  of  quo  warranto^ 
issued  by  the  lower  court  upon  a  petition  filed  by  the  attorney 
for  the  commonwealth  for  the  city  of  Portsmouth ;  the  grounds 
stated  up)n  which  the  said  charter  was  asked  to  be  annulled 
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revoked  and  vacated  being,  (1)  misuse  of  the  corporate  privi- 
leges and  franchises  conferred  by  the  charter;  (2)  for  the  ex- 
ercise of  a  privilege  and  franchise  not  conferred  by  law ;  and 
(3)  because  the  charter  of  incorporation  was  obtained  for  a 
fraudulent  purpose,  and  for  a  purpose  not  authorized  by  law. 

The  judgment  complained  of  was  rendered  upon  the  verdict 
of  a  jury  finding  the  facts  to  be  as  charged  in  the  petition  for? 
the  writ  of  quo  warranto;  and  plaintiff  in  error  relies  upon  two 
assignments  of  error  for  a  reversal  of  the  judgment — first,  mis- 
direction of  the  jury ;  and,  second,  the  refusal  of  the  trial  court 
to  set  aside  the  jury's  verdict  as  contrary  to  the  law  and  thd 
evidence. 

As  we  view  the  case,  it  is  needless  to  consider  the  instruc- 
tions given  or  refused,  since  it  appears  plainly  from  the  evi- 
dence that  no  other  verdict  could  have  been  rendered  thereon 
than  that  rendered  by  the  jury.  Interstate  dec,  Co,  v,  CUntwood 
&c,  Co,,  105  Va.  374,  54  S.  E.  593 ;  Southern  By,  Co.  v.  Oliver, 
102  Va.  710,  47  S.  E.  862;  Leftwich  v.  Wells,  101  Va.  255, 
43  S.  E.  364,  99  Am.  St.  Eep.  865 ;  Richmond  Pass,  &c.  Co. 
V.  Steger,  101  Va.  319,  43  S.  E.  612. 

The  law  authorizing  the  chartering  of  social  clubs  is  found 
in  eh.  4  of  the  "Act  concerning  corporations,"  Acts  1902-3-4,  p. 
461 ;  and  while  the  act  does  not  define  the  functions  that  may  be 
exercised  by  such  corporations,  and  there  is  no  general  law 
describing  the  character  of  the  business  that  may  be  done,  or 
regulating  the  conduct  of  corporations  of  this  nature,  it  was 
clearly  never  intended  to  confer  upon  the  organization  authority 
to  conduct  a  business  which,  if  conducted  by  an  individual, 
would  be  in  violation  of  law.  A  charter  of  incorporation  may 
be  granted  to  an  association  of  persons  to  conduct  any  business 
that  an  individual  may  lawfully  conduct  under  the  laws  of  the 
state  {Ward  L,  Co,  v.  Henderson-White  Mfg,  Co.,  ante  p.  626, 
59  S.  E.  476,  recently  decided  by  this  court),  but  never  to  au- 
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thorize  the  conduct  of  a  business  which  an  individual  may  not 
lawfully  conduct  under  existing  laws. 

The  functions  of  social  clubs,  authorized  to  be  created  by  the 
statute,  supra  J  manifestly  are  intended  to  be  purely  social; 
otherwise,  it  would  have  been  needless  to  enact  ch.  4  of  the  act. 
supra,  separate  and  in  addition  to  cL  1  of  the  same  act,  which 
provides  for  the  incorporation  of  stock  companies  for  general 
business  purposes. 

The  purposes  for  which  plaintiff  in  error  was  organized,  as 
shown  by  its  certificate  of  incorporation,  are  as  follows : 

^* Social  fellowship  and  companionship  among  its  members, 
promoted  by  intercourse  and  contact  with  each  other,  and  to 
this  end  to  furnish  a  place  where  meetings  may  be  held,  where 
questions  of  the  day  may  be  discussed,  and  innocent  amuse- 
ments engaged  in,  with  the  privileges  of  providing  and  fur- 
nishing, at  any  and  all  times,  to  its  members,  for  pay,  diet  and 
refreshments  of  any  and  all  kinds;  cigars,  cigarettes  and  to- 
bacco ;  and  any  and  all  such  drinks  as  are  commonly  known  as 
soft  drinks,  such  as  soda  waters,  mineral  waters,  ginger  ale  and 
all  other  drinks  except  wines,  ardent  spirits,  malt  liquors,  or 
any  mixture  thereof,  alcoholic  bitters,  or  bitters  containing 
alcohol,  which  are  hereby  prohibited.  And  with  the  further 
privilege  of  providing  and  furnishing,  at  any  and  all  times,  to 
its  members,  for  pay,  such  other  articles  and  things  and  such 
services  as  they  may  desire." 

Every  purpose  declared  and  every  right  and  privilege  con- 
ferred by  the  charter,  is  conferred  on  members  of  the  club; 
therefore,  it  was  clearly  intended  to  be  a  social  club,  and  not  a 
business  corporation. 

The  evidence  in  the  case  conclusively  shows  that  the  Hanger 
Drug  Co.,  of  the  city  of  Portsmouth,  prior  to  the  organization 
of  plaintiff  in  error,  had  habitually  violated  the  "Sunday  Law/' 
supra;  that  on  the  3rd  of  May,  1906,  the  Hanger  Drug  Co., 
or  S.  T.  Hanger,  its  president,  was  notified  by  the  chief  of 
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police,  under  orders  from  the  mayor,  that  the  law  against  selling 
on  Sunday  would  be  enforced;  that  on  Sunday,  May  6,  1906, 
following  this  notice,  the  Hanger  Drug  Co.  strictly  observed  the 
'*  Sunday  Law,"  and  made  no  sales  of  tobacco,  soda  water,  etc. ; 
that  on  May  9,  1906,  the  said  S.  T.  Hanger,  J.  T.  Jarrett  and 
L.  B.  Whatley  made  the  certificate  of  incorporation  for  ob- 
taining the  charter  of  plaintiff  in  error ;  that  the  said  S.  T.  Han- 
ger was  the  president  of  the  Hanger  Drug  Co.,  the  said  J.  T. 
Jarrett  a  stockholder  in  the  company,  and  the  said  L.  B.  What- 
ley, a  clerk  in  its  employ ;  that  on  the  11th  day  of  May,  1906,  the 
following  advertisement  appeared  in  the  Portsmouth  Star,  a 
newspaper  published  in  the  city  of  Portsmouth: 

"THE  CRAWFORD  SOCIAL  CLUB 

will  be  open  for  membership  Friday,  8  p.  m.,  and  the  club'd 
charter  entitles  its  members  to  harmless  entertainment  and  re- 
freshments, for  pay,  at  any  and  all  times,  such  as  soft  drinks, 
cigars,  tobaccos,  confections,  newspapers,  etc. 

''There  is  no  initiation  fee.  There  are  no  dues.  You  ex- 
press your  desire  to  become  a  member  by  signing  an  application 
and  the  officers  issue  you  a  membership  certificate.     Apply  to 

"HANGER'S  PHARMACY, 

"Portsmouth,  Va." 

On  the  12th  day  of  May,  1906,  an  agreement  of  lease  between 
the  Hanger  Drug  Co.  and  plaintiff  in  error  was  entered  into, 
whereby  the  latter  was  to  have  the  use  of  the  rear  room  of  the 
building  (occupied  by  the  Drug  Co.)  as  a  place  of  meeting  for 
its  members,  and  to  have  the  privilege  of  running  the  soda 
fountain  and  supplies,  the  use  of  the  tobacco,  cigars  and  cigar- 
ette stand  and  accessories,  and  also  the  candy  and  confectionary 
stand,  etc.,  the  Hanger  Drug  Co.  to  keep  "the  soda  fountain 
and  stands  fully  supplied  for  the  use  of  the  members  of  the 
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club,  and  furnish  the  same  as  they  may  desire;"  and  in  eon-f 
sideration  of  a  compliance  with  the  covenants  of  the  agreement 
on  the  part  of  the  Hanger  Drug  Co.,  it  was  to  have  ninety  per 
cent,  of  the  gross  receipts  from  all  sales  made  to  members  of  the 
club. 

On  the  next  day  after  this  agreement  was  entered  into,  which 
was  Sunday,  May  13,  1906,  the  store  of  the  Drug  Co.  was) 
opened,  and  the  said  S.  T.  Hanger  and  his  usual  employees  were 
engaged  in  selling  the  articles  mentioned  in  the  agreement  of 
lease,  and  every  day  thereafter  the  store  was  opened,  including 
Sundays,  and  tobacco,  cigars,  cigarettes,  soda  water,  etc.,  sold 
by  employees  of  the  Drug  Co.,  or  of  plaintiflf  in  error,  to  the 
general  public  on  week  days,  but  only  to  the  so-called  members 
of  the  club  on  Sundays.  The  most  inadequate  provision  was 
made  for  the  "association"  of  the  members  of  the  club,  and  no 
meetings  of  the  general  membership  thereof  were  ever  held, 
and  only  occasional  meetings  were  held  by  the  directors.  S.  T. 
Hanger  being  the  president  of  both  the  '^Crawford  Social  Club" 
and  the  Hanger  Drug  Co.,  and  practically  the  owner  of  the 
latter's  business,  the  direction  and  control  of  the  affairs  of  the 
club,  as  well  as  the  business  of  the  Drug  Co.,  was  in  the  hands 
of  Hanger  and  his  employees.  To  become  a  member  of  the 
club,  it  was  necessary  only  to  sign  an  application  and  receive  a 
membership  certificate.  With  this  certificate  in  his  possession, 
the  holder  could  buy  in  the  open  store  of  the  Drug  Co.,  on  Sun- 
day, cigars,  cigarettes,  tobacco,  any  and  all  such  drinks  as  are 
commonly  known  as  soft  drinks,  and  all  other  drinks,  except 
wines,  etc.,  sold  to  any  and  all  persons  at  the  store  on  weckl 
days ;  and  practically  no  other  use  is  made  of  the  certificate  or 
membership  in  the  club. 

Upon  the  foregoing  facts,  it  too  plainly  appears  to  admit  of 
discussion,  that  the  obtaining  of  the  charter  in  question  and 
the  pretended  organization  of  a  social  club  thereunder  was  for 
the  fraudulent  purpose  of  securing  the  privilege  of  selling  to- 
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bacco,  cigars,  cigarettes,  soda-water,  and  other  soft  drinks  on 
Sunday — a  privilege  which  an  individual  could  not  exercise 
without  incurring  the  forfeiture  prescribed  in  section  3799  of 
the  code,  supra. 

Doubtless  social  clubs  are  generally  regarded,  in  morals 
and  in  law,  as  free  from  condemnation  and  even  censure,  when 
organized  in  good  faith,  and  conducted  in  accordance  with 
what  was  intended  by  the  lawmaking  power  of  the  state  in 
authorizing  their  incorporation ;  but  where  it  is  made  to  appear, 
as  in  this  case,  that  the  charter  of  such  an  organization  was( 
fraudulently  obtained,  or  was  being  used  for  the  fraudulent  pur- 
pose of  conducting  a  business  which  an  individual  may  not  law- 
fully conduct  in  this  state,  or  as  a  cloak  to  shield  an  individual 
or  a  corporation  from  punishment  for  the  violation  of  existing 
statutes,  enacted  for  the  good  order  and  welfare  of  our  people, 
not  only  should  the  punishment  prescribed  by  the  statute  for 
such  an  oflFence  be  imposed,  but  the  charter  of  the  oflFending 
so-called  social  club  be  annulled  and  vacated.  It  would  be  a 
reproach  to  the  courts  of  the  state  were  they  to  sanction  or  let 
go  unpunished  violations  of  our  police  regulations  by  an  in- 
corporated social  club  or  organization,  for  which  an  individual 
could  not  escape  punishment.  The  statutes  authorizing  the  in- 
corporation of  social  clubs  have  no  such  power  in  view. 

That  an  aflSrmance  of  the  judgment  in  this  case,  as  argued 
by  counsel  for  plaintiff  in  error,  would  be  to  declare  that  all 
social  clubs  in  this  state  are  being  conducted  in  violation  of 
our  statutes,  and  their  charters  void,  is  a  non  sequitur.  In  any 
case  where,  as  in  this,  it  is  made  clearly  to  appear  that  the 
charter  of  such  a  club  was  fraudulently  obtained,  or  is  being 
abused  by  its  use  to  shield  individuals  or  an  incorporated  com- 
pany from  punishment  for  violating  the  laws  of  the  land,  or 
otherwise,  such  a  charter,  in  a  proper  proceeding  for  that  pur- 
pose, should  and  doubtless  would  be  adjudged  null  and  void. 
We  are  not  called  upon  here  to  declare  what  would  and  what 
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would  not  be  an  abuse  of  its  charter  by  a  social  club,  as  that^ 
question  has  to  be  determined  upon  the  facts  of  the  particular 
case.  In  the  case  before  us,  as  already  observed,  the  proof 
leaves  no  room  to  doubt  that  the  charter  in  question  was  obtained 
and  was  being  used  as  a  mere  make-shift  to  enable  the  practical 
owner  and  proprietor  of  the  Hanger  Drug  Co.  to  do,  under  the 
cloak  of  the  charter,  that  which  an  individual  could  not  do  and 
escape  pimishment. 

The  judgment  of  the  lower  court,  annulling  and  vacating  the 
charter  of  the  plaintiflF  in  error,  is  plainly  right,  and  will  be 
affirmed. 

Case  No,  1,  Dismissed. 

Case  No.  2,  AfjUrmed. 


Digitized  by 


Google 


IhcHARDS  i\  Commonwealth,  107  Va.  881.  881 


Syllabus. 


Richards  v.   Commonwealth. 
January  16,  1908. 

1.  Criminal  Law — Jurors  from  Another  County — Case  at  Bar. — ^While  the 

action  of  the  trial  court  in  directing  a  jury  to  be  summoned  from 
another  county  in  a  criminal  case  will  not  be  reversed  unless  it  is 
plain  that  it  has  improperly  exercised  the  discretion  vested  in  it, 
still  one  accused  of  crime  is  guaranteed  by  the  constitution  and  laws 
of  the  state  a  trial  by  a  jury  of  his  vi<?inage,  and  it  must  be  made 
to  appear  in  some  manner  that  it  is  reasonably  necessary  to  send 
to  another  county  for  a  jury  in  order  to  obtain  qualified  jurors. 
The  evidence  in  this  case  does  not  show  that  it  would  have  been  in- 
convenient, within  any  reasonable  meaning  of  that  word,  to  have 
obtained  a  jury  in  tlie  county  in  which  the  alleged  oflfenee  was  com- 
mitted. 

2.  Evidence — Opinions  of  Son-Experts — Impressions. — ^A  witness  must,  as 

a  rule,  state  facts  and  not  his  opinions,  but,  if  the  constituent  facts 
cannot  be  fully  placed  before  the  jury,  a  witness  who  has  had 
adequate  opportunity  for  observation  may,  after  enumerating  such 
of  the  constituent  facts  as  he  can,  state  the  effect  on  his  mind  of  the 
numerous  phenomena  which  constitute  the*  impression  of  appearance, 
whether  of  animate  or  inanimate  objects,  as  that  a  substance  which 
he  had  seen  and  examined  was  grease,  or  that  a  mustache  worn  by 
a  man  was  a  false  mustache,  or  that  a  bottle  found  near  the  place 
of  a  homicide  was  the  same  previously  8een  in  the  possession  of  the 
accused. 

3.  Evidence — Admissibility — I  nr elated  Facts — Res  Gestae — Dying  DecLara. 

tions. — On  a  trial  of  a  prisoner  for  the  murder  of  a  man  who  was 
shot  while  driving  along  a  public  road  in  his  buggy,  the  statements 
of  the  deceas^ed  when  in  a  dying  condition  that  a  third  person^  on 
his  invitation,  ^ot  into  his  buggy  and  rode  with  him,  but  left  it 
before  and  beyond  where  he  was  shot,  are  not  admist^ible  in  evidence 
either  as  a  part  of  the  res  gestae  or  as  a  dying  declaration.  They- 
are  not  so  connected  with  the  fact  under  investigation  as  to  consti- 
tute part  of  it,  nnr  do  they  relate  to  the  cause  of  the  death  of  the 
deceased  nor  to  the  circumstances  leading  up  to  it. 

Vnh.  cvii — 111. 
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4.  Evidence — Cross- Examination  of  Witness. — Xo    prejudice    results  to  & 

prisoner  from  refusing  to  allow  him  to  cross-examine  a  witness  coi 
matters  not  brought  out  in  his  examination  in  chief,  where  the  wit- 
ness is  subsequently  put  on  the  stand  by  the  court  as  its  witness  and 
the  defendant  is  allowed  to  cross-examine  him  on  the  matters  pre* 
viously  excluded. 

5.  Evidence — Experiments. — In  order  to  show  by  experiment  that  a  pris- 

oner's shoe  made  a  track  shorter  than  his  shoe,  the  experiment  must 
have  been  made  under  the  same  or  substantially  similar  conditions 
to  those  which  existed  at  the  time  the  tracks  were  made. 

a,  EMdence — Impeachment  of  Witness — Judge's  Notes. — ^The  judge's  notes 
taken  at  a  former  trial  of  a  case,  however  full  they  may  be,  are  not 
receivable  to  contradict  a  witness,  because  not  taken  in  the  discharge 
of  any  official  duty,  but  merely  for  his  own  private  convenience. 

7.  iNSTBUcnoNS — Jury  Fully  Instructed — Refusing  Other  Correct  Instruc- 
tions.— ^When  the  instructions  given  fully  and  fairly  submit  the  case 
to  the  jury,  it  is  not  error  to  refuse  to  give  other  instructions  ten- 
dered, although  they  may  contain  correct  statements  of  the  law  as 
applied  to  the  case. 

Error  to  a  judgment  of  the  Circuit  Court  of  Floyd  county. 

Reversed. 
The  opinion  states  the  case. 

Scott  &  Buchanan,  V.  M.  Sowder,  B.  H.  Custer  and  Howard 
i&  Howard,  for  the  plaintiff  in  error. 

Attorney-General  William  A.  Anderson,  for  the  common- 
wealth. 

BucHAWAN^  J.,  delivered  the  opinion  of  the  court 

The  first  error  assigned  by  the  prisoner  is  to  the  action  of  the 
circuit  court  in  ordering  the  venire  for  his  trial  to  be  sum- 
moned from  a  county  other  than  that  in  which  the  offence  was 
alleged  to  have  been  committed  and  the  accused  was  tried. 

The  bill  of  exception  taken  to  this  action  of  the  court  shows 
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that  the  order  was  made  upon  the  motion  of  the  commonwealth 
over  the  prisoner's  objection,  without  any  evidence  except  ^'the 
record"  in  the  cause. 

The  authority  for  summoning  a  jury  from  another  county  or 
corporation  is  found  in  section  4024  of  the  Code,  and  is  as 
follows :  "In  any  criminal  case  in  any  court,  if  qualified  jurors 
not  exempt  from  serving  cannot  be  conveniently  found  in  the 
county  or  corporation  in  which  the  trial  is  to  be,  the  court  may 
<?ause  so  many  of  such  jurors  as  may  be  necessary  to  be  sum- 
moned from  any  other  county  or  corporation  by  the  sheriff  or 
sergeant  thereof,  or  by  its  own  officer.'' 

The  contention  of  the  accused  is  that,  under  the  constitution 
and  laws  of  the  commonwealth,  he  had  the  right  to  be  tried 
by  a  jury  of  the  county  where  the  crime  he  was  charged  with, 
was  alleged  to  have  been  committed,  where  he  was  indicted  and 
tried,  and  in  which  he  himself  and  the  principal  witnesses  for 
and  against  him  resided;  that  he  could  not  be  tried  by  a  jury 
from  another  county  or  corporation  unless  qualified  jurors 
could  not  be  conveniently  found  in  his  own  county;  and  thalj 
'*the  record"  upon  which  the  court  based  its  opinion  that  quali- 
fied jurors  could  not  be  conveniently  found  in  his  county,  wholly 
fails  to  show  that  fact. 

As  before  stated,  the  commonwealth,  to  sustain  its  motion 
to  have  a  jury  summoned  from  another  county,  introduced  no 
evidence,  and  relied  solely,  as  did  the  court  in  sustaining  the 
motion,  upon  what  appeared  "from  the  record  in  the  cause." 
''The  record"  shows  that  the  accused  was  indicted  for  murder 
at  the  October  term,  1905,  of  the  court.  His  trial  commenced 
on  the  17th,  and  on  the  30th  of  the  month  the  jury  were  disv 
the  canse  continued. 

charged  Ix  cause  they  were  unable  to  agree  upon  a  verdict,  and 
In  selecting  the  panel  of  sixteen  persons,  from  which  the 
jury  at  that  trial  was  taken,  eight  were  found  free  from  excep- 
tion among  the  sixteen  persons  summoned  for  the  trial  of  an-- 
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other  person  accused  of  a  felony  and  the  other  causes  to  be  tried 
at  that  term  of  the  court.  The  court  then  directed  twelve  other 
persons  to  be  summoned  from  a  list  furnished  by  it.  Of  those 
eleven  were  summoned,  eight  of  whom  were  sworn,  examined 
and  found  free  from  exception,  and  the  panel  completed. 

By  consent,  the  cause  was  continued  at  the  next  February 
term  of  the  court.  At  that  term  the  court  ordered  that  the 
names  of  thirty-six  persons  be  drawn  from  the  jury  box.  Of 
these,  the  sheriff  was  directed  to  smnmon  thirty-two  for  the 
next  (April)  term  of  the  court.  Thirty-one  of  these  were  sum- 
moned, and  of  them  six  were  found  free  from  exception.  To 
complete  the  panel,  seventeen  persons  were  summoned  from  a 
list  of  twnty-two  furnished  by  the  court.  Of  these,  ten  ap- 
peared, all  of  whom  were  found  free  from  exception,  and  the 
panel  of  sixteen  secured.  At  that  trial,  which  continued  from 
the  17th  to  the  28th  day  of  April,  the  jury,  being  unable  to 
agree,  were  discharged,  and  the  cause  continued.  At  the  next 
(July)  term  of  the  court,  the  order  complained  of,  directing  a 
jury  to  be  summoned  from  Patrick  county  for  the  October  term 
of  the  court,  was  entered.  These  are  all  the  facts  which  "the 
record"  disclosed  as  to  the  necessity  of  summoning  a  jury  from 
another  county. 

The  question  of  the  propriety  of  summoning  a  foreign  jury, 
under  the  provisions  of  section  4024  of  the  code,  although  in 
substance  enacted  more  than  fifty  years  ago,  has  seldom  been 
raised  in  this  court.  The  rule,  however,  which  should  govern  us 
in  passing  upon  the  question  is  well  settled,  and  is  stated  by 
Judge  Moncure  in  Chahooris  Case,  21  Gratt.  822,  833,  as 
follows :  "In  the  exercise  of  the  power  conferred  by  this  law,? 
the  court  of  trial  must,  of  necessity,  have  a  great  deal  of  dis- 
cretion, and  the  appellate  court,  in  revising  the  judgment,  ought 
not  to  reverse  it  for  error  in  this  respect,  unless  it  be  plain  that 
such  discretion  has  been  improperly  used."  See  also  Page's 
Case,  27  Gratt.  954. 
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Upon  the  former  trials,  there  was  comparatively  little  diffi- 
culty in  finding  qualified  jurors.  Upon  the  first  trial,  one-half 
of  those  summoned,  whose  names  had  been  drawn  from  the 
jury  box  for  the  trial  of  another  person  charged  with  a  felony, 
were  found  free  from  exception.  The  remaining  eight  required 
to  complete  the  panel  of  sixteen  were  obtained  from  eleven 
persons  summoned  from  the  list  furnished  by  the  court.  Upon 
the  second  trial,  only  about  one-fifth  of  the  thirty-one  sum- 
moned, whose  n^mes  were  drawn  from  the  jury  box,  were  found 
to  be  qualified  jurors;  but  the  remaining  ten  required  to  com- 
plete the  panel  of  sixteen  were  obtained  from  the  seventeen  per- 
sons summoned  from  the  list  of  names  furnished  by  the  court. 
It  would  seem  from  the  order  of  the  court  that  these  ten  jurors 
were  all  that  appeared  or  that  were  examined  from  the  seven- 
teen summoned.  The  order  states,  that  ^'ten  of  the  persons  sum- 
moned from  said  venire  facias  from  the  said  list  furnished  by 
the  court  appearing  in  court,  to-wit,"  and  after  giving  their 
names  the  order,  continues,  **who  were  sworn  and  examined  by 
the  court,  found  free  from  all  legal  exception,  and  qualified  to 
serve  as  jurors."  In  none  of  the  cases  which  have  come  to  this 
court  in  which  this  question  was  involved  was  a  jury  summoned 
from  another  county  upon  so  little  evidence  of  the  necessity  or 
propriety  of  such  action. 

In  Worniley's  Case,  10  Gratt.  658,  there  were  affidavits  that 
at  a  former  trial,  between  three  and  four  hundred  persons  had 
been  summoned  for  the  trial  of  the  accused,  and  another  who 
was  jointly  indicted  with  him,  in  order  to  get  a  panel  for  his 
trial ;  and  that  at  the  term  at  which  the  order  was  made  to  sum- 
mon a  jury  from  the  cities  of  Richmond  and  Petersburg,  only 
one  qualified  juror  was  obtained  from  a  venire  of  twenty-four. 
In  addition,  it  appeared  from  the  testimony  of  both  the  com- 
monwealth and  the  accused,  who  was  asking  for  a  change  of 
venue,  that  it  would  be  very  difficult,  if  not  impossible,  to  get 
qualified  jurors  in  the  county  where  the  court  was  sitting. 
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In  Chahoons  case,  supra,  there  had  been  a  mistrial  at  the 
March  term  of  the  court.  At  the  June  term  of  the  court,  all  of 
of  the  venire  summoned  to  try  the  prisoner  were  present  except 
one,  but  none  of  them  being  found  to  be  qualified  jurors,  the 
prisoner  moved  the  court  to  have  other  persons  summoned  as 
jurors  from  the  city  (Richmond),  but  the  court  overruled  his 
motion,  being  satisfied,  as  the  order  states,  '*by  evidence  ad- 
duced and  heard  that  qualified  jurors  could  not  be  conveniently 
found  in  the  city,"  and  ordered  jurors  to  be  summoned  from 
two  other  cities.  In  that  case,  the  sergeant  of  the  city  and  one 
of  his  deputies  testified,  giving  the  reasons  upon  which  they 
based  their  judgment  that  it  would  be  inconvenient,  and  thoy 
believed  impossible,  to  get  a  jury  from  the  city. 

In  Sand's  Case,  reported  in  the  same  voliune,  at  page  871, 
the  accused  had  been  found  guilty  and  the  judgment  reversed 
by  this  court  (20  Gratt.  800),  and  after  it  had  been  remanded^ 
there  had  been  a  mistrial.  On  that  (second)  trial,  after  there 
had  been  an  abortive  effort  to  get  a  jury  from  the  city  of  Rich- 
mond, where  the  case  was  tried,  a  jury  was  summoned  from 
another  city.  On  the  third  trial,  eighteen  of  the  nineteen  per- 
sons who  had  been  summoned  under  the  writ  of  venire  facias 
appeared,  and  none  of  them  being  qualified  jurors  because  of 
opinions  formed  and  expressed,  as  to  the  case,  the  court  ordered 
a  jury  to  be  summoned  from  other  cities.  In  considering  the 
propriety  of  making  such  order,  the  court,  by  consent,  read 
the  testimony  heard  upon  this  point  at  the  second  trial,  part^ 
of  which  was  that  of  the  sergeant  of  the  city  of  Richmond  and 
^  his  deputy,  that  it  would  be  very  inconvenient,  if  not  impos- 
sible, to  get  a  jury  in  the  city  of  Richmond. 

The  facts  upon  which  the  court  based  its  judgment  in  those 
cases,  respectively,  in  ordering  juries  from  other  jurisdictions, 
are  not  mentioned  for  the  purpose  of  indicating  that  we  think 
it  was  necessary  to  show  as  much  as  appeared  in  those  cases,  or 
that  the  facts  upon  which  the  court  based  its  action  should  be 
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established  in  the  same  manner,  but  to  show  that  in  order  for 
the  trial  court  to  exercise  the  discretion  vested  in  it  under  sec- 
tion 4024  of  the  Code,  it  should  appear  in  some  manner  that 
such  a  course  ia  reasonably  necessary  in  order  to  obtain  qualified 
jurors.  The  facts  upon  which  the  court  based  its  order  in  this 
case  do  not  show  that  it  would  have  been  inconvenient,  within 
any  reasonable  meaning  of  that  word,  to  have  obtained  qualified 
jurors  from  Floyd  county,  whose  population  was  more  than 
fifteen  thousand,  for  the  trial  of  the  accused. 

Manifestly,  it  was  not  intended  by  the  provisions  of  section 
4024  of  the  Code  that  an  accused  person  should  be  deprived  of 
the  right  of  ^^a  trial  by  a  jury  of  his  vicinage"  (that  is,  of  the 
county  or  corporation  where  he  is  to  be  tried)  secured  to  him  by 
the  constitution  (section  8,  article  1),  and  the  laws  of  the  state 
(Code,  sees.  4018,  4019  and  4024),  merely  because  there  had 
been  two  pre\dous  protracted  trials  in  which  the  juries  had 
failed  to  agree,  and  because  in  selecting  the  jury  for  the  .'\rst 
trial,  twenty-seven  persons  had  to  be  sunmioned  in  order  to 
get  a  panel  of  sixteen  qualified  jurors,  and  in  obtaining  a  jury 
for  the  second  trial,  forty-eight  persons  were  summoned,  only 
forty-one  of  whom  it  seems  had  to  be  examined  in  order  to  get  a 
panel  of  sixteen  jurors  free  from  exceptions.  If  these  facts 
alone  are  suflScient  to  authorize  a  trial  court  to  summon  a  foreign 
■jury,  the  right  intended  to  be  secured  by  the  constitution  and 
laws  of  the  state  would  be  of  little  value  to  the  accused,  and 
there  would  be  comparatively  few  cases  in  which  there  wa3 
much  public  interest,  or  about  which  there  was  much  excite- 
ment, where  the  court  would  not  find  it  necessary  to  sum- 
mon, or  at  least  feel  justified  in  summoning,  a  jury  from  another 
county  or  corporation. 

We  are  of  opinion,  therefore,  that  the  facts  disclosed  by  "the 
record,"  upon  which  alone  the  court  based  its  action,  were 
plainly  insufficient  to  justify  the  order  complained  of,  and  for 
that  error  its  judjnnent  must  be  reversed. 
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The  next  error  assigned  is  to  the  action  of  the  court  in  ad- 
mitting improper  evidence,  and  in  refusing  to  properly  instruct 
the  jury  in  reference  thereto. 

Xo  witness  testified  that  he  was  present  when  the  deceased 
was  shot.  The  evidence  relied  on  to  establish  the  common- 
wealth's charge  is  entirely  circumstantial.  Among  other  things, 
the  conunonwealth  sought  to  prove  that  some  eighteen  mouths 
prior  to  the  killing,  the  accused  had  in  his  possession  and  was 
using  as  a  part  of  his  hunting  outfit,  a  bottle  containing  oiled  or 
greased  shot ;  that  the  same  bottle,  containing  oiled  or  greased 
shot,  was  found  the  morning  after  the  killing  near  the  scene  of 
the  shooting;  and  that  between  ^^the  blind,"  the  point  from 
which  it  is  claimed  the  shot  was  fired,  and  the  point  where  the 
deceased  was  when  struck  there  were  powder-burnt  leaves,  and 
on  the  leaves  some  black  oily  or  greasy  substance,  with  which 
water  would  not  mix.  Tice,  one  of  the  witnesses  whose  testi- 
mony was  objected  to,  stated  among  other  things,  that  he  "ex- 
amined the  leaves  on  the  bushes  between  the  fence  corner  and 
the  buggy,  in  a  line  with  the  buggy  and  the  pine  bush  from 
which  a  limb  that  was  shot  was  hanging,  and  in  a  line  with  the 
shot ;  that  he  found  on  the  leaves  a  black,  oily,  greasy  something 
that  indicated  or  looked  like  oil  or  some  other  kind  of  grease, 
that  glazed  the  leaves,  and  the  water  on  them  was  in  beads  or 
puddles  and  would  not  mix;  that  at  the  time  he  examined  the 
leaves  and  at  this  time,  he  was  of  opinion  that  it  was  oil  or 
grease."  At  this  point  the  accused  objected,  and  moved  the 
court  to  exclude  the  witness'  opinion  as  evidence ;  but  the  court 
permitted  the  witness  to  proceed,  who  then  added  that  "he  could 
not  teU  whether  it  was  oil,  butter  or  some  other  kind  of  grease, 
but  at  the  time,  he  believed  it  was  oil  or  some  other  kind  of 
grease,  and  to  the  best  of  his  knowledge  and  belief,  it  was  oil  or 
some  other  kind  of  grease.  He  did  not  know  if  a  man's  belief 
w^as  as  strong  as  his  knowledge." 
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The  objection  made  to  this  evidence  is  that  it  was  merely 
the  witness'  opinion  and  belief. 

It  is  well  settled  that  the  opinions  of  witnesses  are  generally 
inadmissible ;  that  they  must  testify  to  facts  only,  and  not  as  to 
opinions  or  conclusions  based  upon  facts.  But  there  are  ex- 
ceptions to  the  rule  as  well  settled  as  the  rule  itself.  Va.  &c. 
Chem.  Co.  v.  Knight,  106  Va.  674,  676-7,  56  S.  E.  725,  and 
authorities  cited ;  Tyler  v.  Sites,  90  Va.  539,  19  S.  E.  174 ;  1 
Elliott  on  Ev.,  sec.  672. 

Where  a  person  has  a  special  opportunity  for  observation,  he 
may  testify  to  his  opinions  as  conclusions  of  fact,  although  he  is 
not  an  expert,  if  the  subject  matter  to  which  the  testimony 
relates  cannot  be  reproduced  or  described  to  the  jury  as  it  ap- 
peared to  the  w-tness  at  the  time  and  the  facts  upon  which  the 
witness  is  called  upon  to  express  his  opinion  are  such  as  men 
in  general  are  capable  of  comprehending  and  understanding; 
but  the  facts  and  circumstances  upon  which  he  bases  his  opinion 
or  conclusion  should  be  stated  as  far  as  is  practicable,  in  order 
that  the  jury  or  other  tribunal  may  have  some  basis  upon  which 
to  test  the  value  of  his  opinion.  See  Jordan  v.  Commonwealth, 
25  Gratt.  943,  945-6 ;  1  Elliott  on  Ev.  ss.  675,  676,  678 ;  17 
Cyc.  pp.  81-87.  In  the  text-books  cited,  numerous  instancjgs 
are  given  where  the  opinion  of  witnesses  may  be  received. 
Among  them  are  identity  and  the  appearance  of  things  animate 
and  inanimate. 

In  the  last-named  work  it  is  said,  in  discussing  this  question, 
p.  86,  "A  witness  may,  after  enumerating  such  as  he  can  of 
the  constituent  facts,  state  the  effect  on  his  mind  of  the  num- 
erous phenomena  which  constitute  the  impression  of  appear- 
ance, whether  of  animate  or  inanimate  objects,  it  being  affirma- 
tively shown  that  the  witness  had  adequate  opportunity  for  ob- 
servation; that  the  constituent  facts  cannot  be  fully  placed 
before  the  jury;  and  that  the  ultimate  fact  is  relevant  to  the 
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Tested  by  tliiis  rule,  which  seems  to  us  the  correct  one,  the 
evidence  of  Tice  was  admissible. 

Upon  the  same  grounds,  the  evidence  of  Conner  and  Poff, 
that  the  mustache  worn  by  the  man  who  had  been  seen  by  them,, 
and  who  the  evidence  tended  to  prove  was  the  accused,  appeared 
to  them,  or  was,  in  their  opinion,  a  false  mustache,  was  ad- 
missible. 

And  for  like  reasons  the  evidence  of  Noah  Wilson  and  Lee 
Poif,  as  to  the  identity  of  the  bottle  found  near  the  jdace  of 
shooting  with  the  bottle  they  stated  they  had  seen  in  the  pos- 
session of  the  accused  *some  eighteen  months  prior  to  the  killing, 
was  also  admissible. 

The  instructions  "J"  and  "K'',  offered  by  the  accused  and 
rejected  by  the  court,  mentioned  in  the  same  assignment  of 
error,  asked  the  court  to  tell  the  jury  to  disregard  the  evidence 
of  these  witnesses  as  to  the  shot-bottle,  because  they  did  not 
attempt  to  identify  it,  but  only  expressed  their  opinion  or  belief 
as  to  its  identity.  These  instructions  were  based  upon  the  same 
erroneous  view  as  was  the  objection  to  the  evidence  when  of- 
fered, and  for  the  same  reason  that  the  court  overruled  the 
objection  to  the  evidence,  it  properly  refused  to  give  the  in- 
structions. 

Dr.  Thomas,  a  witness  for  the  commonwealth,  who  was 
called  to  visit  the  deceased  professionally  after  he  was  shot,  tes- 
tified that  he  reached  him  about  two  hours  afterw^ards;  that  the 
deceased  '  Vas  in  a  state  of  shock.  He  realized  he  was  seriously 
hurt.  I  think  he  was  conscious  of  impending  death.  I  think  he 
knew  what  he  was  talking  about."  The  witness  was  then  asked: 
^'Did  he  state  anything  to  you  about  a  man  getting  in  the  buggy 
and  riding  with  him?  If  so,  what  did  he  state?"  To  which 
witness  replied:  "He  spoke  of  that.  I  asked  him  about  the 
man  getting  in  the  buggy  with  him  near  Copper  Hill,  and  he 
said  a  man  got  in  the  buggy  with  him  near  Copper  Hill,  f 
askod  him  if  the  man  asked  to  ride  with  him,  or  did  you  ask 
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the  man  to  ride^;  and  he  said,  *I  asked  the  man  to  ride/  1 
asked  him  who  it  was,  and  he  said  the  man  lived  over  about 
Perrum,  and  tried  to  call  his  name,  and  seemed  to  be  unable  to 
call  it.  He  was  so  weak  he  could  not.  He  said  the  man  got  out 
of  the  buggy  before  and  beyond  where  he  was  shot.  That  was 
before  Dr.  Huff  came.  He  did  not  say  whether  the  man  had  a 
gun  or  not." 

This  question  and  answer  were  objected  to,  but  the  court 
overruled  the  objection.  This  action  of  the  court  is  assigned 
as  error. 

The  evidence  was  not  admissible,  either  upon  the  ground  that 
it  was  part  ^t  the  res  gestae  or  as  a  dying  declaration.  It  is 
not  claimea  that  the  man  who  got  in  the  buggy  with  deceased 
was  the  a<?cused.  On  the  contrary  that  man  had  been  called  by 
the  conu£onwealth  as  a  witness  and  stated  substantially  the 
same  as  jto  his  getting  in  and  out  of  the  buggy. 

In  o^der  for  a  statement  to  be  a  part  of  the  res  gestae,  it 
must,  is  was  said  in  Uaynes'  Case,  28  Gratt.  942,  946,  be  ''so 
connected  with  the  very  transaction  or  fact  under  investigation 
as  to  constitute  a  part  of  it."  Joyce's  Case,  78  Va.  287,  290  j 
Barlly  v.  Byrd,  95  Va.  316,  322,  28  S.  E.  329,  1  Elliott  on  Ev., 
sec.  j|.54. 

Tiie  fact  that  some  one,  other  than  the  accused,  at  the  request 
of  tlie  deceased,  rode  with  him  in  his  buggy,  and  then  left  him 
befo^-e  reaching  the  point  where  he  was  shot,  is  in  no  way  con- 
nectc^d  with  the  transaction  or  fact  under  investigation — cer- 
tainly not  so  connected  with  it  as  to  constitute  a  part  of  it. 

jie  statements  of  the  deceased  were  not  admissible  as  dying 
declarations,  because  they  did  not  relate  to  the  cause  of  the 
deatm  nor  to  any  circumstance  of  the  transaction  which  re- 
sidtedl  in  death.  They  do  not  tend  to  identify  the  accused  as 
the  gumlty  party,  nor  do  they  establish  the  circumstances  of  the 
res  gemmae,  or  show  any  transaction  from  which  death  resulted. 
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Swisher  v.  Commonwealth,  26  Gratt.  964,  21  Am.  Dec.  330; 
O'Boyles  Case,  100  Va.  785,  795,  40  S.  E.  121. 

* 'Declarations,"  says  Elliott  on  Ev.,  sec.  336,  '*of  distinct  or 
separate,  prior  or  subsequent  occurrences,  *  *  *  are  not  com- 
petent evidence.  These  and>  other  such  declarations  are  not 
competent  because  they  relate  to  distinct  and  separate  trans- 
actions."   See  also  sections  332,  333;  21  Cyc.  973-975. 

Assignments  of  error  based  upon  bills  of  exception  numbered 
5,  12  and  16,  may  be  considered  together. 

On  the  first  trial,  the  commonwealth  put  on  the  stand  a  wit- 
ness named  Conner,  who  testified,  among  other  things,  to  the 
measurement  of  certain  tracks  leading  from  the  ''blind"  from 
which  the  deceased  was  shot.  On  the  last  trial  this  \vitness  was 
again  put  upon  the  stand  by  the  commonwealth,  but  it  asked  no 
questions  as  to  the  said  tracks  or  the  measurements  made  by  him. 
The  defendant,  upon  his  cross-examination,  sought  to  Ja^^  ^^' 
witness  testify  as  to  the  tracks  and  his  measurements.  T'us  was 
objected  to  by  the  commonwealth,  upon  the  ground  tbt  in 
asking  about  these  matters  he  was  making  the  witness  hisown. 
This  objection  was  sustained  by  the  court,  but,  in  sustainin;  the 
objection,  the  court  stated  that  the  defendant  could  recalithe 
witness  when  the  commonwealth  was  through  with  its  evide^W' 
and  examine  him  as  to  the  tracks.  Afterwards,  whilst  thei^ 
fend  ant  was  introducing  his  evidence,  upon  his  motion  the  ^^' 
ncss  was  placed  upon  the  stand  by  the  court  as  its  witness,  ^^ 
the  prisoner's  counsel  was  permitted  to  cross-examine  him  at" 
the  tracks  and  measurements.  The  action  of  the  court  inff" 
fusing  to  permit  the  accused  to  cross-examine  the  witness  as  the 
witness  of  the  commonwealth  is  assigned  as  error. 

In  the  course  pursued  by  the  court,  no  prejudice  resultfd  to 
the  accused. 

To  rebut  the  evidence  of  this  witness  as  to  the  tracks,  (which 
was  regarded  as  favorable  to  the  accused,  because  it  tenqed  to 
show  that  the  tracks  measured  by  the  witness  were  shortei'  than 
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the  shoes  which  the  accused  wore  or  could  wear,  the  common- 
wealth introduced  a  witness  named  Jack,  who  testified  that 
during  the  second  trial  of  the  accused,  he  had  gone  to  the  scene 
of  the  shooting  and  made  tracks  with  his  own  and  the  shoes 
of  another,  and  found  that  the  tracks  were  shorter  in  every  in- 
stance than  the  shoes. 

The  objection  made  to  this  evidence  is  that  it  did  not  appear 
that  the  experiments  made  by  the  witness  were  made  under  the 
same  conditions  as  those  which  existed  on  the  day  of  the  murder. 

It  is  not  clear  from  the  evidence  that  the  conditions  were  the 
same  or  substantially  similar,  and  unless  they  were,  it  seems  to 
be  well  settled  that  such  experiments  are  not  admissible.  1  El- 
liott on  Ev.,  sec.  1249 ;  Richmond  P.  d'  P.  Co,  v.  Racks,  101 
Va.  487,  44  S.  E.  709;  Wise  Ter.  Co.  v.  McCormick,  104  Va. 
400,  51  S.  E.  731.  .Vs  the  case  will  have  to  be  reversed  upon 
other  grounds,  it  is  unnecessary  to  pass  upon  this  question,  but 
it  is  proper  to  say  that,  if  upon  another  trial,  evidence  of  such 
experiments  be  offered,  it  should  not  be  admitted  unless  it 
i^atisfactorily  appears  that  they  were  made  under  the  same  or 
substantially  similar  conditions  to  those  surrounding  the 
shooting  of  the  deceased. 

The  refusal  of  the  court  to  permit  its  notes  taken  at  a  former 
trial  of  the  case  to  be  used  for  the  purpose  of  contradicting  a 
witness  introduced  by  the  commonwealth,  is  assigned  as  error. 

If  the  witness  had  testified  diffennitly  at  the  former  trial  as 
to  any  matter  which  was  material  and  relevant  to  the  issues  pre- 
'"^nted  by  the  trial,  proof  of  such  contradictory  statement  was 
clearly  admissible.  But  it  is  generally  agreed  in  this  country 
that  the  judge's  notes  are  not  admissible  evidence  for  that  pur- 
pose, because  the  notes,  however  full  they  might  be,  were  not 
taken  in  the  discharge  of  any  official  duty,  but  for  the  judge's 
own  private  convenience.  See  3  Wigmore  on  Ev.,  sec.  lOOfi, 
and  cases  cited  in  note  1. 

The    action    of    the    court  in  refusing    to  give  instructions 
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marked  A,  B,  0,  D,  E,  F,  G,  H,  I,  J  and  K,  asked  for  by  tbr 
accused,  and  in  giving  instruction  No.  3,  asked  for  by  the  com- 
monwealth, is  assigned  as  error. 

The  court  gave  five  instructions  offered  by  the  conunonwealth, 
ten  offered  by  the  accused,  and  three  in  lieu  of  instructions 
offered  by  the  accused,  making  in  all  eighteen  instruction?. 
Without  discussing  in  detail  any  of  the  instructions  given  or 
rejected,  it  is  sufficient  to  say,  that  in  our  opinion  the  court  did 
not  err  in  refusing  to  give  the  instructions  rejected  by  it,  a? 
the  instructions  given  fully  and  fairly  submitted  the  case  to  the 
jury,  and  when  that  has  been  done,  there  is  no  necessity  or 
propriety  in  giving  other  instructions  asked  for  by  either 
party,  even  if  they  be  correct  statements  of  law  as  applied  to 
the  case,  and  they  cannot  subserve  any  good  purpose,  and  may 
by  their  very  number  and  the  different  manner  in  which  the 
same  proposition  is  stated  confuse  the  jury.  McCue's  Case, 
103  Va.  870,  49  S.  E.  623;  Southern  By.  Co.  v.  Stockdon,  106 
Ya.  693,  56  S.  E.  713,  1  Va.  App.  3. 

The  errors  assigned  to  the  action  of  the  court,  based  upon 
bills  of  exception  numbered  13,  15,  17  and  18,  need  not  be  spe- 
cially considered,  as  the  rulings  of  the  court  upon  the  quostioni 
raised  in  each  seem  to  us  to  have  been  clearly  right. 

The  refusal  of  the  court  to  set  aside  the  verdict  because  con- 
trary to  the  law  and  the  evidence,  and  grant  the  accused  a  new 
trial,  is  assigned  as  error.  As  the  verdict  will  have  to  be  set 
aside  and  a  new  trial  granted  for  errors  hereinbefore  indicated, 
it  will  be  unneccessary  and  might  be  improper  to  consider  this 
assignment  of  error,  as  the  evidence  may  not  be  the  same  upon 
the  next  trial. 

We  are  of  opinion,  therefore,  to  reverse  the  judgment  of  the 
circuit  court,  set  aside  the  verdict,  and  remand  the  cause  for 
a  new  trial. 

Reversed. 
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RIcbmond- 

WooDsox  V.   Commonwealth. 
January  16,   1908. 

J.  Criminal  Law — Attempt  to  Rape — What  Constitutes — Force. — To  con- 
stitute the  offence  of  an  attempt  to  commit  rape  there  must  be  force, 
or  an  intention  to  use  force,  on  the  part  of  the  offender,  in  the  per- 
petration of  the  offence,  if  necessary  to  overcome  the  will  of  the 
victim.  The  evidence  must  establish  force  or  attempted  force, 
coupled  with  an  attempt  to  gratify  the  lustful  desire,  against  the 
consent  of  the  female,  and  notwithstanding  resistance  on  her  part. 

2.  Criminal  Law — Presumption  of  Innocence — Attempt  to  Rape — Force — 
Case  at  Bar. — The  guilt  of  a  party  is  not  to  be  inferred  because  the 
fact6  are  consistent  with  his  guilt,  but  they  must  be  inconsistent 
with  his  innocence.  In  the  eapc  at  bar,  the  evidence  shows  an  assault 
by  a  negro  man  upon  a  white  woman,  accompanied  by  grossly  in- 
sulting and  indecent  language,  but  fails  to  show  any  force  or  attempt 
at  force  on  the  part  of  the  man  to  accomplish  his  purpose,  whatever 
that  may  have  been.  The  evidence  is  consistent  with  a  desire  on 
his  part  to  have  sexual  intercourse  with  the  woman,  but  docs  not 
show  an  intention  to  use  force,  if  necessary,  to  gratify  his  desire; 
but  persuasion  only. 

Error  to  a  judgment  of  the  Circuit  Court  of  Buckingham 
county. 

Reversed. 
The  opinion  states  the  case. 

Moon  &  Moon,  for  the  plaintiff  in  error. 

Robert   Catlett,   Assistant   to   Attorney-Ge^ieral ,   and    Sands 
Gayle,  for  the  commonwealth. 
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Harrison^  J.,  delivered  the  opinion  of  the  court. 

The  indictment  in  this  case  charges  the  accused  with  an 
attempt  to  commit  rape  upon  a  certain  female.  In  such  cases^ 
force  is  an  essential  element  of  the  crime.  To  sustain  the  charge 
of  an  attempt  to  commit  rape,  there  must  be  evidence  of  force, 
or  of  an  intention  on  the  part  of  the  offender  to  use  force  in  the 
perpetration  of  the  heinous  offense,  if  it  should  become  neces- 
sary to  overcome  the  will  of  his  victim.  The  crime  of  assault 
with  intent  to  rape  can  only  be  established  by  proof  of  force  or 
attempted  force,  coupled  with  an  attempt  to  gratify  the  lustful 
desire,  against  the  consent  of  the  female,  notwithstanding  re- 
sistance on  her  part.  Hairston  v.  Commonwealth,  97  Va.  754, 
32  S.  E.  797;  Cunningham  v.  Commonwealth,  88  Va.  37,  13 
S.  E.  309;  Christian  v.  Commonwealth,  23  Gratt.  954;  Jones 
V.  State,  90  Ala.  G28,  8  South.  383,  24  Am.  St.  Eep.  850; 
Dorscy  V.  State^  108  Ga.  477,  34  S.  E.  135;  Massey  v.  State, 
SG  X.  C.  058,  41  Am.  Rep.  478;  Green  v.  State,  67  Miss.  356, 
7  South.  320. 

In  the  case  at  bar,  the  testimony  of  the  prosecutrix  is  the 
only  evidence  showing  the  facts  and  circumstances  attending 
the  occurrence.  She  says,  that  before  dark,  on  the  9th  of 
January,  1907,  she  went  to  the  spring,  about  one-fourth  of  a 
mile  from  her  home,  to  get  a  bucket  of  water;  that,  when  re- 
turning, the  accused  was  standing  in  the  path  with  a  double- 
barrel  shot-gun  and  his  face  blackened,  though  she  could  see  the 
natural  ^'olor  of  his  neck  and  hands;  that  he  followed  her  alon^ 
the  path,  and  when  she  had  gotten  about  half-way  home,  he 
came  up  to  her  and  seized  her  arm  and  said,  "Hold  on,  I  want 
some;"  that  she  screamed  and  ran  to  a  neighbor's  house,  who 
lived  about  two  hundred  yards  from  her  home,  and  told  him  of 
the  occurrence;  and  that  this  neighbor  went  down  there  with 
his  gun,  but  could  find  no  one. 

This  evidence  show^s  that  the  conduct  of  the  accused  was 
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shockingly  indecent  and  insulting,  and,  if  believed  by  the  jury, 
.  subjected  him  to  a  conviction  for  an  aggravated  assault ;  but  the 
court  is  of  opinion  that  it  falls  short  of  showing  a  felonious^ 
intent.  However  reprehensible  his  conduct,  we  are  constrained 
to  say  that  the  testimony  fails  to  show  any  attempt  on  the  part 
of  the  defendant  to  employ  any  force  whatever  in  the  accom- 
plishment of  his  purpose,  whatever  that  may  have  been.  There 
was  no  attempt  to  use  force,  no  threat;  only  solicitation.  The 
absence  of  all  violence  and  of  evidence  of  any  intention  to  use 
force,  if  necessary,  to  overcome  the  will  of  the  prosecutrix,  the 
time  and  the  place,  invest  the  charge  with  improbability.  The 
evidence  is  consistent  with  a  desire  on  the  part  of  the  offender 
to  have  sexual  intercourse  with  the  prosecutrix,  but  there  is  no 
evidence  of  an  intention  to  use  force,  if  necessary,  to  gratify 
his  desire ;  only  persuasion. 

"The  guilt  of  a  party  is  not  to  be  inferred  because  the  facts 
are  consistent  with  his  guilt,  but  they  must  be  inconsistent  with 
his  innocence."    Uairston's  Case,  supra. 

This  conclusion  makes  it  unnecessary  to  consider  other  as- 
signments of  error. 

We  are  of  opinion  that  the  circuit  court  erred  in  refusing 
to  grant  the  plaintiff  in  error  a  new  trial,  for  which  error  its 
judgment  must  be  reversed,  the  verdict  of  the  jury  set  aside, 
and  a  new  trial  awarded. 

Whittle,  J.,  (dissenting) : 

I  cannot  concur  in  the  opinion  of  the  court  in  this  case,  that 
the  evidence  for  the  commonwealth  is  insufficient  to  establish 
the  corpus  delicti,  the  attempted  rape  charged  in  the  indictment. 

The  testimony  of  Mrs.  Dunkum  (a  young  married  woman) 
bearing  upon  the  essential  fact  of  the  attempted  conrmission  of 
the  crime — ^which  in  many  of  its  features  is  corroborated  by 
other  testimony — is  certified  as  follows:  "On  January  9,  1907, 
she  went  to  the  spring,  about  one-fourth  of  a  mile  from  her 
Vol.  cvii — 113. 
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home,  to  get  a  bucket  of  water;  she  dipped  out  the  wuter  uiul 
started  home;  the  accused  *■**■*  was  standing  in  the  path 
and  asked  her,  ^Who  lives  up  there  V  She  replied,  'Elijah  Dun- 
kum.^  The  accused  had  a  double-barrel  shot-gun  and  his  face 
blackened,  but  she  could  see  the  natural  color  of  his  face  and 
hands.  She  started  on  home  with  the  water,  and  the  accused 
followed  her  along  the  path;  when  she  had  gotten  about  half 
way  home,  he  said  something  which  she  did  not  hear  suflSciently 
to  know  what  it  was;  the  accused  then  came  up  to  her  and 
seized  her  left  arm,  and  said,  *Hold  on,'  "  accompanying  that 
action  and  language  with  the  declaration  of  his  lustful  desire. 
Whereupon  she  screamed  and  ran  to  the  house  of  a  neighW, 
who  lived  about  two  hundred  yards  distant  from  her  homo,  and 
in  an  agitated  and  excited  manner  told  him  what  had  occurred. 
The  neighbor,  armed  with  a  gun,  repaired  to  the  scene  oi  the 
crime,  but  the  accused  had  disappeared. 

These  facts,  together  with  the  reasonable  inferences  which  the 
jury  were  justified  in  drawing  from  them,  in  my  opinion,  main- 
tain the  following  propositions:  That  the  accused  (a  young 
negro  man),  armed  with  a  double-barrel  shot-gun,  disguised 
himself  to  prevent  identification,  and  beset  the  path  along  which 
Mrs.  Dunkum  was  returning  from  the  spring  to  her  home,  for 
the  purpose  of  intercepting  her,  and  of  having  carnal  knowledge 
of  her  person  against  her  will ;  that  he  pursued  her  along  the 
pathway  with  that  design;  that  he  made  known  his  lecherous 
desire,  commanded  her  to  stop  in  order  that  he  might  accom- 
plish his  purpose,  and  attempted  to  enforce  the  demand  by 
laying  hold  of  her  person;  and  that  he  was  deterred  by  her 
screams  alone  from  the  consummation  of  the  offence. 

It  must  be  observed  that  the  language  of  the  accused  did  n^t 
import  an  indecent  proposal,  but  conveyed  a  distinct  demand, 
accompanied  by  a  coercive  act,  conducing  to  its  fulfilment ;  and 
that  the  resistance  and  outcries  of  his  intended  victim  frightened 
him  off  and  prevented  its  consummation.     If  the  foregoing  are 
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warrantable  deductions  from  the  facts  proved,  it  can  hardly  be 
said  that  they  fall  short  of  proving  the  corpus  delicti. 

In  this  class  of  cases,  the  authorities  are  agreed  that  each 
case  must  be  governed  by  the  attendant  circumstances ;  *^Among 
which,"  as  was  said  in  Christians  Case,  23  Gratt.  954,  "the 
character  and  condition  of  the  parties  may  have  an  important 
bearing.  Acts  of  the  accused,  which  would  be  ample  to  show 
and  produce  conviction  on  the  mind  that  it  was  the  wicked  at- 
tempt and  purpose  to  commit  this  infamous  crime,  if  done  in 
reference  to  a  female  of  good  and  virtuous  character,  would  be 
wholly  insuflScient  to  establish  guilt  if  they  were  acts  done  to  a 
female  of  dissolute  character  or  easy  virtue."  The  facts  of 
that  case  were,  that  the  accused  and  the  prosecutrix,  botli  of 
whom  were  negroes,  had  attended  an  exhibition  together  in  the 
night;  that  she  was  a  base  woman,  the  mother  of  two  bastard: 
children ;  that  there  was  no  attempt  on  his  part  to  ravish  her, 
the  court  characterizing  his  conduct  toward  the  woman  as 
^'rough  wooing"  merely,  and  emphasizing  the  circumstance  that 
there  was  no  outcry  on  her  part. 

So  also,  in  the  latest  pronouncement  of  this  coutt  on  the 
subject  (Hairstons  Case,  97  Va.  754,  32  S.  E.  797),  though 
the  conviction  was  not  sustained,  the  reasoning  of  Judge  Riely 
conclusively  shows  that  all  the  elements  of  the  offence  are  pres- 
ent in  the  case  in  judgment.  The  learned  judge  remarks :  "To 
sustain  the  charge  of  an  attempt  to  commit  rape,  there  must 
be  evidence  of  force,  or  of  an  intention  on  the  part  of  the 
offender  to  use  force  in  the  perj^etration  of  the  heinous  offence, 
if  it  should  become  necessary  to  overcome  the  will  of  his  victim." 
At  page  757  of  97  Va.,  page  797  of  32  S.  E.,  in  summing  up 
the  circumstances  of  that  case,  it  is  said:  "There  was  no  at-* 
tempt  to  use  force,  no  threat,  only  solicitation.  The  absence  of 
all  violence  and  of  evidence  of  any  intention  to  use  force,  if 
necessary  to  overcome  the  will  of  the  prosecutrix ;  the  time  and 
the  place,  and  all  the  surrounding  circumstances  invest  the 
charge  with  very  great  improbability." 
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The  converse  of  the  preceding  enumeration  of  circumstances- 
plainly  appears  from  this  record. 

In  conclusion^  I  desire  to  remark^  that  in  estimating  the 
significance  of  those  circumstances,  we  must  not  dose  our  eyes 
to  the  existence  of  a  Black  Peril,  which  rests  like  a  pall  over 
the  land,  and  constitutes  an  everpresent  menace  to  the  safety 
of  the  white  women  of  the  south.  Confronted  by  this  horrible 
condition,  which  is  known  of  all  men  and  deplored  by  the  right- 
thinking  element  of  both  races,  we  cannot,  I  submit,  upon  the 
cogent  evidence  before  us,  afford  to  set  aside  the  verdict  of  the 
jury  and  establish  a  precedent,  the  dual  tendency  of  which,  in 
my  judgment,  will  be  to  increase  crime  and  to  encourage  resort 
to  mob  violence. 

Reversed. 
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Ricbmona; 

White  v.  Commonwealth. 

January  16,  1908. 

1.  Intoxicating  Liquors — t^ale  Without  License — Indictment — Place  of 
Hale — Time. — ^An  indictment  for  selling  liquor  without  a  license  is 
sufficient  which,  follows  the  language  of  the  statute  in  charging  that 
the  defendant  "in  said  county  within  the  two  years  last  past,  did, 
unlawfully  and  without  a  state  license  so  to  do,  sell  spirituous  or 
malt  liquors,  whiskey,  brandy  or  some  mixture  thereof,  alcoholic 
bitters,  bitters  containing  alcohol  or  some  mixtures,  preparations  or 
liquors  which  will  produce  intoxication."  Place  is  not  of  the  essence 
of  the  offence  under  such  a  statute,  and  need  not  be  more  specifically 
stated  than  "in  said  county;"  nor  is  the  exact  time,  and  the  charge 
of  within  "two  years  last  past"  is  sufficient. 

2.  Intoxicating  Liquors — Sale  Without  License — Evidence — United  States 

License — Proof  of  Certificate. — The  fact  that  a  statute  permits  the 
existence  of  a  United  States  ^revenue  license  to  sell  liquor  to  be 
proved  by  the  testimony  of  the  internal  revenue  collector  for  the 
district,  or  any  of  his  deputies  who  know  the  fact,  does  not  exclude 
the  proof  of  the  existence  of  such  license  by  the  duly  authenticated 
certificate  of  such  collector.  The  presumption  is  that  the  legislature 
meant  to  provide  additional  modes  of  proof,  and  not  to  exclude  any 
existing  lawful  proof  of  the  fact.  The  certificate  is  the  most  con- 
venient and  certain  mode  of  proof,  and  its  use  could  not  have  preju- 
diced the  accused  in  this  case. 

3.  Intoxicating  Liquors — Sale  Without  License — United  States  License — 

Case  at  Bar — Instructions. — A  statute  provides  that  the  possession  of 
a  United  States  license  to  sell  liquor  by  retail  and  no  such  license  from 
state,  shall  be  evidence  of  selling  by  retail  without  a  state  license 
to  do  so.  An  indictment  under  the  statute,  found  March  18,  1907, 
charged  defendant  with  a  sale  without  license  within  two  years  last 
past.  The  only  evidence  offered  by  the  commonwealth  was  the  pos- 
session by  the  defendant  of  a  United  States  license  to  sell  liquor 
from  July  31,  1906.  to  June  30,   1907.     The  court  instructed  the 
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jury  that  if  they  believed  from  the  evidence  that  the  accused  **hcld 
a  license  as  a  retail  malt  liquor  dealer  from  the  United  States  gov- 
ernment, within  two  years  last  past  from  the  18th  of  March,  1907^ 
the  possession  of  such  license  shall  be  evidence  of  selling  malt  liquor 
by  retail." 
Held:  The  instruction  was  erroneous,  as,  under  it,  the  jury  might  have 
found  the  accused  gnilty  of  having  committed  the  offence  between 
^larch  18,  1905,  and  July  31,  1906,  when  there*  was  not  a  shadow  of 
evidence  upon  which  to  base  such  a  conviction.  All  that  is  stated  in 
the  instruction  may  be  true,  and  yet  the  accused  not  guilty. 
4.  INTOXICATING  LiQUOBS — iSale  Without  Liccfise — United  States  License — 
Effect  as  Emdence. — If,  on  an  indictment  for  selling  liquor  without 
license,  the  conmion wealth  simply  proves  the  possession  of  a  United 
States  license  to  sell  liquor,  the  probative  value  of  such  evidence  is 
to  be  determined  in  connection  with  all  the  other  evidence  in  the 
case,  and  is  primarily  a  question  for  the  jury,  with  respect  to 
which  this  court,  at  preaent,  expresses  no  opinion. 

Error  to  a  judgment  of  the  Circuit  Court  of  Mathews  county 
on  an  indictment  for  selling  liquor  without  license. 

Reversed. 
The  opinion  states  the  case. 

/.  -V.  Stuhhs,  for  the  plaintiff  in  error. 

Robert  Catlett,  Assistant  to  Attorney  General,  for  the  com- 
monwealth. 

Keith,  P.,  delivered  the  opinion  of  the  court. 

White  was  indicted  under  "an  act  to  suppress  tippling  houses, 
the  illegal  and  unlawful  sale  or  traffic  in  ardent  spirits,  in  the 
county  of  Mathews,  and  to  provide  a  penalty  therefor."  Acts 
of  Assembly,  1901-2,  p.  765. 

The  indictment  is  in  the  following  words :  "The  jurors  of  the 
commonwealth  of  Virginia,  in  and  for  the  body  of  the  county 
of  Mathews,  and  now  attending  said  court  at  its  March  term^ 
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1907,  upon  their  oath  preseut,  that  J.  T.  White,  in  said  county 
and  within  the  two  years  last  past,  did  unlawfully  and  without 
a  state  license  so  to  do,  sell  spirituous  or  malt  liquors,  whiskey, 
brandy,  wine,  ale,  beer,  or  some  mixture  thereof,  alcoholic  bit- 
ters, bitters  containing  alcohol,  or  some  mixtures,  preparations 
or  liquors  which  will  produce  intoxication,  against  the  peace 
and  dignity  of  the  commonwealth." 

A  demurrer  to  this  indictment  was  overruled ;  a  plea  of  not 
guilty  entered,  upon  which  the  jury  rendered  a  verdict  of 
guilty,  and  assessed  a  fine  of  $250;  and  to  the  judgment  upon 
that  verdict  a  writ  of  error  was  awarded  by  this  court. 

The  first  error  assigned  is  to  the  judgment  of  the  court  upon 
the  demurrer. 

The  indictment  follows  the  statute,  and  this  is  sufficient. 

In  Commonwealth  v.  Young,  15  Gratt.  664,  it  is  said:  *Tt 
is  generally  proper  and  safest  to  describe  the  offence  in  the  very 
terms  used  by  the  statute  for  the  purpose.  But  it  is  sufficient 
to  use  in  the  indictment  such  terms  of  description  as  that,  if 
true,  the  accused  must  of  necessity  be  guilty  of  the  offence  de- 
scribed in  the  statute." 

The  specific  objection  taken  to  this  indictment  is  that  it  does 
not  state  the  place  at  which  the  sale  was  made,  and  Arringtons 
Case,  87  Va.  96,  12  S.  E.  224,  is  relied  upon;  but  that  is  of  a 
class  of  cases  such  as  Head's  Case,  11  Gratt.  819,  Boyle's  Case, 
14  Gratt.  674,  and  Young's  Case,  supra,  in  which  the  place  wa** 
of  the  essence  of  the  offence.  In  Head's  Case,  for  instance,  the 
indictment  was  for  the  selling  of  ardent  spirits  by  retail,  with- 
out a  license,  to  be  drunk  where  sold.  The  court  held  that  it 
was  not  sufficient  to  state  that  the  sale  was  in  the  county,  but 
the  place  in  the  county  where  the  sale  was  made  must  be  set  out^ 
in  order  that  the  defendant  might  make  a  satisfactory  defence. 
The  prosecution  took  place  under  section  18,  Oh.  38  of  the  Code 
of  1849,  which  provides,  that  "If  any  person  shall,  without 
paying  such  tax  and  ()btainini;  i^\\A\  certificate  as  is  prescribed 
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hy  the  14th  section,  sell,  by  retail,  wine,  ardent  spirits,  or  a 
mixture  thereof,  to  be  drunk  in  or  at  the  store,  or  other  place 
of  sale,  he  shall,  unless  he  be  licensed  to  keep  an  ordinary  at! 
such  store  or  place,  forfeit  thirty  dollars."  The  court,  in  its 
opinion,  says :  "The  grand  jury  intended  to  present  an  oflfence 
against  the  latter  clause  of  this  statute.  This  offence  is  local 
in  its  nature.  Place  is  of  essence,  and  yet  no  place  is 
alleged  but  the  whole  county.  A  sale  of  ardent  spirits  by  an 
unlicensed  dealer,  not  to  be  drunk  at  the  place  of  sale,  would  fall 
within  the  first  clause  of  the  section  above  cited.  The  identity 
of  the  place  at  which  the  spirits  were  to  be  drunk,  with  the  place 
at  which  they  were  sold,  enters  into  and  forms  part  of  the  of- 
fence under  the  latter  clause  of  the  statute.  If  this  be  so,  the  de- 
fendant should  be  apprised  of  the  place  alleged,  so  that  he  may 
hv  prepared  with  proof,  if  any  he  have,  to  show  that  the  place 
of  sale  and  that  of  drinking  are  not  the  same." 

Boyle's  Case,  supra,  has  no  particular  bearing  upon  this 
point,  and  Young's  Case  appears  to  be  an  authority  in  favor  of 
the  judgment  here. 

The  demurrer  was  properly  overruled. 

The  indictment  charges  the  offence  to  have  been  conunitted 
within  "two  years  last  past,"  and  the  accused  asked  that  the 
commonwealth  be  required  to  elect  on  what  day  within  the  two 
years  the  offence  was  committed  for  which  it  would  prosecute. 
The  refusal  of  the  court  to  do  this  is  assigned  as  error. 

In  support  of  this  assignment,  the  case  of  Hatcher  &  Shaw 
T.  Commonwealth,  106  Va.  827,  55  S.  E.  677,  is  relied  upon. 
It  was  there  held,  that  where,  upon  the  trial  of  an  indictment 
containing  a  single  count,  charging  the  defendant  with  the 
illegal  sale  of  liquor'  to  certain  designated  parties  "at  divers 
times  within  the  last  twelve  months,"  evidence  has  been  received 
tending  to  show  a  number  of  distinct  sales  covering  a  period  of 
several  months,  the  commonwealth  may  be  required,  before  the 
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prisoner  opens  his  defense,  to  elect  on  which  of  the  sales  it 
will  proceed. — A  very  different  case  from  the  one  under  con- 
sideration. 

The  assignment  of  error  is  without  merit. 

During  the  progress  of  the  trial,  the  commonwealth  intro- 
cluced  the  following  paper: 

"I,  M.  K.  Lowry,  collector  of  internal  revenue  for  the  Second 
District  of  Virginia,  do  hereby  certify  that  Record  10,  in  this 
office,  discloses  the  fact  that  the  following  persons  paid  special 
tax  as  retail  liquor  dealers  and  retail  malt  liquor  dealers  in  the 
<?ounty  of  Mathews,  state  of  Virginia,  on  the  dates  and  for  the 
periods  hereinafter  set  forth,  and  that  special  tax  stamps  were 

issued  them  as  per  the  numbers  given,  viz : and 

J.  T.  White,  Xew  Point,  Va.,  as  R.  M.  L.  D.  for  the  period  of 
•eleven  months  ending  June  30,  1907,  stamp  No.  13472. 

'Witness  my  hand  and  seal  of  office  this,  the  6th  day  of 
March,  1907. 

"(Seal)  M.  K.  LOWRY,  Collector." 

'^'United  States  of  America,  Eastern  District  of  Vir^nia: 

"I,  Edmund  Waddill,  Jr.,  United  States  district  judge  within 
and  for  the  Eastern  District  of  Virginia,  do  hereby  certify  that 
M.  K.  Lowry,  whose  name  is  attached  to  a  certain  certificate 
purporting  to  be  a  record  of  special  tax  payers  in  Mathews 
<?ounty,  in  the  second  collection  district  of  Virginia,  hereto  at- 
tached, certified  as  a  copy  from  record  Xo.  10  in  his  office,  is 
and  was  at  the  time  of  signing  such  certificate  c/)llector  of 
internal  revenue  of  the  United  States  for  the  second  district  of 
Virginia,  which  Baid  district  comprises  among  other  counties, 
the  county  of  Mathews,  that  his  said  signature  thereto  is,  I 
believe,  his  genuine  signature,  and  his  acts  as  such  collector  are 
<»ntitled  to  full  faith  and  credit. 


Vol.  cvii— 114. 
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"This  certiUcate  is  made  pursuant  to  section  906  of  the  Re- 
vised Statutes  of  the  United  States. 

^^EDMUXD  WADDILL,  Jr., 
^'United  States  District  Judge.'^ 

The  clerk  of  the  court  then  certifies  under  the  statute  that 
the  Honorable  Edmund  Waddill,  Jr.,  was  the  duly  qualified 
district  judge  of  the  United  States  for  the  Eastern  District  of 
Virginia. 

By  section  5  of  the  act  before  cited  for  the  suppression  of 
the  sale  of  ardent  spirits  in  the  county  of  Mathews,  it  is  pro- 
vided, "That  the  fact  that  any  person,  firm,  or  corporation,  or 
joint-stock  company  have  a  license  as  a  retail  liquor  dealer 
from  the  United  Statics  of  America,  and  no  such  license  from 
the  state  of  Virginia  as  such  dealer,  shall  be  evidence  of  selling 
by  retail  at  said  place  without  a  state  license  so  to  do,  and  the 
fact  that  a  person  has  such  United  States  license  may  be  proved 
by  the  evidence  of  the  internal  revenue  collector  for  said  district, 
or  any  of  their  deputies  who  know  the  fact,  or  by  any  person 
who  has  seen  said  license." 

The  contention  is  that  the  fact  that  the  United  States  license 
had  been  procured  was  not  in  this  ease  proved  in  the  manner 
provided  for  by  this  statute,  which  is  true.  It  was  proved,  how- 
ever, in  a  lawful  manner,  and  we  presume  that  the  legislature, 
by  stating  the  manner  in  which  it  might  be  proved,  did  not 
intend  to  exclude  any  lawful  proof  of  the  fact,  but  rather  that 
its  purpose  was  to  provide  additional  modes  of  proof.  The  mode 
adopted  in  this  case  was  the  most  certain  and  convenient,  and 
could  not  have  prejudiced  the  accused. 

The  only  evidence  introduced  upon  the  trial  by  the  common- 
wealth was  this  paper,  above  referred  to.  The  only  evidence 
introduced  by  the  defendant  was  his  own  testimony — that  he 
was  75  years  of  age,  was  a  native  of  Accomac  county,  had  re- 
sided in  Mathews  county  for  53  years,  that  he  had  not  sold  any 
intoxicating  liquors  within  the  past  two  years,  from  March  18, 
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1907,  that  he  had  sold  sweet  cider,  that  he  was  the  father  of 
nineteen  children,  and  that  his  youngest  child  was  five  years  of 
age. 

When  the  testimony  was  all  in,  the  court  gave  to  the  jury  the 
following  instruction :  ^'The  court  instructs  the  jury  that  when 
spiritous  or  malt  liquors  or  any  mixtures,  preparations  or 
liquors  which  will  produce  intoxication  are  parted  with,  and 
any  pay,  compensation,  consideration  is  left,  given  or  conveyed 
to  the  person  or  to  another  at  the  place,  or  if  any  understanding 
or  agreement  therefor  is  tacitly  or  expressly  agreed  on,  whether 
done  directly  or  indirectly,  or  whether  it  be  nominally  for  an- 
other's benefit  or  consideration,  it  shall  b*e  deemed  a  sale  within 
the  intent  of  the  law ;  but  the  court  further  instructs  the  jury, 
if  they  believe  from  the  evidence  that  J.  T.  White,  the  accused, 
held  a  license  as  a  retail  malt  liquor  dealer  from  the  United 
States  Government,  within  two  years  last  past  from  the  18th 
of  March,  1907,  the  possession  of  such  license  shall  be  evidence 
of  selling  malt  liquor  by  retail,  but  before  the  jury  shall  convict 
the  accused  they  must  believe  beyond  all  reasonable  doubt  from 
the  evidence  in  this  prosecution,  that  he  sold  malt  liqijor  within 
two  years  last  past,  from  the  18th  day  of  March,  1907." 

The  giving  of  this  instruction  is  one  of  the  errors  assigned. 

The  offence  here  charged  is  that  the  plaintiff  in  error  sold 
intoxicating  liquors  within  two  years  last  past,  from  the  18th 
day  of  !March,  1907,  in  the  county  of  Mathews.  It  was  no 
offence  to  have  in  his  possession  a  United  States  Government 
license.  The  office  of  the  government  license  was  to  prove  the 
unlawful  sale  of  ardent  spirits.  I^ow,  this  license  only  came 
into  operation  on  the  31st  day  of  July,  1906,  whereas  the  '^two 
years  last  past/'  from  the  date  of  the  indictment  would  go  back 
to  the  18th  of  March,  1905.  There  was  a  period,  then,  from 
March,  1905,  to  the  31st  day  of  July,  1906,  within  which  the 
offence  might  have  been  committed,  and  under  the  instruction 
the  jury  might  have  found  the  accused  guilty;  and  if  such  had 
been  the  case,  it  would  have  been  without  a  shadow  of  testimony, 
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for  there  was  no  independent  evidence  of  the  offence.  The  only 
evidence  is  the  effect  which,  by  virtue  of  the  statute,  is  attri- 
buted to  a  license  from  the  government  of  the  United  States,  and 
that  could  not  have  been  prima  facie  evidence  except  during 
the  eleven  months  from  the  31st  of  July,  1906,  to  the  30th  of 
June,  1907.  It  covered,  therefore,  only  something  less  than 
eight  months  of  the  two  years  preceding  the  18th  of  March, 
1907. 

In  giving  this  instruction,  we  are  of  opinion  that  the  circuit 
court  erred. 

In  Young's  Case,  supra,  it  is  said :  '*If  the  indictment  may 
be  true,  and  still  the  accused  may  not  be  guilty  of  the  offence 
described  in  the  statute,  the  itidictment  is  insufficient."  And 
the  same  is  true  of  an  instruction. 

The  court  tells  the  jury  here,  that  the  possession  of  a  retail 
liquor  license  within  two  years  last  past  from  March  18,  1907, 
shall  be  evidence  of  selling  malt  liquors  by  retail,  and  yet  all 
that  is  stated  in  that  instruction  may  be  true,  and  doubtless  was 
true,  without  there  being  a  scintilla  of  evidence  against  the 
accused,  jto  be  deduced  from  the  license  or  otherwise,  between 
the  18th  day  of  March,  1905,  which  is  the  beginning  of  the 
^'two  years  last  past,"  from  the  18th  of  March,  1907,  as  set 
out  in  the  instruction,  and  the  time  when  the  license  went  into 
effect,  which  was  eleven  months  prior  to  the  30th  of  June,  1907, 
to-wit:  on  the  3l8t  of  July,  1906. 

The  statute  prescribes  that  the  possession  of  a  United  States 
license  shall  be  evidence  of  selling  by  retail  at  the  place 
named  in  the  license;  but  the  probative  value  of  such  evidence 
is  to  be  determined  in  connection  with  all  the  other  evidence  in 
the  case,  and  is  a  question  primarily  for  the  determination  of 
the  jury,  with  respect  to  which  we,  for  the  present,  express  no 
opinion. 

For  these  reasons,  the  case  must  be  reversed  and  remanded 
for  a  new  trial. 

Reversed. 
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Ricbmonl 

Hunter  v.  Commonwealth. 

January  23,  1908. 

1.  Steamboats — Wharfage— Public  Use— Code  1904,  Section  1294o — Oomti- 
tutional  Law, — ^If  a  steamboat  wharf  is  leased  to  a  steamboat  com- 
pany for  a  percentage  of  all  freight  and  passenger  traflSc  over  the 
wharf,  but  no  charges  are  made  by  either  the  owner  or  lessee  for 
the  use  of  the  wharf,  but  the  public  is  permitted  to  use  it  without 
compensation,  Buch  wharf  is  not  within  the  intendment  of  section 
1294o,  Ck>de  1904,  requiring  certain  acoommodations  to  be  provided 
and  imposing  a  penalty  for  the  neglect  thereof.  The  provision  of  the 
section  that  it  is  "not  to  apply  to  any  wharf  where  no  wharfage  is. 
charged,''  means  no  wharfage  to  the  public.  The  public  is  not  affected 
by  such  a  use  of  a  wharf  as  is  above  described,  and  any  attempted 
regulation  of  its  use  would  be  an  unwarrantable  invasion  of  private 
rights. 

Error  to  a  judgment  of  the  circuit  court  of  King  George 
county. 

Reversed, 
The  opinion  states  the  case. 

St.  George  B.  Fitzhugh  and  A,  T.  Emhrey,  for  the  plaintiff 
in  error. 

Robert  Catleti,  Assistant  to  the  Attorney-Oeneral,  for  the 
commonwealtL 

Whittle^  J.,  delivered  the  opinion  of  the  court. 

Eobert  W.  Hunter  brings  error  to  a  judgment  of  the  circuit 
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court  of  King  George  county,  convicting  him  of  a  misdemeanor, 
and  imposing  a  fine  for  the  alleged  violation  of  section  1294k>, 
Va.  Code,  1904. 

That  act  requires  the  owner  of  a  steamboat  wharf  to  provide 
suitable  accommodations  for  the  patrons  of  steamboats  using  the 
wharf,  including  "separate  and  non-communicating  rooms  for 
the  white  and  colored  races ;''  such  rooms  to  be  properly  lighted 
and  heated  from  one-half  hour  before  the  scheduled  arrival  of 
the  boat  until  such  time  after  its  departure  as  will  provide  for 
the  accommodation  of  debarking  passengers.  The  act  prescribes 
that  a  violation  of  its  provisions  shall  constitute  a  misdemeanor, 
punishable  by  fine,  and  concludes  with  the  proviso:  ^'that  this 
act  shall  not  apply  to  any  wharf  where  no  wharfage  is  charged." 

It  appears  from  the  agreed  facts,  that  the  plaintiff  in  error 
is  the  life  tenant  of  the  wharf  in  question,  which,  at  the  time 
of  the  institution  of  the  prosecution,  was  used  by  the  Washing- 
ton and  Potomac  Steamboat  Company  for  the  reception  and 
delivery  of  freight  and  passengers,  under  an  agreement,  by  the 
terms  of  which  the  company  paid  Hunter  ten  per  centum  of  all 
freight  and  passenger  traflic  over  the  wharf;  that  the  company 
charged  no  wharfage  or  toll  on  any  freight  or  passenger  traffic 
for  the  use  of  the  wharf,  but  suffered  the  public  to  use  it  without 
compensation;  that  Hunter  never  exacted  any  wharfage  from 
the  public;  and  that  the  amount  paid  by  the  company  to  him 
was  regarded  by  both  parties  as  "rent"  for  the  use  of  the  wharf, 
"so  that  the  steamboat  company  might  throw  it  open  to  the 
public  free  of  charge." 

Upon  the  foregoing  facts,  it  is  clear  that  the  case  in  judg- 
ment is  not  within  the  intendment  of  the  act.  The  basic  princi- 
ple upon  which  the  power  of  the  legislature  to  regulate  in- 
dividual or  corporate  use  of  private  property  rests,  is,  that  the 
public  are  directly  affected  by  such  use.  Where  the  public  are 
not  so  affected,  there  is  no  occasion — and,  indeed,  no  authoritv — 
for  the  exercise  of  this  paternal  governmental  function ;  and  any 
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such  attempted  regulation  would  constitute  an  unwarrantable 
invasion  of  private  right. 

In  the  "Sinking  Fund  Cases/'  00  U.  S.  727,  25  L.  Ed.  504, 
]!Ir.  Justice  Bradley,  in  discussing  the  scope  of  the  decision  in 
Munn  V.  Illinois,  04  U.  S.  112,  24  L.  Ed.  77,  observes:  '*The 
inquiry  there  was  as  to  the  extent  of  the  police  power  in  cases 
where  the  public  interest  is  affected ;  and  we  held  that  when  an 
employment  or  business  becomes  a  matter  of  such  public  interest 
and  importance  as  to  create  a  conmion  charge  or  burden  upon 
the  citizen;  in  other  words,  when  it  becomes  a  practical 
monopoly  to  which  the  citizen  is  compelled  to  resort,  and  by 
means  of  which  a  tribute  can  be  exacted  from  the  community,  it 
is  subject  to  regulation  by  the  legislative  power." 

In  that  case,  the  supreme  court  of  the  United  States  held, 
Avith  respect  to  certain  warehouses  in  the  city  of  Chicago, 
operated  by  the  owners  without  being  incorporated,  that,  '^When 
the  owner  of  property  devotes  it  to  a  use  in  which  the  public 
has  an  interest  he,  in  effect,  grants  to  the  public  an  interest  in 
such  use,  and  must,  to  the  extent  of  that  interest,  submit  to  be 
controlled  by  the  public  for  the  common  good,  as  long  as  ht» 
maintains  the  use."  And  it  was  upon  that  th(*ory  that  the  court 
sustained  the  constitutionality  of  the  Illinois  statute  regulating 
warehouse  charges. 

In  order  that  this  act  may  not  contravene  the  14th  Amend- 
ment, we  must  interpret  the  proviso  as  if  it  read:  "this  act  shall 
not  apply  to  any  wharf  where  no  wharfage  i*  charged  to  the 
public/'  When  so  construed,  the  enactment  is  in  harmony  with 
the  legislative  policy  of  the  state  in  regard  to  public  service 
corporations,  and  the  true  principle  upon  which  the  power  of 
governmental  control  is  founded. 

For  these  reasons,  without  further  elaboration  of  the  well 
recognized  principles  involved,  we  are  of  opinion  to  reverse 
the  judgment  of  the  circuit  court  and  dismiss  the  prosecution. 

Reversed. 
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RicbMonl 

Thueman  v.  Commonwealth. 

January  23,  1908. 

1.  Criminal    Law — Venire    Facias — List — "Of   His    County    or    Corpora- 

tion"— A  writ  of  venire  faoias  which  directs  a  sergeant  to  summon 
"sixteen  persons  from  the  list  attached/'  which  is  the  list  required 
to  be  drawn  from  the  box  provided  by  sections  3142  and  3144  of 
the  code,  necessarily  requires  that  such  persons  be  "of  his  corpora- 
tion," as  only  residents  of  his  corporation  are  included  in  the  list 
from  which  he  is  directed  to  summon  sixteen.  The  writ  and  the 
list  attached  constitute  the  writ  of  venire,  and  are  to  be  read 
together. 

2.  Criminal   Law — Venire  Facias — When   to    he  Returnable. — ^A    writ    of 

venire  fa>cia^,  returnable  to  the  second  day  of  the  term  of  a  trial 
court  is  not  for  that  reason  invalid  on  its  face  as  the  "court  or  the 
judge  in  vacation  had  the  right  to  direct  it  to  be  so  returnable,  and, 
if  no  ground  is  assigned  in  the  trial  court  for  quashing  the  writ,  it 
will  be  presumed  in  this  court  that  the  judge  in  vacation  directed 
the  writ  to  be  returnable  to  the  second  day  of  the  term. 

3.  Jurors — Incompetency — Objection  After  Verdict — ^The  objection  that  a 

juror  is  not  competent  because  of  some  personal  incapacity,  comes 
too  late  aft^r  verdict,  and  is  not  good  ground  for  a  new  trial. 

4.  Criminal  Law — Evidence — Incriminating  Circumstances, — ^E  v  i  d  e  n  c  e 

that  deceased  had  a  large  sum  of  money  just  before  he  was  killed, 
but  that  none  was  found  on  his  person  or  among  his  effects  after  he 
was  murdered,  and  that  the  accused  had  no  money  before  the  death 
of  the  deceased,  but  did  have  money  after,  is  competent  as  tending- 
to  incriminate  ttie  accused  when  he  is  otherwise  connected  with  the 
crime. 

5.  Criminal  Law — Insanity — Irresistible  Impulse, — Irresistible  impulse  to 

excuse  crime  must  spring  from  a  diseased  mind,  in  other  words,  most 
be  an  insane  impulse.  It  is  not  error  to  refuse  to  substitute  "in- 
jured mind"  for  "diseased  mind"  in  this  connection. 
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6.  Criminal  Law — Murder — Indictment — Record. — Whether  an  indictment 

for  murder  be  of  one  degree  or  another  is  to  be  determined  from 
an  inspection  of  the  indictment  itself,  and  not  from  the  memorandum 
which  the  clerk  makes  on  the  record  of  the  finding  of  the  indictment. 
The  menrorandum  is  no  part  of  the  indictment. 

7.  Criminal  Law — Murder — Indictment — Harmless  Error, — One  who  has 

been  convicted  of  murder  of  the  first  degree  upon  sufficient  evidence 
cannot  raise  the  objection  that  the  indictment  charged  him  with 
murder  of  the  first  degree,  instead  of  murder  generally.  It  is  a 
matter  of  no  concern  to  him. 

8.  Criminal  Law — Verdict — Open  Court — Presence  of  Prisoner. — It  suffi- 

ciently appears  from  the  record  in  this  case  that  the  verdict  of  the 
jury  was  rendered  in  open  court  and  in  the  presence  of  the  accused. 
The  record  states  that  the  jury  "retired  to  their  room  to  consider 
of  their  verdict,  and  after  some  time  they  returned  into  court, 
having  found  a  verdict  in  the  following  words:  'We  the  jury  find 
the  prisoner  guilty  of  murder  in  the  first  degree,  as  charged  in  the 
within  indictment.'  And,  thereupon,  the  prisoner  moved  the 
court  for  a  venire  facias  de  novo,  and  that  a  new  trial  be  granted 
him,  the  further  hearing  of  which  is  adjourned.  And  the  said  Leo 
C.  Thurman  alias  F.  C.  Gould,  is  remanded  to  jaiL" 

9.  Criminal  Law — Bills  of  Exception — Presence  of  Prisoner, — ^It  is  not 

necessary  for  a  prisoner  in  a  felony  case  to  be  present  in  person 
when  bills  of  exception  are  presented  to  and  signed  by  the  judge. 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city  of 
Norfolk. 

Afjirmed, 
The  opinion  states  the  case. 

Jaines  0,  Martin,  for  the  plaintiff  in  error. 

Attorney-General  Wm.  A.  Anderson,  for  the  commonwealth. 

BLiBRisoN,  J.,  delivered  the  opinion  of  the  court. 

The  evidence  upon  which  the  plaintiff  in  error  was  convicted 
of  murder  in  the  first  degree  is  not  before  us,  and  the  action 
Vol.  cvii — 115. 
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of  the  lower  court  in  overruling  the  motion  for  a  new  trial,  i:* 
not  made  a  ground  of  objection  in  this  court. 

A  number  of  exceptions  were  taken  to  rulings  made  upon  the 
trial,  relating  chiefly  to  matters  of  procedure.  The  first  of 
these  objections  is  that  the  court  erred  in  overruling  the  motion 
of  the  accused  to  quash  the  first  writ  of  venire  facias.  In  sup- 
port of  this  contention  it  is  insisted,  (1)  that  there  was  a  fatal 
omission  of  the  words  "of  his  corporation"  from  the  writ ;  and 
(2)  that  the  writ  was  made  returnable  on  the  second,  instead 
of  the  first,  day  of  the  term  of  the  court. 

It  is  true  the  writ  does  not,  in  the  language  of  section  4018 
of  the  Code,  conmiand  the  sergeant  to  summon  sixteen  persons 
^^of  his  co\mty  or  corporation,"  but  it  requires  him  to  summon 
^^sixteen  persons  from  the  list  attached,"  which  is  the  list  re- 
quired to  be  drawn  frcni  the  box  provided  for  by  sections  3142 
and  3144  of  the  Code.  Under  section  3142,  only  the  names  of 
inhabitants  of  the  county  or  corporation  where  the  trial  court 
is  held  can  be  placed  in  the  box ;  hence,  when  the  writ  directed 
the  sergeant  to  summon  "sixteen  persons  from  the  list  hereto 
attached,"  it  necessarily  commanded  him  to  summon  sixteen 
persons  of  his  corporation,  because  only  residents  of  "his  cor- 
poration," were  included  in  the  list  from  which  he  was  directed 
to  summon  sixteen.  The  writ  with  the  list  attached  constituted 
the  writ  of  venire.  The  two  are  to  bo  read  together.  See  State 
V.  Alderson,  10  Yerger,  (Tenn.),  523. 

It  is  also  true  that,  in  the  body  of  the  writ,  the  sergeant  was 
directed  to  summon  sixteen  persons  to  appear  before  the  judge 
of  the  corporation  court  of  the  city  of  Norfolk,  on  the  second 
day  of  the  June  term  thereof.  The  statute  provides  that  the 
sixteen  persons  shall  be  summoned  to  attend  the  court  "on  the 
first  day  of  the  next  term  thereof,  or  at  such  other  time  as  the 
court  or  judge  may  direct."  The  record  does  not  show  any 
express  direction  by  the  judge  or  the  court  that  the  jurors  should 
be  summoned  to  the  second  day  of  the  term ;  but  it  shows  that 
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the  writ  was  issued  in  the  vacation  preceding  the  term,  for  9 
venire  for  the  trial  of  all  the  cases  to  be  tried  at  the  following 
term;  and  as  the  court,  or  the  judge  in  vacation,  had  the  right 
to  direct  the  writ  to  be  made  returnable  to  a  day  other  than  the 
first  day  of  the  term,  it  is  not  invalid  on  its  face;  and  as  no 
ground  was  assigned  in  the  trial  court  for  quashing  the  writ, 
it  must  be  presumed  in  this  court,  that  the  judge  in  vacation 
had  directed  it  to  be  made  returnable  to  the  second  day  of  the 
term.     See  Wash's  Case,  16  Gratt.  530. 

The  second  assignment  of  error  is  that  the  court  erred  in 
not  granting  the  prisoner  a  new  trial,  because  one  of  the  jurors 
trying  the  case  was  not  a  citizen  of  Norfolk,  where  the  crime 
was  committed,  but  was  a  citizen  of  Portsmouth.  This  assign- 
ment is  based  upon  the  fact  that  one  of  the  persons  simamoned 
by  the  sergeant  under  the  second  venire,  issued  by  direction  of 
the  court,  though  regularly  engaged  in  business  in  the  city  of 
Norfolk  for  more  than  six  months  prior  to  the  trial,  was  not  a 
voter  there,  and  had  probably  retained  his  legal  domicile  in  the 
city  of  Portsmouth. 

The  statute  (Code,  sec.  4018)  provides  that  no  irregularity 
or  error  in  making  out  the  list  shall  be  cause  for  summoning  a 
new  panel,  or  for  setting  aside  a  verdict  or  granting  a  new  trial, 
unless  objection  thereto  was  made  before  the  jury  was  sworn, 
and  unless  it  appears  that  such  irregularity,  error  or  failure  was 
intentional,  or  is  such  as  to  probably  cause  injustice  to  the  com- 
monwealth or  to  the  accused. 

There  is  no  suggestion  in  the  record  that  the  summoning 
of  the  juror  in  question  was  with  the  knowledge  that  he  was  a 
citizen  of  Portsmouth,  or  that  his  being  placed  upon  the  jury, 
by  possibility,  caused  injustice  to  the  accused.     Further,  this 
objection  comes  too  late.    It  was  made,  not  only  after  the  jury 
was  sworn,  but  after  the  case  was  tried.     The  objection  that  a 
juror  is  not  competent  because  of  some  personal   incapacity, 
comes  too  late  after  a  verdict  and  conviction,  and  is  not  good 
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ground  for  setting  the  verdict  aside  and  granting  a  new  trial. 
Foindexter's  Case,  33  Gratt.  766 ;  Hite's  Case,  96  Va.  489,  31 
S.  E.  895.    See  also  Doyle  Case,  100  Va.  808,  40  S.  E.  925. 

The  third  assignment  of  error  is  to  the  action  of  the  court  in 
admitting  a  receipt  given  by  the  deceased  to  the  Naval  Young 
Men's  Christian  Association  of  Norfolk  for  $130.00,  and  other 
evidence  tending  to  show  that  the  deceased  had  received  a  con- 
siderable sum  of  money  a  few  days  before  he  was  murdered. 

The  theory  of  the  commonwealth  was  that  the  accused  had 
murdered  the  deceased  for  his  money,  and  this  and  other  evi- 
dence was  introduced  to  show  that  shortly  before  his  death,  the 
deceased  had  considerable  money  in  his  possession;  that  the 
accused  had  no  money  before  the  death  of  the  deceased ;  that  the 
accused  had  money  after  the  death  of  the  deceased;  and  that 
no  money  was  found  upon  the  person  of  the  deceased  or  among 
his  effects  after  he  was  murdered. 

The  evidence  as  to  the  payments  made  to  the  deceased  was 
competent  as  proving  circumstances  which  became  incriminating 
when  the  accused  was  connected  with  the  crime.  See  Kennedy 
V.  People,  39  N.  Y.  245. 

The  fourth  assignment  of  error  is  to  the  action  of  the  court 
in  inserting  the  words  italicized  in  the  following  instruction: 
"The  court  instructs  the  jury,  that,  even  if  they  believe  from  the 
evidence  that  the  defendant  killed  Dolsen,  as  charged  in  the 
indictment,  nevertheless,  if  the  jury  believe  from  the  evidence 
that  at  the  time  of  such  killing  the  defendant  was  suffering  from 
such  insanity  that  he  did  not  understand  the  nature  and  conse- 
quence of  such  killing,  or  that  from  such  insanity  he  did  not 
possess  will  power  sufficient  to  restrain  his  impulse  arising  from 
a  diseased  mind,  they  must  find  the  defendant  not  guilty,  on  the 
ground  of  insanity." 

After  the  instruction  was  modified  by  the  insertion  of  the 
italicized  words,  the  accused  moved  the  court  to  substitute  the 
word  "injured"  for  the  word  "diseased,"  making  the  italicized 
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words  read,  "arising  from  an  injured  mind";  the  contention 
being  that  the  evidence  tended  to  show  that  in  the  year  1903 
the  accused  had  received  a  blow  on  the  head  which  injured  his 
mind. 

There  was  no  error  in  the  refusal  of  the  court  to  make  this 
•change.  The  language  of  the  instruction  is  in  accordance  with 
the  established  doctrine  on  the  subject  of  insanity  as  a  defense 
against  crime,  and  the  expression  ^'diseased  mind"  was  more 
Apt  and  accurate  than  the  words  ^'injured  mind."  The  modifi- 
cation by  the  court  was,  properly,  to  inform  the  jury  that  in 
order  to  acquit  the  prisoner  upon  the  plea  of  insanity,  the  jury 
must  be  satisfied  that  the  accused,  in  committing  the  deed,  was 
controlled  by  an  irresistible  impulse  "arising  from  a  diseased 
mind ;"  in  other  words,  was  impelled  by  an  insane  impulse.  See 
Be  Jamette/s  Case,  75  Va.  867. 

The  fifth  assignment  of  error  is  that  the  grand  jury  retunied 
an  indictment  for  murder  in  the  first  degree.  This  objection  is 
without  merit.  The  memorandum  made  by  the  clerk  in  the 
record  does  say  that  the  indictment  was  for  murder  in  the  fir^^t 
degree,  but  this  memorandum  is  no  part  of  the  indictment,  and 
was  never  seen  by  the  jury.  The  indictment  speaks  for  itself, 
and  is  in  proper  form.  It  was  sufiicient  to  sustain  a  conviction 
of  murder  in  the  first  degree,  but,  under  it  murder  in  the  second 
degree,  or  some  grade  of  homicide,  not  amounting  to  murder, 
might  have  been  proved,  so  far  as  the  indictment  is  concerned. 
This  objection  does  not  concern  the  accused,  as  he  has  been 
convicted  of  murder  in  the  first  degree  upon  evidence  which, 
for  the  purposes  of  this  appeal,  must  be  presumed  to  have  been 
suflBcient. 

The  sixth  assignment  or  error  is  that  the  record  does  not  show 
that  the  verdict  was  rendered  in  open  court. 

The  record  shows  that  on  June  11,  1907,  the  jury,  in  charo:e 
of  the  sergeant,  in  pursuance  of  their  adjournment,  appeared  in 
court,  and  having  heard  the  evidence  in  full  and  the  arguments 
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of  counsel,  '^retired  to  their  room  to  consider  of  their  verdict^ 
and  after  some  time,  they  returned  into  court,  having  found  a 
verdict  in  the  following  words :  ^We,  the  jury,  find  the  prisoner 
guilty  of  murder  in  the  first  degree,  as  charged  in  the  withia 
indictment.'  And  thereupon  the  prisoner  moved  the  court  for 
a  venire  facias  de  novo,  and  that  a  new  trial  be  granted  him, 
the  further  hearing  of  which  is  adjourned.  And  the  said  Leo 
C.  Thurman,  alia>s  F.  C.  Gould,  is  remanded  to  jail." 

It  sufficiently  appears  from  this  minute  of  the  proceedings 
that  the  verdict  of  the  jury  was  rendered  in  open  court,  in  the 
presence  of  the  accused,  who  thereupon  submitted  his  motions 
for  a  venire  facias  de  novo,  and  a  new  trial,  the  further  hearing 
of  which  was  adjourned  and  the  prisoner  remanded  to  jail. 

The  seventh  and  last  assignment  of  error  is,  that  the  record 
shows  that  the  prisoner  was  not  present  in  person,  but  merely 
by  counsel,  when  the  bills  of  exception  were  presented  to  the 
court,  and  made  a  part  of  the  record. 

A  sufficient  answer  to  this  objection  is  that  it  is  not  neces- 
sary for  the  prisoner  to  be  present  in  person  when  the  bills  of 
exception  are  presented  to  and  signed  by  the  judge.  This  is 
often  done  in  vacation.  The  rights  of  the  accused  are  in  no 
way  prejudiced  by  the  bills  of  exception  being  signed  by  the 
judge  in  his  absence,  and  to  require  his  presence  on  the  occa- 
sion would  result  often  in  great  inconvenience. 

The  excellent  brief  of  the  learned  attorney-general  has  been 
most  helpful  in  the  preparation  of  this  opinion. 

The  judgment  is  affirmed. 

Affirmed. 
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UzzLE  V.  Commonwealth. 

January  23,  1908. 

3.  Cbiminal  Law — Change  of  Venue — F<ict8  not  Denied — Evidence. — 
Upon  an  application  for  a  change  of  venue  in  a  criminal  case,  facts 
stated  in  the  petition  for  removal  which  the  commonwealth  does  not 
ask  to  controvert  and  which  the  accused  is  not  permitted  to  sustain 
by  proof,  must  be  considered  as  established. 

2.CBIMINAL  Law — Change  of  Venue — Local  Prejudice — Jury  from  Another 
County — Case  at  Bar. — Where  the  ground  of  an  application  for  a 
change  of  venue  of  a  criminal  case  is  that  there  exists  such  preju- 
dice and  excitement  against  the  accused  at  the  proposed  place  of 
trial  as  to  endanger  the  fairness  and  impartiality  of  a  trial  at  that 
place,  it. is  not  necessary  that  the  application  shall  be  preceded  by 
a  motion  for  a  jury  from  another  county  or  corporation.  The  ground 
of  the  application  is  the  inability  to  get  a  fair  and  impartial  trial 
because  of  local  prejudice,  and  not  the  inability  to  get  a  fair  and 
ifnpartial  jury.  In  the  case  at  bar,  the  motion  for  a  change  of 
venue  on  account  of  local  prejudice  should  have  been  granted. 

Error  to  a  judgment  of  the  Circuit  Court  of  Accomac  county. 

Reversed. 
The  opinion  states  the  case. 

Thomas  H,  Willcox  and  Jeffries,  Walcott  &  Wallcot,  for  the 
plaintiff  in  error. 

AUoimey-Oeneral  \Ym.  A.  Anderson,  for  the  commonwealth. 
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Buchanan,  J.,  delivered  the  opinion  of  the  court. 

When  the  accused,  who  was  indicted  for  malicious  shooting 
with  intent  to  kill,  was  brought  into  court,  he  filed  his  petition 
for  a  change  of  venue.  The  bill  of  exception  taken  to  the  rulings 
of  the  court  upon  his  petition,  is  as  follows : 

"Be  it  remembered,  that  when  this  case  was  called  for  trial, 
the  accused,  by  counsel,  filed  a  petition  praying  for  a  change 
of  venue,  and  stated  that  he  desired  to  prove  the  facts  stated 
therein. 

*^Whereupon,  the  attorney  for  the  commonwealth  stated  to 
th(»  court  that  the  military  referred  to  in  said  petition  were  not 
called^  or  asked  for,  by  any  of  the  authorities  of  the  town  of 
Qnancock,  or  the  county  of  Accomac,  and  offered  to  introduce 
evidence  in  support  of  said  statement. 

"Whereupon,  the  accused  amended  his  said  petition  so  as  to 
make  the  same  allege,  in  addition  to  the  facts  already  stated 
therein,  the  fact  that  the  governor  had  personally  visited  the 
scene  of  the  trouble  in  Onancock,  and,  after  conference  with 
the  oflScers  and  officials  of  the  county  of  Accomac,  and  town  of 
Onancock,  deemed  it  necessary  to  send  the  said  troops  to  the 
said  county,  and  offered  to  introduce  evidence  in  support  of  the 
same. 

"The  said  petition  as  amended,  together  with  the  order  of 
the  court  referred  to  therein,  is  in  the  words  and  figures  fol- 
lowing, to-wit: 

"Virginia :  In  the  Circuit  Court  of  Accomac  coimty. 
""Conrunonwealth  of  Virginia 

V. 

James  D.  TJzzle. 

"To  the  Honorable  John  W.  G.  Black^'tone,  judge  of  said 
court: 
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**Vour  petitioner,  James  D.  Uzzle,  of  the  county  of  Accomac, 
in  the  state  of  Virginia,  respectfully  represents  unto  your  honor 
as  follows : 

**(1)  That  on  the  10th  day  of  August,  1007,  a  riot  occurred 
in  the  town  of  Onancock  in  said  county  of  Accomac,  Virginia, 
in  which  the  storehouse  and  building  of  Samuel  L.  Burton  and 
the  printing  office  of  your  petitioner  were  burned  by  persons 
because  of  this  excitement  against  your  petitioner,  who  is  a 
colored  man,  and  who  was  believed  by  certain  white  citizens 
to  be  guilty  of  the  offence  with  which  he  has  been  even  indicted 
and  because  of  their  indignation  against  the  colored  people  of 
the  community  at  that  time,  and  during  which  riot  one  John 
Topping  was  shot. 

'^(2)  That  your  petitioner,  seeing  and  knowing  that  his  life 
was  in  danger  and  that  it  was  necessary  to  leave  the  town  of 
Onancock  prior  to  the  burning  of  said  buildings  did  leave  said 
town  and  was  compelled  to  remain  in  hiding  for  several  days 
in  order  to  protect  himself  from  'violence,  if  not  from  death, 
such  was  the  public  indignation  which  had  been  aroused  against 
your  petitioner  and  others  of  his  race  at  that  time. 

"(3)  That  on  the  next  day  the  governor  of  this  state,  at 
the  request  of  the  authorities  of  Accomac  county  and  the  town 
of  Onancock,  or  deeming  such  course  necessary  after  making  a 
personal  visit  to  the  county,  seeing  the  conditions  existing,  or- 
dered the  military  to  Onancock  to  preserve  public  peace  and  to 
prevent  the  recurrence  of  further  rioting,  and  to  protect  the 
property  and  lives  of  the  citizens  of  the  town  of  Onancock,  in- 
cluding particularly  the  life  of  your  petitioner. 

''(4)  That,  notwithstanding  the  presence  of  the  military  at 
Onancock,  your  petitioner  was  compelled  to  remain  in  hiding 
for  several  days  longer,  to  protect  himself  from  the  feeling 
which  had  been  aroused  against  him.  Finding  by  inquiry,  how- 
ever, that  it  was  prudent  for  him  to  return,  he  did  return  and 
surrendered  himself  to  the  officers  of  the  state  of  Virginia  for 
Vol.  evil — 116. 
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protection,  aud  was  brought  by  a  detail  of  soldiers  to  the  city 
of  Norfolk,  Virginia,  where  he  was  placed  in  custody  of  the 
sergeant  of  the  city  of  Norfolk,  and  has  been  kept  since  then, 
with  the  consent  of  the  authorities  of  Accomac  county  and  by 
direction  of  the  governor  of  the  state  of  Virginia. 

"(6)  Your  petitioner  has  been  informed  that  it  has  been 
deemed  necessary  by  the  authorities  of  the  county  of  Accomac,^ 
since  said  riot,  to  keep  a  portion  of  the  military  forces  of  the 
state  of  Virginia  at  Onancock  up  to  and  including  the  1st  day 
of  September,  1907,  for  the  purpose  of  preserving  public  peace 
and  order,  so  great  is  the  feeling  and  indignation  of  the  citizens 
of  Onancock  towards  your  petitioner  and  other  persons  of  his 
race  at  Onancock. 

"(6)  Your  petitioner  further  alleges  that  so  great  is  the 
public  indignation  and  feeling  in  the  coimty  of  Accomac  against 
him  that  the  judge  of  this  honorable  court  has  deemed  it  neces- 
sary to  protect  your  petitioner  from  violence  to  cause  the  sheriflF 
of  Accomac  county  to  summon  and  carry  with  him  to  the  city 
of  Norfolk  an  armed  posse  of  twenty  citizens  from  the  county  of 
Accomac,  to  protect  your  petitioner  and  others  from  violence 
of  the  citizens  of  said  county  of  Accomac,  and  he  was,  on  Sep- 
tember 5,  1907,  brought  back  from  the  city  of  Norfolk,  Va.,  to 
the  said  county  of  Accomac  by  said  armed  body  of  citizens,  and 
was  by  them  placed  in  the  jail  of  said  county  and  there  guarded 
in  the  said  jail  all  night,  and  he  was,  on  the  6th  day  of  Septem- 
ber, 1907,  brought  into  your  honor's  court,  closely  guarded  by 
said  posse  of  armed  citizens  in  order  to  afford  him  the  protection 
to  which  he  is  entitled  by  law,  and  he  is  now  being  guarded  by 
said  posse.  Reference  is  here  made  to  said  order  and  the  same 
is  asked  to  be  read  as  a  part  of  this  petition,  the  same  having 
been  entered  September  2,  1907.  Your  petitioner  further 
states,  that,  though  the  military  were  withdrawn  from  the  cotmtv 
on  Sunday,  September  1,  1907,  as  aforesaid,  and  the  said  order 
of  the  court  was  entered  the  next  day,  directing  the  posse  comi- 
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tatiLS  to  be  summoned,  and  the  said  posse  has  been  substituted 
for  said  militia,  yet  the  governor  of  Virginia  has  deemed  it 
necessary  to  send  the  adjutant  general  of  Virginia  to  this  county 
on  September  2,  to  observe  and  be  in  touch  with  the  situation 
here,  and  the  said  adjutant  general  is  here  in  court  at  this  time 
to  be  in  readiness  to  recall  military  forces  promptly,  should 
the  emergency  require  it. 

*^(7)  That  under  the  facts  above  stated,  and  which  are  facts, 
your  petitioner  alleges  that  it  will  be  impossible  for  him  ta 
have  a  fair  and  impartial  trial,  as  he  is  in  law  entitled  to 
receive. 

"(8)  Your  petitioner  further  alleges  that,  under  section  403() 
of  the  Code  of  Virginia,  as  amended  by  an  act  approved  March 
5,  1904,  he  is  entitled,  as  a  matter  of  right,  to  have  the  venue 
changed  in  this  trial,  because  of  the  fact  that  the  mayor  of  the 
town  of  Onancock  and  the  sheriff  of  the  county  of  Accomac 
have  called  on  the  governor  of  this  state  for  military  force  to 
protect  your  petitioner  from  violence,  and  that,  even  though 
the  military  has  been  removed  from  the  county  of  Accomac,  the 
judge  of  this  court  has  deemed  it  necessary  to  call  a  posse  of 
armed  men  to  aid  the  sheriff  in  removing  your  petitioner  in 
safety  to  the  county  of  Accomac  and  protect  him  while  being, 
tried,  thus  substituting  one  for  the  other. 

'*(9)  Your  petitioner  further  states  that,  up  to  this  time  he 
has  been  so  confined  in  jail  and  the  public  feeling  is  so  great 
against  him  that  he  has  been  unable  to  procure  affidavits  in 
support  of  this  petition,  and  prays  that  this  may  be  taken  and 
treated  as  his  affidavit  in  support  of  the  same. 

.  "Your  petitioner,  therefore,  prays  that  your  honor  will  order 
the  venue  of  this  cause  to  be  changed  to  some  other  circuit  court 
or  to  some  corporation  or  hustings  court  of  one  of  the  cities  of 
this  state,  remote  from  the  place  where  the  offence  set  out  in 
said  indictment  was  alleged  to  have  been  conmiitted,  in  order 
to  insure  your  p<»titioner  a  safe  and  impartial  trial. 

"JAS.  D.  UZZLE. 
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"The  foregoing  petition  and  the  facts  stated  therein  were 
subscribed  and  sworn  to  before  me  by  James  D.  TJzzle  in  my 
office,  this  6th  day  of  September,  1907. 

"JOHN  D.  GBAXT. 
"Clerk  of  the  Circuit  Court  of  Accomac  County. 

"Whereupon  the  court  stated  that  it  did  not  desire  to  hear 
testimony  from  either  side,  and  declined  to  hear  the  same,  and 
overruled  the  motion  for  a  change  of  venue,  to  which  action  and 
ruling  of  the  court  the  prisoner  excepted  and  tendered  this,  his 
bill  of  exception,  which  is  signed,  sealed,  enrolled  and  ordered 
to  be  made  a  part  of  the  record." 

The  order  of  the  court  referred  to  in  the  petition,  and  made  a 
part  thereof,  is  as  follows : 

"And  on  this  same  day''  (the  day  on  which  the  indictment 
was  found),  "to-wit:  At  a  circuit  court  held  for  the  county  of 
Accomac,  on  Monday,  the  2nd  day  of  September,  A.  D.,  1907. 

"The  Commonwealth,  PlaintiflF. 

against 

Samuel  L.  Burton,  Defendant. 

On  an  Indictment  for  Felony. 
Same,  Plaintiff,    , 

against 

Sylvanus  Conquest,  Defendant. 

On  an  Indictment  for  Felony. 

Same,  Plaintiff, 

against 
James  D.  TJzzle,  Defendant. 

On  an  Indictment  for  Felonv. 
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"The  court  being  aware  of  recent  disturbances  arising  from 
the  occurrences  connected  with  offences  for  which  the  above- 
named  parties  stand  indicted,  and  knowing  that  all  of  the  above- 
named  parties  are  now  in  Norfolk  jail  for  safe-keeping,  and 
that  the  militia  of  this  state  have  recently  been  withdrawn  from 
this  county,  therefore,  that  the  ends  of  justice  may  be  attained, 
and  that  the  said  parties  may  have  a  fair,  free  and  impartial 
trial,  without  their  personal  safety  being  in  any  way  endan- 
gered, or  the  dignity  of  this  tribunal  being  impaired,  and  to 
maintain  the  fair  name  and  fame  of  this  county,  it  is  hereby 
ordered  that  a  posse  comitatus  consisting  of  the  following  named 
persons:  George  C.  Walker,  Leonard  O.  Ames,  Leonard  C. 
Mears,  George  T.  Colebum,  William  F.  B.  Mapp,  Leroy  J. 
Bull,  William  E.  Jones,  Kufus  W.  Harding,  Levin  J.  Melson, 
John  S.  Parsons,  Wells  R.  Rew,  Maurice  L.  Lewis,  George  B. 
Finney,  James  H.  Miles,  William  J.  Singleton,  J.  Walker 
Eichelberger,  Richard  A.  Turlington,  J.  Wesley  Colebum,  Roy 
D.  White  and  L.  L.  Lilliston,  selected  by  the  court,  after  con- 
sultation with  the  sheriff  and  the  attorney  for  the  common- 
wealth and  other  discreet  citizens,  do  proceed  with  the  said 
sheriff  and  such  deputies  as  he  may  desire,  to  the  city  of  Nor- 
folk, at  such  time  as  he  shall  deem  safe  and  proper,  take  the 
said  above-named  defendants  into  their  custody  and  safe-keeping 
and  fully  protect  them  from  any  violence  whatsoever,  and  have 
them  before  this  court  at  10:30  a.  m.,  on  Friday  next,  and  con- 
tinue their  protection  in  the  court-house  and  further  till  dis- 
charged by  order  of  this  court." 

The  bill  of  exception  shows  that  the  accused  asked  to  be 
permitted  to  prove  the  facts  alleged  in  his  petition;  that  tho 
commonwealth  offered  to  introduce  evidence  to  show  that  the 
military  referred  to  in  the  petition  was  not  called  or  asked  for 
by  the  authorities  of  the  town  of  Onancock  or  the  county  of 
Accomac;  and  that  the  court  refused  to  hear  the  testimony  of 
either. 
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As  the  commonwealth  only  sought  to  introduce  evidence  to 
sustain  its  denial  that  the  military  were  called  for  by  the 
authorities  of  the  said  town  or  county,  the  other  allegations  of 
fact  at  least,  made  in  the  petition,  must  be  considered  as  true 
upon  the  application  for  a  change  of  venue,  since  the  com- 
monwealth did  not  ask  to  controvert  them  by  proof,  and  the 
accused  was  not  permitted  to  offer  evidence  to  sustain  them. 

Under  the  provisions  of  section  4036  of  the  Code,  as  amended 
by  an  act  approved  ilarch  15,  1904,  (Acts  1904,  p.  307),  the 
venue  for  the  trial  of  a  criminal  case  may  be  changed  upon  the 
motion  either  of  the  accused  or  of  the  attorney  for  the  com- 
monwealth, or  without  such  motion  for  good  cause;  or  the  ac- 
cused may  have  it  changed  as  a  matter  of  right  upon  petition 
signed  and  sworn  to  by  him,  whenever  the  mayor  of  any  city  or 
the  sheriff  of  any  county  shall  call  on  the  governor  for  a^military 
force  to  protect  the  accused  from  violence. 

It  is  insisted  by  the  attorney-general  that  the  accused  wa.s 
not  entitled  to  a  change  of  venue  for  good  cause,  even  if  such 
cause  had  been  shown,  which  is  denied;  because  a  change  of 
venue  for  cause  can  only  be  asked  for  and  had  after  application 
has  been  made  that  jurors  be  summoned  from  another  county  or 
corporation  for  his  trial. 

If  this  be  true,  it  will  be  unnecessary  to  consider  further  the 
question,  whether  or  not  the  accused  showed  "good  cause"  for 
a  change  of  venue,  as  it  is  not  contended  that  any  such  motion 
preceded  his  application  for  a  change  of  venue. 

It  is  well  settled  that,  where  an  application  for  a  change  of 
venue  is  based  simply  on  the  ground  of  difficulty  in  obtaining 
jurors  in  the  county  or  corporation  free  from  exception,  it  must 
be  preceded  by  an  application  to  summon  jurors  beyond  such 
county.  Wright's  Case,  33  Gratt.  880 ;  Joyce's  Case,  78  Va. 
287.  But,  where  the  application  for  a  change  of  venue  is  based 
upon  the  ground  that  there  exists  such  prejudice  and  excitement 
against  the  accused  as  to  endanger  the  fairness  and  impartiality 
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of  a  trial  conducted  in  the  county,  then  the  rule  of  practice  in- 
voked by  the  attorney-general  does  not  and  ought  not  to  apply. 
It  is  true  that  the  judge  delivering  the  opinion  of  the  court  in 
the  case  of  Waller  &  Boggs,  84  Va.  492,  496,  5  S.  E.  364,  stated 
that  '^as  this  court  has  repeatedly  held,  this  motion"  (that  is, 
for  a  change  of  venue)  "should  have  been  preceded  by  a  motion 
for  a  change  of  venire;  and  this  not  having  been  done,  and  an 
impartial  jury  having  in  fact  been  obtained  in  the  county,  the 
conclusive  presumption  is  that  the  motion  for  a  change  of  venue 
was  unfounded."  The  only  authorities  cited  to  sustain  that 
statement  were  the  cases  of  Wright  and  Joyce,  supra.  Neither  of 
those  cases  involved  the  question  we  are  now  considering,  as  the 
motion  for  a  change  of  venue  in  each  of  them  was  based  upon 
the  ground  that  an  impartial  jury  could  not  be  obtained  in  the 
<50unty.  ' 

The  case  of  Bowles,  103  Va.  816,  48  S.  E.  527,  is  also  cited 
by  the  attorney-general  to  sustain  his  contention.  In  that  case 
what  is  said  upon  the  subject  (p.  823)  was  merely  by  way  of 
argument  to  show  that  no  such  local  prejudice  or  excitement 
existed  in  the  county  as  to  require  a  change  of  vetiue;  and  it 
•does  not  hold,  as  we  understand  it,  that  an  application  for  a 
change  of  venue  must  be  preceded  by  a  motion  to  have  a  jury 
sunmioned  from  another  county.  The  statute  makes  no  such 
requirement,  and  there  is  no  reason  why  the  court  should  do  so. 
TVhy  should  the  accused  be  compelled  to  ask  for  what  he  doi'S 
not  wish  as  a  condition  precedent  to  an  application  for  what  he 
does  wish  and  is  entitled  to  under  the  statute  if  he  shows  good 
cause  ? 

The  reason  why  the  practice  is  different  in  a  case  where  the 
application  for  a  change  of  venue  is  based  upon  the  ground  that 
a  fair  and  impartial  jury  cannot  be  obtained  in  the  county,  and 
Tvhere  it  is  based  upon  the  ground  that  a  fair  and  impartial  trial 
cannot  be  had  in  the  county  because  of  the  local  prejudice  and 
excitement  therein  against  the  accused,  is  clearly  and  strongly 
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Stated  by  Judge  Daniel,  in  delivering  the  opinion  of  the  court  in 
Wormley's  Case,  10  Gratt.  658,  672-674,  which  was  tried  soon 
after  the  statute  was  passed  authorizing  the  circuit  courts  to 
summon  juries  from  counties  other  than  that  in  which  the 
accused  was  being  tried,  under  certain  circumstances.  After 
referring  to  the  fact  that  formerly,  when  a  jury  free  from 
exception  could  not  be  obtained  in  the  county  where  the  accused 
was  to  be  tried,  a  change  of  venue  was  necessary,  because  as  the 
law  then  stood,  the  court  had  no  authority  to  send  beyond  the 
limits  of  the  county  for  a  jury,  no  matter  what  might  be  the 
difficulty  in  obtaining  a  jury  therein  free  from  exception,  the 
learned  judge  says:  "In  this  state  of  the  law,  it  is  difficult  to 
suppose  a  case  in  which  this  court  could  safely  undertake  to  pro- 
nounce erroneous  a  judgment  of  a  circuit  court  refusing  an 
application  for  a  change  of  venue,  based  simply  on  the  ground 
of  difficulty  in  obtaining  jurors  for  the  trial  in  the  county. 
Cases,  however,  may  be  supposed  of  such  strong  and  extensivt* 
and  influential  prejudice  and  excitement  against  the  accused, 
as  to  endanger  the  fairness  and  impartiality  of  a  trial  conducted 
in  the  county,  even  though  the  court  should  encounter  no 
serious  difficulty  or  inconvenience  in  obtaining  a  jury.  In  such 
cases,  in  order  to  obtain  a  full,  free,  dispassionate,  just  and 
impartial  hearing  of  the  cause,  it  might  be  just  as  important  to 
change  the  theatre  of  the  trial,  as  to  have  a  jury  filling  all  the 
requirements  of  the  law  as  to  qualification  and  freedom  fi*om 
exception.  In  view  of  such  a  possible  state  of  things,  and  of  the 
possible  existence  of  other  causes  not  necessarily  connected  with 
the  jury,  and  in  order  to  preclude  the  inference  that,  by  en- 
larging the  power  of  the  court  as  to  the  sources  from  which  the 
jury  might  be  taken,  it  intended  to  curtail  the  court  of  anyr 
power  or  discretion  which  it  previously  had  of  changing  the 
venue  for  causes  other  than  the  difficulty  of  obtaining  a  jury  in 
the  county,  the  leirislature    have,  in    the    22nd  section  of  the 
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chapter  cited  above,"  (Ch.  208,  Code  of  1849),  "declared  that 
the  circuit  courts  may,  on  the  motion  either  of  the  accused  or 
of  the  attorney  for  the  commonwealth,  or  without  such  motion, 
for  good  cause,  order  the  venue  for  the  trial  of  a  criminal  case 
in  such  court  to  be  changed  to  some  other  circuit  court." 

After  careful  consideration  of  the  facts  alleged  in  the  petition 
for  a  change  of  venue,  and  which  must  be  taken  as  true,  except 
as  hereinbefore  indicated,  the  court  is  satisfied  that  the  accused 
showed  good  cause  for  a  change  of  venue,  and  that  it  ought  to 
have  been  granted. 

It  appears  that  the  white  people  of  the  county  were  so  greatly 
aroused  against  the  accused,  and  that  the  relations  between  the 
races  were  of  such  character  that  it  required  the  promptest  and 
most  vigorous  action  of  the  executive  officers  of  the  state,  from 
the  governor  down,  including  the  military  and  the  posse  fur- 
nished the  sheriff  by  the  court,  to  preserve  the  public  peace, 
and  to  protect  the  accused  and  other  members  of  his  race  from 
mob  violence;  that  this  state  of  feeling  continued  down  to  and 
through  the  trial  of  the  accused;  and  that  after  the  conviction 
of  the  accused,  he  had  to  be  confined  in  the  jail  of  another 
county,  pending  his  efforts  to  have  the  judgment  of  the  trial 
court  reversed.  Under  these  circumstances,  it  is  not  only  highly 
probable  but  almost  certain  that  the  accused  did  not  have  that 
fair,  dispassionate  and  impartial  trial  which  every  accused 
person  is  entitled  to  under  the  law. 

Having  reached  the  conclusion  that  "good  cause"  was  shown 
by  the  accused  for  a  change  of  venue,  and  that  the  trial  court 
erred  in  not  so  ordering,  it  is  unnecessary  to  consider  whether  or 
not  he  was  entitled  to  a  change  of  venue  as  a  matter  of  right, 
under  the  amendment  made  to  section  4036  of  the  Code  by  the 
act  of  March  15,  1904. 

It  is  also  unnecessary  to  consider  the  other  errors  assigned, 
as  some  of  them  cannot  and  the  others  will  not  probably  arise 
upon  the  next  trial. 

Vol.  cvii — 117. 
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The  judgment  of  the  circuit  court  will  be  reversed,  the  verdict 
of  the  jury  set  aside,  and  the  cause  remanded  for  a  new  trial, 
with  direction  to  the  circuit  court  to  order  the  venue  to  be 
changed  to  the  corporation  court  of  the  city  of  Norfolk,  without 
carrying  the  accused  back  to  Accomac  county. 

Reversed. 
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KicbnoNl 

Burton  &  Conquest  v.  Commonwealth. 

January  23,  1908. 

1.  This  case  is  controlled  by  Uszle  v.  Commonwealth,  ante,  p.  919. 

Error  to  a  judgment  of  the  Circuit  Court  of  Accomac  county. 

Reversed, 
The  opinion  states  the  case. 

Thomas  H.  Willcox  and  /.  L.  Jeffries,  for  the  plaintiffs  in 
error. 

Robert  Catlett,  Assistant  to  Attorney-General,  and  S.  James 
Turiington,  for  the  commonwealth. 

Buchanan,  J.,  delivered  the  opinion  of  the  court. 

The  first  error  assigned  in  this  case  is  to  the  refusal  of  tho^ 
trial  court  to  order  a  change  of  venue  for  the  trial  of  the 
plaintiffs 'in  error,  who  were  indicted  for  murder. 

Upon  the  question  of  a  change  of  venue,  the  facts  of  this  case 
and  that  of  James  D.  TJzzle  v.  Commonwealth,  ante,  p.  919,  in 
which  the  opinion  of  the  court  has  just  been  handed  down,  are, 
as  was  conceded  in  oral  argument,  substantially  the  same.  In 
that  case  the  court  was  of  opinion  that  the  trial  court  erred  in 
not  ordering  a  change  of  venue,  and  that  its  judgment  must 
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therefore  be  reversed,  the  verdict  set  aside  and  the  cause  re- 
manded for  a  new  trial. 

For  the  reasons  stated  in  that  opinion,  without  passing  upon 
the  other  assignments  of  error,  the  judgment  in  this  case  must 
be  reversed,  the  verdict  set  aside,  a  change  of  venue  ordered, 
and  the  cause  remanded  for  a  new  trial. 

Reversed. 
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RiCblHOHl 

Scott  v.  Chichester,  Sergeant,  etc. 

January  23,  1908. 

1.  Criminal  Law — Suspension  of  Sentence — Parole — Violation — Computa- 
tion of  Time — Increased  Punishment. — A  prisoner  serving  a  jail  sen- 
tence cannot  be  paroled  by  the  judge  of  the  court  during  good  be- 
havior, and  upon  default  remanded  to  jail  to  serve  out  the  original 
term  of  his  confinement,  without  counting  the  period  during  which 
he  was  out  on  parole.  There  is  no  law  in  this  state  authorizing  such 
a  practice.  During  the  period  of  his  parole  he  is  morally  and  ac- 
tually under  the  restraint  of  his  parole,  and  under  the  orders  of 
the  jailor.  To  exclude  the  time  while  out  on  a  parole,  would  be,  for 
same  offence,  to  impose  upon  the  prisoner  another  and  additional 
punishment  to  that  originally  pronounced. 

Error  to  a  judgment  of  the  Corporation  Court  of  the  city  of 
Fredericksburg. 

Reversed, 

The  opinion  states  the  case. 

Carter  cf  Carter  Rwd  F,  W,  Coleman,  for  the  plaintiff  in  error. 

O.  R.  Swift,  for  the  defendant  in  error. 

Cardwet.l,  J.,  delivered  the  opinion  of  the  court. 

George  Scott,  alias  Dinkey  Scott,  filed  a  petition  in  the  cor- 
poration court  of  the  city  of  Fredericksburg,  complaining  that 
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he  was  unlawfully  detained  in  the  custody  of  J.  C.  Chichester, 
sergeant  of  said  city,  and  praying  for  a  writ  of  habeas  corpus 
from  that  court,  which  was  awarded ;  and  upon  the  answer  of 
the  sergeant  being  filed,  the  court  refused  to  discharge  the 
prisoner  and  remanded  him  to  the  custody  of  the  sergeant.  To 
that  judgment  this  writ  of  error  was  awarded. 

From  the  answer  of  the  sergeant  of  the  city  of  Fredericks- 
burg it  appears,  that  on  the  2l8t  day  of  March,  1907,  the  pris- 
oner was  sentenced  in  the  corporation  court  of  the  city  of  Fred- 
ericksburg to  a  term  of  eight  months  in  the  jail  of  that  city,  for 
an  unlawful  assault ;  that  on  the  10th  day  of  August  following, 
counsel  for  the  prisoner  moved  the  court  to  suspend  the  senten(» 
and  judgment  against  the  prisoner,  and  upon  the  hearing  of 
this  motion,  the  court  granted  it,  and  allowed  the  sergeant  (who 
is  the  jailor)  of  the  city  to  permit  the  prisoner  to  leave  the 
confines  of  the  prison  and  to  go  at  large;  the  motion  being 
granted,  it  would  seem,  because  the  prisoner's  health  required 
that  he  should  be  permitted  to  have  fresh  air  and  out-door  exer- 
cise; that  on  the  28th  of  October,  1907,  the  prisoner  was  tried 
before  the  mayor  of  the  city  of  Fredericksburg  on  a  charge  of 
fighting,  and  was  found  guilty  and  sentenced  to  pay  a  fine  of 
five  dollars  and  the  costs  of  the  prosecution,  which  he  imme- 
diately paid,  and  upon  the  suggestion  of  the  attorney  for  the 
commonwealth,  that  the  prisoner  was  out  of  jail  on  probation, 
he  was  by  the  mayor  remanded  to  jail  to  await  the  action  of 
the  corporation  court;  that  on  the  1st  day  of  November  the  pris- 
oner was  brought  before  the  corporation  court  of  the  city  of 
Fredericksburg  and  placed  at  bar  in  the  custody  of  the  ser- 
geant, and  his  counsel  moved  the  judge  of  the  court  to  rehear 
the  evidence  before  the  mayor  on  which  the  prisoner  had  been 
convicted  by  the  mayor ;  but  this  motion  was  either  withdrawn 
or  the  court  refused  to  consider  it,  except  in  the  nature  of  an 
appeal  from  the  decision  of  the  mayor's  court,  and  upon  the 
hearing  it  was  held  that  the  prisoner  **had  violated  the  terms 
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of  his  parole  of  August  10,  remanded  the  prisoner  back  to  jail 
in  charge  of  the  sergeant  to  serve  out  the  residue  of  his  term  of 
imprisonment  of  March  21,  1907,  where  he  has  since  been  and 
is  now  kept  in  obedience  to  the  order  of  the  judge  of  the  cor- 
poration court  given  in  open  court." 

The  term  of  imprisonment  in  the  jail  of  the  city  of  Fred- 
ericksburg for  eight  months,  as  above  stated,  began  on  the  21st 
day  of  March,  1907,  and  expired  at  12  o'clock,  midnight,  on 
November  20,  1907 ;  therefore,  if  he  was  not  legally  restrained 
from  and  after  12  o'clock,  midnight,  November  20,  1907,  he 
was  entitled  to  his  discharge  from  custody,  and  the  corporation 
court  of  the  city  of  Fredericksburg  erred  in  the  judgment  com- 
plained of. 

The  only  ground  upon  which  the  court  rests  its  ruling  in 
refusing  to  discharge  the  prisoner  is,  that  he  was  only  out  of 
the  custody  of  th^  jailor  from  August  1907,  to  October  28,  1907, 
on  parole,  and  therefore,  the  court  had  a  right  to  remand  him  to 
the  custody  of  the  jailor  to  serve  out  the  full  term  of  eight 
months  prescribed  in  the  sentence  of  March  21,  1907 ;  in  other 
words,  it  is  not  claimed  that  there  is  any  law  authorizing  the 
action  of  the  corporation  court,  but  it  is  based  solely  upon  a 
practice  which  seems  to  have  prevailed  in  that  court  of  paroling 
prisoners  confined  in  jail  upon  their  good  behavior,  and  for 
default  on  the  part  of  the  prisoner,  he  is  remanded  to  jail  to 
serve  out  the  original  term  of  his  confinement,  without  counting 
the  period  during  which  he  was  out  of  the  custody  of  the 
jailor  on  parole. 

No  one  can  be  confined  in  prison  in  this  commonwealth,  ex- 
cept by  authority  of  law,  and  the  practice  shown  by  this  pro- 
ceeding cannot  be  too  severely  condemned.  The  result  of  the 
practice  in  this  case  is,  that  the  prisoner  was  sentenced  to  serve 
another  and  additional  punishment  than  that  pronounced  upon 
him  on  March  21,  1907,  for  instead  of  eight  months'  confine- 
ment in  jail,  he  would  suffer  for  the  same  offence  eight  months' 
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confiuement  in  jail,  and,  for  the  period  between  August  10  and 
October  28,  1907,  partial  confinement,  while  physically  out  of 
jail,  but  morally  and  actually  under  the  restraint  of  his  parole, 
and  under  the  orders  of  the  jailor. 

It  is  true  that,  where  a  prisoner  wrongfully  escapes  from 
jail  during  his  term  of  confinement  and  is  taken,  he  may  be 
made  to  suffer  actual  confinement  beyond  the  time  when  his 
sentence  expires,  if  it  run  continuously  for  a  period  of  time 
equal  to  that  during  which  he  was  wrongfully  at  large ;  and  the 
reasoning  for  this  is,  that  a  man  shall  not  be  permitted  to  take 
advantage  of  his  own  wrong.  Cleek  v.  Com'th,  21  Gratt.  777. 
But  that  is  not  this  ease,  for  here  there  was  no  "escape,"  no 
"wrong,"  or  any  offence  committed  by  the  prisoner  of  which  he 
seeks  to  take  advantage ;  and  the  very  terms  of  the  parole  upon 
which  he  was  not  actually  confined  in  the  jail  of  the  city  of  Fred- 
ericksburg between  August  10  and  October  28,  1907,  were  that 
if  for  any  reason  the  prisoner  was  returned  to  jail,  it  would  be  to 
serve  out  the  "balance  of  his  term" — ^that  is,  the  term  of  eight 
months,  which  expired  at  midnight  on  November  20,  1907. 

In  Ex  parte  Lange,  85  U.  S.,  21  L.  Ed.  872,  while  the  court 
recognizes  the  general  principle  asserted  as  applicable  to  both 
civil  and  criminal  cases,  that  the  judgments,  orders  and  dt  crees 
of  the  courts  of  this  country  are  under  their  control  during  the 
term  at  which  they  are  made,  so  that  they  may  be  set  aside  or 
modified  as  law  and  justice  may  require,  the  opinion  holds  that 
even  this  power  cannot  be  so  used  as  to  violate  the  guaranties  of 
persona]  rights  found  in  the  common  law  and  in  the  constitu- 
tions of  the  states  and  of  the  Union.  "If  there  is  ^ything 
settled  in  the  jurisprudence  of  England  and  America,  it  is  that 
no  man  shall  be  twice  punished  by  judicial  judgments  for  the 
fc;ame  offence." 

In  this  case  it  clearly  appears  from  the  answer  of  the  sergeant 
of  the  city  of  Fredericksburg,  that  the  detention  of  the  pris- 
oner in  the  cutody  of  the  sergeant  after  the  expiration  of  his 
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sentence  of  confinement,  which  expired  at  midnight  on  No- 
vember 20,  1907,  is  illegal  and  void;  and,  therefore,  the 
corporation  court  erred  in  not  discharging  the  prisoner  there- 
from, and  its  judgment  will  be  reversed  and  annulled,  and  this 
C01111:  will  enter  the  order  that  the  corporation  court  should  have 
entered,  discharging  the  prisoner  from  custody. 

Reversed, 


Vol.  rvii — 118. 
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ACCOUNTS.    See  Injunctions  1. 


ADVERSE   POSSESSION. 


1.  Color  of  Title — Deed  from  One  Tenant  in  Common. — ^A  stranger  who 

takes  a  conveyance  of  the  whole  estate  in  a  tract  of  land,  and,  in 
pursuance  thereof,  enters  into  the  exclusive  possession  thereof, 
claiming  title  to  the  whole,  and  occupies,  uses  and  enjoys  the  same 
adversely,  openly,  and  notoriously  for  the  statutory  period,  acquires 
title  to  the  whole  land,  although  the  grantor  may  have  owned  only 
an  undivided  interest  therein.  He  is  not  a  tenant  in  common  with 
others  who  owned  the  land  jointly  with  his  grantor,  and  they  can- 
not maintain  a  suit  in  equity  against  him  for  the  partition  of 
the  same.    Preston  v.  Va.  Mining  Co.,  245. 

2.  Hostile  Claim — Possession   Taken   hy   Mistake. — In   this  case,  land 

was  conveyed  to  school  trustees  in  1873  for  school  purposes,  and 
they  erected  a  school  house  thereon,  and  a  few  years  thereafter 
the  alienee  of  the  grantor  of  the  residue  of  the  tract  enclosed  it, 
and,  by  mistake,  cut  off  with  the  school-house  lot  more  land  than 
was  conveyed  to  the  trustees;  and  the  trustees,  holding  the  legal 
title  to  the  land  and  the  right  to  the  possession  thereof,  gave  per- 
mission to  a  religious  congregation  to  worship  there,  and  also  to 
erect  a  church  and  bury  their  dead  on  the  school-house  lot.  The  con- 
gregation, intending  to  confine  themselves  to  the  school-house  lot, 
erected  a  church  on  the  lot,  but,  in  doing  so,  encroached  upon  the 
land  cut  off  as  aforesaid  by  mistake,  and  also  buried  some  of  their 
dead  thereon,  about  eight  years  before  the  institution  of  this  suit. 
All  that  was  done  upon  the  lot  by  the  congregation  was  after  per- 
mission first  obtained  from  the  school  trustees.  The  alienee  of 
the  grantor  of  the  residue  of  the  original  tract  had  his  land  sur- 
veyed shortly  before  the  institution  of  this  suit,  and  discovered 
the  above-mentioned  mistake,  and  notified  the  congregation  that 
he  claimed  all  the  land  not  included  in  the  grant  to  the  school 
trustees.  This  suit  was  then  brought  by  the  trustees  of  the  con- 
gregation to  quiet  their  title  to  the  whole  lot  cut  off,  claiming  title 
by  adverse  possession,  and  to  enjoin  said  alienee  from  disturbing 
their  possession.  The  school  trustees  were  made  parties  defendant, 
and  they  disclaimed  all  title  to  any  of  the  land  except  that  origi- 
nally conveyed  to  them.  The  Circuit  Court  dismissed  the  bill  of 
the  complainants. 
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Held:  The  coroplainanU'  right  of  posi^ession  is  subordinate  to  and  de- 
pendent upon  the  right  of  posi^ession  of  the  school  trustees,  who 
disclaim  title  to  tlie  land  in  controversy,  and  they  have  not  title  by 
adverse  possession.  Fir8t,  because  not  of  sufficient  duration,  and 
second,  because  possession  taken  by  mistake,  and  not  under  a  claim 
of  right,  cannot  ripen  into  adverse  possession,  and  hence  their  bill 
was  rightly  dismissed.    Davis  v.  Owen,  283. 

3.  Land  lying  in  two  States — Forfeiture  of  Part. — ^The  forfeiture  of 

part  of  a  tract  of  land  lying  in  West  Virginia,  under  the  laws 
of  that  state,  cannot  affect  a  tenant's  claim  by  adverse  posses- 
sion to  the  residue  of  tne  tract  lying  in  this  state.  Marryman  v. 
Hoover,  485. 

4.  Lands  subject  to  Ebb  and  Flow  of  Tide. — It  is  doubtful  if  title  by 

adverse  possession  can  be  acquired  of  land  over  which  the  tide  ebbs 
and  flows,  separate  and  distinct  from  the  rights  of  the  riparian 
owner.  In  the  case  of  wild  land,  it  is  held  that,  in  order  to  ac- 
quire title  by  adverse  possession,  there  must  be  some  change  in 
their  physical  condition  as  a  visible  evidence  of  occupation  and 
ownership,  and  it  would  seem  that  the  same  rule  should  apply  to 
land  under  water,  subject  to  the  ebb  and  flow  of  the  tide.  Austin 
V.  Minor,  101. 

5.  Marsh  Lands — Case  in  Judgment. — If  the  marsh  lands  in  controversy 

in  this  case  are  capable  of  such  enjoyment  as,  accompanied  by  a 
claim  or  color  of  title,  would  ripen  into  a  good  title,  there  has  been 
no  such  use  and  occupation  of  them  by  any  one  as  is  neeessarj-  to 
constitute  adverse  possession,  which  must,  to  constitute  good  title, 
be  open,  notorious,  exclusive,  continuous  and  adverse.  Austin  v. 
Minor,  101. 

AFFIDAVITS.     See   Attachments,    1,   2;    New   Trial,    1:    Trusts    and 

TbI'STEES,  1. 

ALTERATION.    See  Appeal  and  Error,  18:  Evidence,  22. 
AMEXDMEXTS.    See  Equity,  4,  5. 

APPEAL    AND    ERROR. 

1.  Amount  in  Controversy — Taxes. — A  tax  is  nothing  more  than  a  debt 

due  by  the  citizen  to  the  taxing  power,  and  unless  the  right  to  im- 
pose the  tax  or  the  construction  of  the  statute  under  which  it  is 
imposed  is  called  in  question,  or  necessarily  passed  upon  in  the 
trial  court,  no  appeal  lies  to  this  court  from  the  judgment  of  the 
trial  court  imposing  a  tax,  if  the  affgrej^jate  amount  of  the  tax 
imposed  is  less  than  three  himdred  dollars.  Srhermerhorn  v.  Com- 
monwealth, 707. 

2.  Assignment  of  Error. — A  petition  for  a  writ  of  error  if  sufficient  if 

the  point?  upon  which  reliance  is  had  for  a  reversal  are  clearly 
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stated  and  leave  no  doubt  as  to  the  questions  presented  for  consid- 
eration, although  it  does  not  specifically  state  that  the  ruling  of 
the  trial  court  on  this  point  or  on  that  is  assigned  as  error.  Xor- 
folk  d  W.  H.  Co,  V.  Bondurant,  515. 

3.  Attachments — Amending  of  Affidavit, — Courts  acquire  jurisdiction  of 

attachments  in  equity  alone  by  force  of  the  aflSdavit;  and,  upon 
appeal,  in  a  case  founded  upon  an  insufficient  affidavit^  this  court 
can  only  abate  the  attachment  and  dismiss  the  proceeding,  in  the 
absence  of  an  application  to  the  trial  court  to  amend  the  affidavit. 
In  the  absence  of  statute,  it  cannot  remand  the  case  to  the  trial 
court  for  the  purpose  of  amending  the  affidavit.  Taylor  v.  Suther- 
lin- Meade  Co,,  787. 

4.  Constitutionality  of  Law — How  Raised. — Notice  under  section  3451 

of  the  Code  to  reverse  a  judgment  by  default,  and  to  quash  an  exe- 
cution thereon,  on  the  ground  that  "judgment  was  obtained  by 
default  and  after  service  of  process  by  publication  only,  and  not  by 
personal  service  thereof,"  sufficiently  raises  the  constitutionality 
of  section  3225,  under  which  the  service  was  made.  Any  proceed- 
ing which  necessarily  puts  in  issue  the  constitutionality  of  a 
statute,  whether  it  be  by  demurrer,  plea,  instruction  or  otherwise, 
is  sufficient  to  give  this  court  jurisdiction  of  the  case,  regardless  of 
the  amount  involved.    Ward  L.  Co.  v.  Henderson  White  Co,,  626. 

5.  Constitutional  Question  as  Ground  of  Jurisdiction. — Where  the  trial 

court  has  held  an  act  of  assembly  to  be  constitutional,  and  the  only 
ground  of  appeal  to  this  court  is  the  unconstitutionality  of  the  act, 
if  this  court  finds  the  act  to  be  constitutional,  that  is  the  only 
question  it  can  consider  under  the  express  mandate  of  the  Consti- 
tution.   West.  U.  Tel,  Co.  v.  Chiles,  60. 

6.  Contempts — When  no  Writ  of  Error  Lies. — No  writ  of  error  lies  from 

this  court  to  a  judgment  of  an  inferior  court  imposing  a  fine  upon 
a  party  to  a  suit  for  disobedience  of  its  orders,  and  directing  his 
imprisonment  in  jail  in  default  of  the  payment  of  said  fine.  Such 
judgment  is  not  within  the  purview  of  section  4053  or  of  any  other 
section  of  the  Code.  The  theory  seems  to  be  that  if  the  order  dis- 
obeyed is  erroneous,  the  parties  affected  should  appeal.  If  it  is 
right,  it  should  be  obeyed.    Forbes  v.  State  Council,  853. 

7.  Correct  Verdict — Ruling  on  Instructions. — Where  it  plainly  appears 

that  the  verdict  of  the  jury  could  not  have  been  other  than  it  was, 
this  court  will  not  consider  the  ruling  of  the  trial  court  in  granting 
or  refusing  instructions.    Hanger  v.  ComHh,  872. 

8.  Disqualification   of  Judge — Evidence — Presumption. — The  entry   of 

record,  required  by  statute,  of  the  inability  of  a  judge  to  sit  in  a 
case,  is  not  an  order  or  decree  in  the  case,  and  the  failure  of  the 
transcript  of  the  record  for  an  appeal  to  disclose  such  an  entry 
is  no  evidence  that  the  entry  was  not  made,  although  certified  by 
the  clerk  to  be  "a  true  and  correct  transcript  and  copy  of  all 
papers,  evidence,  certificates,  orders  and  decrees  as  appear  of  record 
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in  my  office."  Where  the  court  is  one  of  general  jurisdiction,  hav- 
ing jurisdiction  of  the  subject  matter  and  the  parties,  and  the 
presiding  judge  is  one  authorized  to  sit  in  the  place  of  the  dis- 
qualified incumbent,  it  will  be  presumed  that  the  presiding  judge 
acted  under  proper  authority  if  the  contrary  does  not  affirmatively 
appear  of  record.    Smith  v.  WhitCj  61G. 

9.  Divided  Court — Affirmance — Rule  of  Xeceasity. — Tlie  affirmance   of 

the  judgment  of  a  trial  court  by  an  equal  division  of  the  judges  of 
this  court  results  from  necessity,  and  independently  of  statute. 
The  former  statute  in  this  state  on  that  subject  was  simply  declara- 
tory of  a  well  settled  pre-existing  rule  of  necessity  which  is  not 
changed  by  the  omission  from  the  present  statute  of  anything  on 
the  subject.     Charlottesville  R.  Co.  v.  Rubin,  751. 

10.  Effect  of  Appeal  on  Rights  of  Parties  not  Appealing. — Under  the 
statute  of  this  state  and  the  rule  of  this  court,  the  rule  of  decision 
is  that  where  the  parties  stand  on  distinct  and  unconnected 
grounds,  where  their  rights  are  separate  and  not  equally  affected 
by  the  same  decree  or  judgment,  the  appeal  of  one  will  not  bring 
up  for  adjudication  the  rights  or  claims  of  the  others.  But  where 
the  parties  appealing  and  those  not  appealing  stand  upon  the  same 
ground,  and  their  rights  are  involved  in  the  same  question,  and 
equally  affected  by  the  pame  judgment  or  decree,  this  court  will 
consider  the  whole  case,  and  settle  the  rights  of  the  parties  not 
appealing  as  well  as  those  who  bring  up  their  case  by  appeal. 
Roanoke  v.  Blair,  639. 

11.  Failure  to  Certify  Evidence — Instructions — Xew  Trial. — Objection 

to  the  action  of  a  trial  court  in  granting  instructions,  or  in  over- 
ruling a  motion  for  a  new  trial,  cannot  be  considered  by  this  court 
when  the  evidence  has  not  been  certified.  Blackwood  Coal  Co.  v. 
James,  656. 

12.  Final  Judgment — Exception   to  Ruling  of  Trial  Court. — An  order 

refusing  to  admit  to  probate  a  paper  offered  as  a  will,  is  a  final 
judgment  to  which  a  writ  of  error  lies,  although  no  provision  is 
made  for  the  costs  of  the  proceeding  in  which  the  will  is  offered; 
and  an  exception  to  the  action  of  the  court,  refusing  to  set  aside 
the  verdict  of  tlie  jury  and  grant  a  new  trial  of  the  issue  as  to 
whether  or  not  the  paper  offered  was  the  true  last  will  and  testa- 
ment of  the  testator,  is  sufficient  to  enable  the  propounder  of  the 
paper  to  maintain  a  writ  of  error,  although  no  formal  exception 
was  taken  to  the  judgment  of  the  court  refusing  to  admit  the 
paper  to  probate.    Wallen  v.  Wallen,  131. 

13.  Harmless  Error — Bill  of  Particulars. — The  refusal  of  the  trial  court 

to  require  a  defendant  to  file  a  statement  of  his  grounds  of  defense 
is  not  assignable  error  here,  where  it  appears  that  the  defenses 
relied  on  were  distinctly  developed  at  the  trial,  the  greatest  lati- 
tude allowed  the  parties,  and  that  the  plaintiff  could  not  have  suf- 


Digitized  by 


Google 


Index;,  107  Va.  943 


fered  any  injury  by  the  refusal  of  the  court  to  require  such  state- 
ment to  be  filed.     Wallen  v.  Wallen,  131. 

14.  Instrttctions — Objections  not  made  in  Trial  Court. — ^This  court  can- 

not consider  an  objection  to  an  instruction  given  by  the  trial  court, 
when  the  objection  was  not  saved  by  proper  exception.  The  objec- 
tion cannot  be  made  in  this  court  for  the  first  time.  Wallen  v. 
Wallen,  131. 

15.  Invited  Error, — A  party  will  not  be  permitted  in  this  court  to  com- 

plain of  an  error  committed  in  the  trial  court  into  which  he  in- 
vited the  court,  especially  if  it  did  him  no  injury.  Bugy  v. 
8eay,  648. 

16.  Jurisdiction  of  Court  of  Appeals — How  Conferred. — The  jurisdic- 

tion  of  this  court  is  limited,  and  is  prescribed  by  the  constitution 
of  the  state  and  the  laws  passed  in  pursuance  thereof,  and  the  bur- 
den is  upon  him  who  invokes  its  authority  to  establish  its  jurisdic- 
tion over  the  matter  in  controversy.    Forbes  v.  iState  Council,  853. 

17.  Objections  for  the  First  Time — Disqualification  of  Judge — Evidence 
— Clerk's  Certificate. — The  objection  that  a  judge  of  a  circuit  court 
of  a  circuit  adjoining  that  in  which  the  suit  was  brought,  or  that 
a  city  judge  presided  at  the  hearing  of  a  cause  without  designa- 
tion by  the  governor,  as  required  by  statute,  cannot  be  made  for 
the  first  time  in  this  court;  nor  can  the  fact  that  the  resident  judge 
failed  to  enter  of  record  his  disqualification  to  sit  be  made  to 
appear  by  the  certificate  of  the  clerk  of  the  non-existence  of  such 
an  entry.  Such  certificate  is  no  part  of  the  record.  The  custodian 
of  documents  and  records  cannot  establish  their  non-existence  in 
his  office  by  his  certificate  to  that  effect,  but  must  be  sworn  and 
examined  as  any  other  witness,    i^mith  v.  White,  616. 

18.  Objections  not  made  until  after  Verdict — Reversal  on  other  Grounds. 

— Whether  or  not  detaching  a  negotiable  note  from  an  agreement 
annexed  to  it,  and  qualifying  its  terms,  and  bringing  suit  on  the 
note  alone,  is  such  an  alteration  as  avoids  the  contract,  ought  not 
now  to  be  considered  by  this  court  in  this  case,  as  it  appears  that 
the  question  was  not  raised  in  the  trial  court  until  after  verdict 
against  the  makers,  and  the  case  is  reversed  and  remanded  for  a 
new  trial  on  other  grounds.    Nottingham  v.  Achiss,  63. 

19.  Parties. — A  widow  who  has  not  renounced  her  husband's  will  has 

no  interest  in  land  devised  by  him  solely  to  his  children,  and  can- 
not appeal  from  a  decree  adverse  to  the  interest  of  the  children, 
although  a  party  to  the  suit  in  which  the  decree  was  rendered. 
Qivens  v.  Clem,  435. 

20.  Record — Instructions — Bills  of  Exception. — Instructions  not  made  a 

part  of  the  record  by  a  proper  bill  of  exception  in  the  trial  court 
cannot  be  considered  by  this  court.  Knights  of  Columbus  v.  Bur- 
roughs, 671. 
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21.  Reviewing   Rulings   on   Immaterial   Evidence — Correct    Verdict. — 

Where  it  appears  that  there  was  no  dufficient  reason  for  a  pedes- 
trian's leaving  the  sidewalk  and  walking  in  an  adjacent  paved  gut- 
ter, and  the  jury  have  rightly  so  found  under  instructions  from  the 
court,  this  court  will  not  undertake  to  review  the  rulings  of  the 
tri^l  court  in  rejecting  evidence  offered  by  the  plaintiff,  as  to  the 
city's  having  repaired  the  place  in  the  gutter  where  the  plaintiff 
was  injured,  or  that  others  had  fallen  into  the  same  or  similar 
openings  in  the  gutter.  As  there  could  have  been  no  other  verdict 
rightly  found  than  what  was  found,  the  proffered  evidence  was 
immaterial.    Mitchel  v.  City  of  Richmond,  193. 

22.  Rulings   on  Instructions — Correct   Verdict, — It   is   unnecessary    to 

consider  the  rulings  of  the  trial  court  in  giving  and  refusing  in- 
structions, when,  under  proper  instructions  as  applied  to  the  facts 
of  the  case,  a  different  venlict  could  not  have  been  rightly  found 
by  the  jury.    Browder  v.  Southern  R.  Co.,  10. 

23.  Termination  of  Controversy — Moot  Questions, — ^Whenever  it  ap- 
pears, or  is  made  to  appear  by  extrinsic  evidence,  that  there  is  no 
actual  controversy  between  the  litigants,  or  that,  if  it  once  existed, 
it  has  ceased,  the  appeal  or  writ  of  error  should  be  dismissed. 
Courts  of  justice  sit  tx)  decide  actual  controversies  by  a  judgmenb 
which  can  be  enforced,  and  not  to  give  opinions  upon  moot 
questions  or  abstract  propositions  of  law.  Hamer  v.  Common- 
wealth, 636. 

24.  Want  of  Jurisdiction — Expressions  of  Opinion — Contempt. — ^Where 

no  writ  of  error  lies  from  this  court  to  the  judgment  of  an  inferior 
court  imposing  a  fine  on  a  party  for  a  contempt  of  its  judgment, 
the  decision  of  the  trial  court  that  the  acts  of  such  party  amount 
to  a  contempt  is  final,  and  this  court  will  not  intimate  any  opinion 
upon  the  subject.    Forbes  v.  State  Council,  853. 

See  Criminal  Law,  3 ;  Infant?,  1 ;  Res  Judicata,  1,  2. 

ARGlBfENT  OF  COUNSEL.    See  Trial,  1. 

ARREST.    See  Criminal  Law,  1. 

ASSIGNMENTS. 

1.  Contest  Between  Assignees — Notice — Legal  Title. — ^As  between  two 
bona  fide  assignees  for  value  of  an  insurance  policy,  the  second  as- 
signee will  be  preferred  where  it  appears  that  he  not  only  took  his 
assignment  in  good  faith  and  for  full  value  and  without  notice  or 
knowledge  of  the  priot  assignment,  but  also  gave  notice  of  his  as- 
signment in  writing  to  the  insurer,  and  was  recognized  and  ac- 
cepted by  it  in  writing  as  such  assignee,  and  acquired  the  complete 
legal  and  equitable  title  to  the  policy;  whereas,  the  first  assignee 
did  not  even  know  of  the  existence  of  his  assignment  and  hence 
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took  no  steps  to  protect  his  interest.  Where  equities  are  equal,  the 
law  will  prevail.  Coffman  v.  Liggatt,  418. 
2.  Delivery — Vase  in  Judgment, — In  order  to  constitute  a  valid  assign- 
ment of  a  chose  in  action,  the  assignor  must  part  with  his  power  • 
of  control  over  it,  and  the  evidence  of  the  assignment  must  be  so 
delivered  as  to  be  irrevocable  by  the  assignor.  In  the  case  in  judg- 
ment, the  evidence  does  not  establish  a  delivery  of  either  the  chose 
in  action  or  of  the  assignment  thereof.     Cowman  v.  Liggatt,  418. 

See  Estoppel,  1. 

ASSUMPSIT.    See  Pleading,  4. 

ATTACHMENTS. 

1.  Affidavit — Treasurer  as  Agent   of   Corporation. — The   fact   that  a 

statute  authorizes  service  of  process  against  a  corporation  on  its 
treasurer  is  not  a  recoignition  of  the  treasurer  as  the  representative 
of  the  corporation  in  all  legal  proceedings.  Taylor  v.  Sunderlin- 
Meade  Co.,  787. 

2.  Affidavit  by  Secretary  and  Treasurer  of  Corporation — Agent, — ^An 

attachment  awarded  to  a  corporation  as  plaintiff,  based  upon  the 
affidavit  of  its  secn?tary  and  treasurer,  as  such  and  without  more, 
cannot  be  maintained.  The  court  cannot  say,  as  a  matter  of  law 
and  in  the  absence  of  averment,  that  the  term  "secretary  and  treas- 
urer" necessarily  imports  the  relation  of  agency  between  such  officer 
and  his  corporation  within  the  intendment  of  the  attachment  laws 
of  this  state,  which  require  the  affidavit  to  be  made  by  "the  plain- 
tiff, his  agent  or  attorney."  If  he  is  in  fact  such  agent,  it  should 
be  so  averred  in  the  affidavit.  Attachment  laws  being  in  deroga- 
tion of  the  common  law,  and  harsh  in  their  application,  substantial 
compliance  with  their  requirements  must  be  made  to  appear  on  the 
face  of  the  proceedinj^?.    Taylor  v.  Sundcrlin- Meade  Co.,  787. 

See  Appeal  and  Error.  3. 

ATTEMPTS.    See  Criminal  Law,  2,  3. 

ATTORNEY  AND  CLIENT. 

1.  Attorney's  Lien. — Attorneys  have  no  lieu  upon  property  placed  in 

their  hands  for  a  special  purpose  which  is  inconsistent  with  or 
adverse  to  the  claim  of  such  a  lien.    Watts  v.  Se wherry,  233. 

2.  Counsel  Fees — Allowance  out  of  Fund — When  to  he  Refused. — Except 

in  rare  instances,  the  power  of  the  court  to  require  one  party  to 
contribute  to  the  fees  of  tlie  counsel  of  another  party,  must  bo 
confined  to  cases  where  the  plaintiff,  suin^  in  behalf  of  himself  and 

Vol.  cvii— 119. 
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others  of  the  same  clasa,  discovers  or  creates  a  fund  which  enures 
to  the  common  benefit  of  all ;  but  the  discretion  vested  in  the  court 
should  never  be  exercised  in  a  case  where  the  interests  of  the  party 
whose  fund  is  sought  to  be  charged,  are  antagonistic  to  the  party 
for  whose  benefit  the  suit  is  prosecuted.  The  case  in  judgment 
belongs  to  the  latter  class,  and  fees  were  properly  refused.  Mo- 
Carmick,  y.  Elsea,  472. 

BANKRUPTCY. 

1.  Fraudulent  Conveyance — Particiitaiion  by  Creditor. — Under  Sec.  67e 

of  the  Bankrupt  Act  the  debtor's  intent  and  purpose  alone  govemu 
in  determining  whether  a  conveyance  was  made  with  intent  to 
hinder,  delay  or  defraud  his  creditors.  The  creditor  preferred  neel 
not  participate  in  this  Intent  and  pur|>ose  in  order  to  render  the 
preference  void.  The  Bankrupt  Act  was  intended  to  afford  relief 
where  the  common  law  and  the  state  statutes  against  fraudulent 
conveyances  afforded  none.    Wehh  v.  Lynchburg  Shoe  Co.,  807. 

2.  Preferences. — The  purpose  of  the  Bankrupt  Act  was  to  relieve  the 

bankrupt  from  his  debts  and  to  secure  an  equal  division  of  his 
assets  among  his  creditors,  and  to  this  end  to  provide  a  remedy 
against  every  act  by  which  a  failing  debtor  seeks  an  unequal  dis- 
tribution of  his  assets  among  his  creditors.  Every  such  act  is 
condemned  as  being  against  the  spirit  and  purpose  of  the  bankrupt 
law.     Webb  v.  Lynchburg  Shoe  Co.,  807. 

BENEFICIAL  ASSOCIATIONS. 

1.  Forfeitures — Irregular  Payment  of  Dtiea  by  Local  Council — Case  at 
Bar. — The  by-laws  of  a  benefit  society  provided  that  any  member 
shall  ipso  facto  forfeit  his  membership  who  failed,  neglected  or  re- 
fused to  pay  his  assessments  within  a  time  specified  in  the  by-law. 
They  also  provided  that  no  money  should  be  paid  or  transferred 
from  the  treasury  of  any  council  except  upon  a  two-thirds  vote  of 
the  members  present  and  voting  at  a  regular  meeting  held  after 
notice  at  a  previous  meeting  of  an  intention  to  pay  or  transfer  such 
money.  A  local  or  subordinate  council  kept  alive  the  membership 
of  all  its  members  by  paying  their  dues  by  checks  dra^vn  by  the 
financial  secretary  on  the  treasurer  against  the  insurance  fund, 
but  not  in  accordance  with  the  by-law  last  above  mentioned.  A 
member  of  a  local  council,  whose  dues  and  assessments  had  been 
thus  paid,  had  failed  to  pay  his  assessments  for  six  months,  though 
notified,  on  an  average,  twice  a  month.  Some  time  afterwards  he 
became  ill,  and  four  days  before  his  death  there  was  paid  to  the 
financial  secretary  of  the  local  council  the  full  amount  of  all  dues 
and  assessments  theretofore  advanced  for  him  by  the  local  council. 
Upon  his  death,  the  society  refused  to  pay  the  amount  of  his  policy 
on  the  ground  that  his  policy  was  forfeited  by  reason  of  his  failure 
to  pay  his  dues  and  assessments  within  the  time  required  by  th»» 
bv-laws. 
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Held:  There  can  be  no  recovery  on  the  policy.  The  member,  by  fail- 
ing to  pay  his  assessments  as  required  by  the  constitution  and 
by-laws  ipso  facto  forfeited  his  memberfi-hip  in  the  society.  The 
subordinate  local  council,  in  undertaking  to  make  good  the  delin- 
quencies of  its  members,  by  warrants  drawn  by  its  financial  secre- 
tary on  the  insurance  fund,  without  complying  with  the  by-laws  of 
the  society,  acted  without  authority;  that  in  so  doing  it  was  the 
agent  of  its  members,  and  not  of  the  society,  and  the  society  having 
received  the  money  in  ignorance  of  the  facts,  has  not  waived  the 
forfeiture,  and  is  not  by  its  conduct  estopped  to  set  it  up  in  de- 
fense to  this  action.    Knights  of  Columbus  v.  Burroughs,  671. 

2.  Membership — Forfeitures — Notice  of  By-Laws. — A  party  who  take© 

out  a  policy  in  a  mutual  benefit  society  becomes  a  member  of  the 
society,  and  is  bound  by  the  ru\<is  and  provisions  of  its  charter  and 
the  by-laws  lawfully  made  in  pursuance  thereof,  and  is  conclu- 
sively presumed  to  have  knowledge  of  them  all.  if  these  provide 
that  the  non-payment  of  dues  and  assesf^ments  for  a  specified  time 
after  notice  shall  ipso  facto  forfeit  his  membership  in  the  society, 
the  provision  is  binding  on  him,  and,  if  not  waived,  no  further 
steps  on  the  part  of  the  society  are  necessary  to  render  the  for- 
feiture eft'ective.    Knights  of  Columbus  v.  Burroughs,  671. 

3.  Non-Payment  of  Dues — Forfeiture. — The  non-payment  of  dues  and 

assessments  in  a  beneficial  association  organized  for  the  purpose  of 
fraternal  insurance,  and  not  for  gain  or  profit,  tends  to  the  de- 
struction of  the  association,  and  is  a  violation  of  the  member's  duty 
as  a  corporator.  Not  only  has  the  association  an  inherent  right  to 
expel  members  for  non-payment  of  dues  and  assessments,  but,  from 
its  nature  and  necessities,  it  has  a  right  to  provide  in  its  laws  that 
such  non-payment,  within  a  specified  time  after  notice,  shall,  with- 
out personal  or  other  notice  to  the  delinquent  member,  ipso  facto, 
work  a  forfeiture  of  all  the  members'  rights  of  membership.  Knights 
of  Columbus  V.  Burrou<,hs.  671. 

BILL  OF  PARTICULARS.    See  Appeal  and  Error,  13. 

BILLS   OF   EXCEPTION. 

1.  Skeleton  Bill — Identification  of  Evidence. — A  trial  judge  cannot  sign 

a  skeleton  bill  of  exception  and  direct  the  clerk  to  insert  all  the 
evidence  introduced  on  both  sides  "as  appears  from  the  sten- 
ographer's report  thereof."  The  evidence  inserted  must  be,  in  some 
way.  identified  or  ear-marked  by  the  judge  under  his  own  liand. 
Otherwise  it  is  no  part  of  the  bill  and  cannot  be  considered  by  an 
appellate  court.  The  making  of  a  bill  of  exception  is  a  judicial 
act,  and  cannot  be  delegated.     Blackwood  Coal  Co.  v.  James,  656. 

2.  When  to  be  Filed — Consent  of  Record. — lender  the  provisions  of  sec- 

tion 3385  of  the  Code  of  1004.  the  consent  of  counsel  that  bills  of 
exception  may  be  signed  after  the  lap«e  of  thirty  days  from  the  ad- 
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journment  of  the  term  at  which  an  opinion  of  the  court  is  an- 
nounced to  which  exception  is  taken,  must  be  entered  of  record  as 
a  part  of  the  final  order  of  the  court  in  the  cause,  else  the  exception 
is  not  well  taken,  and  the  bill  is  no  part  of  the  record.  The  court 
cannot,  on  the  mere  motion  of  the  exceptor,  and  without  such  con- 
sent entered  of  record,  postpone  from  term  to  term  the  signing  of 
such  bills.  A  memorandum  signed  by  counsel  on  both  sides,  and 
annexed  to  bills  of  exception  filed  several  terms  thereafter,  to  the 
effect  that  such  bills  of  exception  "have  been  examined  and  agreed 
to,"  is  not  sufficient.  The  signing  of  bills  of  exception  so  as  to 
make  them  a  part  of  the  record  is  a  judicial  act  of  purely  statutory 
origin,  and  the  provisions  of  the  statute  must  be  strictly  observed. 
Batterahall  v.  Roberta,  269. 
3.  When  to  he  Signed — Appeal  and  Error, — Bills  of  exception  not 
signed  at  the  term  at  which  the  opinions  and  judgments  of  the 
court  excepted  to  were  annoimced,  or  in  the  vacation  of  said  court 
within  thirty  days  thereafter,  or  at  any  time  at  which  the  parties 
by  consent  entered  of  record  at  said  term  had  agreed  they  should 
be  signed,  but  signed  at  a  subsequent  term  of  said  court,  are  not 
iAken  according  to  the  statute,  and  cannot  be  considered  by  this 
court.    Midgett  v.  Com*thy  846. 

See  Criminal  Law,  4. 

BILLS   AND   NOTES. 

1.  Collateral  Agreement  in  Separate  Paper — Construction — Aaaignment. 
— Where,  at  the  time  a  negotiable  note  is  made,  an  agreement  in 
writing  is  executed  by  the  maker  and  the  payee  of  the  note,  which 
is  therein  declared  to  be  a  part  and  parcel  of  the  note,  by  which 
it  is  declared  that  the  note  is  only  to  be  payable  on  certain  con- 
ditions, the  two  writings  together  constitute  the  contract  between 
the  parties,  and  if  both  of  them  are  endorsed  by  the  payee  and  de- 
livered to  a  third  person,  he  acquires  thereby  only  such  rights  as 
the  payee  of  the  note  had.    Nottingham  v.  Ackissy  63. 

BOUNDARIES. 

1.  Calls — *'East" — Straight   Lines. — The   word   "East,"   when   used   in 

describing  a  boundary,  means  "due  East,"  unless  other  words  are 
used  qualifying  that  meaning;  and  where  a  call  is  from  one  point 
or  monument  to  another,  the  line  is  presumed  to  be  a  straight  line, 
unless  a  different  line  is  described  in  the  instrument.  Roanoke  ▼. 
Blair,  639. 

2.  Corner  of  Adjacent  Tract — Statements  Acted  On. — Where  it  become* 

important  to  establish  the  location  of  a  corner  of  a  tract  of  a  third 
person  in  part  adjacent  to  the  lands  in  controversy,  which  corner  is 
in  the  controverted  line,  the  fact  that  the  owner  of  said  tract 
points  out  his  comer  to  an  agent  of  one  of  the  parties,  who  is  seek- 
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ing  to  establish  the  true  line  between  the  lands  in  controversy,  and 
that  he  adopts  it  and  marks  it,  is  relevant  evidence  when  offered 
against  such  party,  as  tending  to  show  the  true  location  of  said 
corner.    Douglas  L,  Co.  v.  Thayer  Co.,  292. 

3.  Deeds — Description — street  as  Boundary — Extent  of  Grant. — If  the 

owner  of  a  city  lot,  which  in  fact  is  bounded  by  a  street,  conveys 
the  lot  without  mentioning  the  street  as  one  of  its  boundaries,  and 
without  manifesting  any  intention  to  reserve  the  street,  the  legal 
effect  is  to  invest  the  grantee  with  title,  subject  to  the  right  of 
way,  to  the  center  of  the  street  as  effectually  as  if  that  boundary 
had  been  expressly  called  for.  Durhin  v.  Roanoke  Building  Co,,  753. 

4.  Evidence — Deeds  Under  Which  Parties  Claim. — ^Where  land  has  been 

partitioned  between  two  heirs  of  the  former  owner,  and  a  part  of 
that  assigned  to  one  of  the  heirs  has,  through  successive  convey- 
ances, come  to  A.,  and  his  deed  calls  for  the  dividing  line  between 
the  heir  under  whom  he  claims  and  the  other  heir  as  the  western 
boundary  of  A.'8  tract,  in  a  controversy  between  A.  and  those 
claiming  imder  the  other  heir  as  to  the  location  of  said  dividing 
line,  the  deed  to  A.  is  relevant  evidence,  as  tending  to  show  that 
tho.«e  under  whom  A.  holds  claimed  the  location  of  said  dividing 
line  to  be  the  same  as  now  asserted  by  A.  Douglas  L.  Co.  v. 
Thayer  Co.,  292. 

5.  Evidence — Former  Surveys. — In  a  controversy  over  a  boundary  line, 

it  is  admissible  to  prove  that  an  agent  of  one  of  the  parties  stated 
that  his  principal  had  twnce  run  one  of  the  lines  of  the  tract.  It 
is  relevant  to  shows  acts  done  by  the  party  in  his  effort  to  locate 
the  lines.    Douglas  L.  Co.  v.  Thayer  Co.,  292. 

6.  Evidence — Identical  Lines  of  Junior  Patent — Newly-Marked  Trees. — 

Where  the  lines  and  corners  of  a  senior  patent  have  become  uncer- 
tain, a  junior  patent,  calling  for  these  lines  and  corners,  is  admis- 
sible, and  evidence  showing  the  lines  of  such  junior  patent  may  be 
received  for  the  purpose  of  identifying  the  older  lines,  and  also 
for  the  purpose  of  explaining  the  presence  of  newly-marked  trees 
in  the  older  lines.    Douglas  L.  Co.  v.  Thayer  Co.,  292. 

7.  Evidence — Leases. — In  a  controversy  concerning  the  boundaries  of 

land,  leases  not  shown  to  cover  any  of  the  land  in  controversy,  or 
to  be  otherwise  relevant,  are  not  admissible  in  evidence.  Douglas 
L.  Co.  V.  Thayer  Co.,  292. 

8.  Evidence — Older  Patents  to  Third  Persons — Common  Designation  of 

Adjacent  Tracts. — The  lines  of  older  patents  to  third  persons, 
which  are  referred  to  in  a  deed  of  partition  between  the  heirs  of  an 
adjacent  owner,  are  relevant  evidence  to  sustain  the  theory  of  one 
of  the  parties  as  to  the  true  line  between  them;  and  where  the 
patents  and  deeds  in  the  line  of  title  of  the  land  partitioned  refer 
interchangeably  to  two  tracts  in  part  adjacent  to  the  lands  in  con- 
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troversy  as  the  H.  and  F.  land,  evidence  is  admissible  to  prove 
that  both  tracts  were  sometimes  called  the  H.  land.  Douglas  L. 
Co.  V.  Thayer  Co.,  292. 

9.  Evidence — Reputed   Corners — Opinion    of   Witness. — Parol    evidence 

may  be  received  to  prove  by  general  reputation  and  tradition  the 
location  of  a  corner  of  a  patent  more  than  a  hundred  years  old, 
but  a  living  witness  may  not  give  his  individual  opinion  as  to  the 
location  of  such  corner.    Douglas  L.  Co.  v.  Thayer  Co.^  292. 

10.  Evidence — tiurvcyor — Reason    of   Running    Line, — ^A  surveyor  who 

has  run  a  disputed  line  may,  by  way  of  inducement  to  show  why 
he  ran  it  as  he  did,  testify  that  it  was  by  direction  of  counsel  of 
one  of  the  parties  given  in  the  pre^nce  of  the  counsel  and  general 
manager  of  the  other,  who  stated  that  he  could  "go  ahead  and  run 
it.*'    Douglas  L.  Co.  v.  Thayer  Co,,  292. 

11.  Instructions  io  Jury. — In  a  controversy  concerning  the  dividing  line 

between  two  parcels  of  land,  both  of  which  had  belonged  to  one 
person  and  been  divided  by  commissioners  between  his  heirs,  an 
instruction  which  ignores  the  theory  of  defendants  that  the  parties 
had  acquiesced  in  the  line  for  which  they  contended,  and,  without 
qualification,  yields  precedence  to  the  supposed  intention  of  the 
commissioners,  without  regard  to  what  they  may  have  done  in  es- 
tabliskin":  the  line  in  controversy,  is  erroneous.  Douglas  L.  Co.  v. 
Thayer  Co.,  292. 

12.  Natural  Monuments — Identification — Location  of  Calls. — In  a  con- 
troversy over  the  location  of  the  dividing  line  between  two  parceU 
of  land  received  in  the  partition  of  the  lands  of  a  common  ancestor, 
where  a  call  in  the  deed  of  partition  is  for  a  natural  monument, 
witnesses  may  testify  as  to  the  location  of  the  monument  and  the 
traditional  derivation  of  its  name,  in  order  to  identify  the  monu- 
ment and  locate  the  call  in  the  partition  deed.  Douglas  L,  Co.  v. 
Thayer  Co.,  292. 

CANCELLATION   OF   INSTRL^MENTS. 

1.  Fraud — MistaKe. — While  mistake  as  well  as  fraud  furnishes  ground 
for  rescinding  contracts,  an  executed  contract  will  not  be  rescinded 
in  either  case  unless  the  fraud  be  satisfactorily  established  or  the 
mistake  be  plain  and  palpable,  and  affect  the  very  substance  of 
the  thing  contracted  for.    Finch  v.  Causey,  124. 


See  Landlord  and  Tenant,  1. 


CARRIERS. 


Bills  of  Lading — Notice  of  Loss  or  Da^iage — Contracts  Against 
Negligence. — ^A  condition  in  a  bill  of  lading  that  claims  for  loss  or 
damage,  shall  be  made  in  writing  to  the  carrier's  agent  at  the 
point  of  delivery  promptly  after  the  arrival  of  the  property,  and 
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if  delayed  more  than  thirty  days  after  the  delivery  of  the  property, 
or  after  due  time  for  the  delivery  thereof,  there  shall  be  no  liability 
upon  the  carrier,  is  a  reasonable  provision  and  will  be  upheld.  Such 
a  provision  contravenes  no  public  policy  and  excuses  no  negligence, 
but  is  a  reasonable  reigulation  for  the  protection  of  the  carrier  from 
fraudulent  imposition  in  the  adjustment  and  payment  of  claims 
for  goods  alleged  to  have  been  lost  or  damaged.  Liquid  Carbonic 
Co,  V.  Norfolk  d  Western  R,  Co.,  323. 

2.  Railroads — Passenger's  Attendant — Invitees — Care  Due. — One   who 

accompanies  his  wife  and  small  children  to  a  railway  station,  where 
they  expect  to  take  a  train  and  become  passengers,  is  there  by  the 
implied  invitation  of  the  railroad  company,  and  it  is  the  duty  of 
the  company  to  exercise  ordinary  care  for  his  safety  and  protection. 
Ches.  d  0.  R.  Co.  v.  Fortune,  412. 

3.  Railroads — Persons  Assisting  Passengers — Time  to  Leave  Train — 

Not  ice. — A  person  who,  in  conformity  with  a  custom  acquiesced  in 
by  a  carrier,  goes  to  a  railroad  station  to  assist  passengers  in 
entering  or  leaving  the  train,  is  an  invitee  to  whom  the  carrier 
owes  the  duty  of  ordinary  care  to  see  that  he  is  not  injured  by 
reason  of  defective  station  facilities  or  approachies  thereto.  If  he 
enters  the  train  and  his  purpose  is  known,  it  is  the  duty  of  the 
carrier  to  give  him  a  reasonable  time  within  which  to  leave  the 
train,  but,  if  his  purpose  is  not  known,  and  there  are  no  circum- 
stances to  put  the  carrier  upon  notice,  then  the  carrier  is  not 
bound  to  hold  the  train  till  he  has  had  time  to  alight,  nor  to  notify 
him  before  the  train  starts.    Ches,  &  0,  R.  Co.  v.  Paris,  408. 

4.  Stepping    off    Moving    Trains — Interference    by    Brakeman — Emer- 

gency.— It  is  the  duty  of  a  brakeman  on  a  passenger  train  to  en- 
deavor to  prevent  one  from  stepping  off  a  moving  train  when  it  is 
dangerous  to  do  so,  and  if,  while  acting  in  good  faith  to  prevent  an 
apparent  danger,  his  efforts  fail,  and  the  person  steps  or  falls  off 
and  is  injured,  there  can  be  no  recovery  against  the  company  al- 
though it  is  probable  he  might  have  alighted  in  safety  but  for  the 
interference  of  the  brakeman.    Ches,  d  0.  R.  Co.  v.  Paris,  408. 

5.  Railroads — Stopping  at  Stations — Reasonable  Titne. — It  is  the  duty 

of  a  railroad  company  to  stop  its  trains  a  reasonable  time  at  sta- 
tions to  enable  passengers  and  baggage  to  be  put  on;  and  passengers 
and  their  attendant*  have  a  right  to  presume  that  the  company 
will  do  so.    Ches.  d  0.  R,  Co.  v.  Fortune,  412. 

CHAMPERTY. 

1.  Champerty — Present  Status. — A  contract  by  an  attorney  to  under- 
take and  carry  on  litigation  at  his  own  risk,  or  without  costs  to 
his  client,  for  a  share  of  the  recovery,  is  contrary  to  public  policy 
and  void.  The  law  of  champerty  as  affecting  civil  contracts  is  not 
obsolete  and  inoperative  in  this  state,  nor  is  it  affected  by  the  re- 
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peal  by  implication  of  the  statute,  declaratory  of  the  common  law, 
making  champerty  a  criminal  offense.    Roller  v.  Murray,  527. 

2.  Parties — Privies. — A  donee  of  land  who  agrees  to  **take  the  shoes" 

of  the  donor  in  a  champertous  contract  with  an  attorney  for  the 
recoverj'  of  the  land,  is  not  a  stranger  to  the  contract,  and  may 
set  up  the  defense  of  champerty  to  a  suit  by  the  attorney  for  his 
share  of  the  recovery.    Roller  v.  Murray,  527. 

3.  Purging  lUeyality. — Where  a  champertous  contract  has  been  entered 

into  between  attorney  and  client,  and,  after  a  large  portion  of  the 
property  has  been  recovered  under  it,  the  parties  reduce  the  con- 
tract to  writing  embracing  the  whole  property  originally  in  dispute 
and  therein  stipulate  that  all  expenses  shall  be  paid  out  of  the 
proceeds  of  the  land  recovered,  and  that  the  attorney  shall  indem- 
nify and  save  the  client  harmless  against  all  costs,  the  contract  is 
not  purged  of  its  illegality,  even  though  the  land  already  recovered 
be  sufficient  to  pay  such  costs.    Roller  v.  Murray,  527. 

4.  Quantum  Meruit — Equity. — Whether  an  attorney,  who  fails  to  re- 

cover on  a  champertous  contract  can  recover  on  a  quantum  meruit, 
cannot  be  determined  in  a  suit  in  equity  instituted  by  liim  which 
goes  out  of  court  on  a  demurrer  for  lack  of  equity.  Roller  v. 
Murray,  527. 


See  Conflict  of  Laws,  1. 


CHARITIES'. 


Indefinite  Charities — Devise  to  a  Corporation  for  Corporate  Purposes. — 
While  the  courts  of  chancery  of  this  state  will  not  undertake  to 
enforce  indefinite  charities,  a  devise  to  a  corporation  for  the  gen- 
eral purposes  of  its  incorporation  cannot  be  said  to  be  uncertain 
in  any  respect,  and  will  be  upheld.  It  is  immaterial  that  the 
corporation  was  created  by  another  state,  and  that  its  object  is  to 
hold  property  for  church  purposes.  Jordan  v.  Universalist  Trus- 
tees, 79. 

CLERKS.    See  Courts.  1. 

(LUBS. 

1.  Social  Clubs — Incorporation — Fraudulent  Purpose — Violation  of  Sun- 
day Laws. — The  evidence  in  this  case  shows  that  the  object  in  ob- 
taining a  charter  for  a  social  club  and  the  pretended  organization 
thereunder  was  for  tlie  fraudulent  purpose,  on  the  part  of  the  in- 
corporators, of  securing  the  privilege  of  selling  tobacco,  cigars, 
cigarettes,  soda  water  and  other  soft  drinks  on  Sunday — a  privilege 
which  they  could  not  exercise  as  individuals  without  violating  ex- 
isting statutes — and  the  charter  of  said  pretended  social  club  was 
therefore  properly  vacated  and  annulled.     Hanger  v.  Com'th,  872. 
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2.  i^ocial  Clubs — Incorporation — Unlawful  Business. — Social  clubs  au- 
thorized to  be  chartered  under  the  statutes  of  this  state  are  mani- 
festly intended  to  be  purely  social.  It  was  clearly  never  intended 
to  confer  upon  such  organizations  authority  to  conduct  a  business 
which  an  individual  cannot  lawfully  conduct.  A  charter  of  incor- 
poration may  be  granted  by  the  State  Corporation  Commission  to 
an  association  to  conduct  any  business  that  an  individual  may  law- 
fully conduct,  but  never  to  conduct  a  business  which  an  individual 
m^y  not  lawfully  conduct  under  existing  laws.  Hanger  v. 
Com'th,  872. 

COACVIIS'SIONERS.    See  Equity,  1. 

COMMISSIONERS  OF  THE  REVENLE.    See  CoxsTiTrxioxAL  Law,  6,  6. 

CONFLICT  OF  LAWS. 

I.  Contracts  for  Land — Champerty. — Whether  a  contract  for  the  recov- 
ery of  land  situated  in  Virginia  is  champertous  or  not,  is  to  be 
determined  by  the  laws  of  Virginia.    Roller  v.  Murray^  527. 

CONSTITUTIONAL    LAW. 

1.  Acts  of  Doubtful  Validity. — The  federal  constitution  is  a  grant  of 

power  by  the  states  to  the  federal  government.  The  state  consti- 
tution is  simply  a  restraining  instrument,  and  the  legislature  of 
the  state  has  all  legislative  powers  not  forbidden  by  the  state  or 
federal  constitution;  and,  w^hile  this  court  has  power  to  declare  an 
act  of  the  legislature  unconstitutional,  it  will  never  do  so  unless 
the  act  is  plainly  unconstitutional.  All  doubts  are  resolved  in 
favor  of  fhe  constitutionality  of  such  acts.  Barbour  v.  Grinis- 
ley,  814. 

2.  Act  of  Doubtful  Validity — Practical  Construction. — If  a  statute  con- 

ferring upon  courts  or  judges  the  power  to  appoint  certain  officers 
is  of  doubtful  validity,  it  will  not  be  declared  unconstitutional 
where  it  appears  that,  under  the  same  or  similar  constitutional 
provisions,  like  powers  have  been  conferred  by  similar  statutes 
which  have  never  been  called  in  question  by  the  courts,  nor  by  two 
constitutional  conventions  which  have  since  assembled,  but  have 
received  the  sanction  of  the  legislature,  and  the  inferior  courts  of 
the  state,  and  have  been  acquiesced  in  for  over  half  a  century  by  all 
the  departments  of  the  state  government.  The  practical  construc- 
tion thus  put  upon  such  acts  will  be  regarded  as  decisive  of  their 
validity.    Barbour  v.  Orimsley,  814. 

3.  Amending  Acts  of  Assembly — Title  of  Acts. — Where  the  title  of  an 

act  declares  it  to  be  an  act  to  amend  and  re-enact  a  prior  statute, 
but  the  enacting  clause  makes  no  reference  whatever  to  the  act 
which  is  referred  to  in  the  title,  and  does  not  purport  to  re-enact 
Vol.  c\^i— 120. 
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and  publish  it  at  length,  such  amendatory  act  is  void  because  of 
its  failure  to  comply  with  section  52  of  the  constitution,  declaring 
that  no  law  shall  embrace  more  than  one  object,  which  shall  be 
expressed  in  its  title  j  nor  shall  any  law  be  revived  or  amended  with 
reference  to  its  title.    Beale  v.  Pankey,  215. 

4.  Commingling  Powers. — The  provision  of  the  constitution  dividing  the 

powers  of  government  into  legislative,  executive,  and  judicial,  and 
forbidding  any  person  to  exercise  the  power  of  more  than  one  of 
them  at  the  same  time,  does  not  forbid  the  legislature  to  confer 
upon  a  court  or  judge  the  power  to  exercise  legislative  or  executive 
duties  to  a  limited  extent.  Governments  could  not  exist  if  the  in- 
hibition on  the  intermingling  of  such  powers  in  one  person  or  body 
were  strictly,  literally,  and  unyieldingly  applied  in  every  situation. 
Barbour  v.  Grimsley,  814. 

5.  Commissioners    of    Revenue — Appointment. — Upon    the    principles 

stated  in  the  foregoing  paragraphs,  the  act  of  assembly  conferring 
upon  circuit  courts  and  the  judges  thereof  in  vacation  the  power 
to  appoint  commissioners  of  the  revenue  for  the  several  counties 
of  the  state  is  not  unconstitutional.    Barbour  v.  Grimsley,  814. 

6.  Construction — Read  as  a  Whole — Commissioners  of  Revenue — Ap- 

pointment.— The  constitution  of  the  state  is  to  be  construed  as  a 
whole,  and  effect  given  to  every  sentence  of  it,  if  possible.  So 
construing  the  present  constitution,  and  reading  the  clauses  divid- 
ing the  powers  of  the  government  into  legislative,  executive,  and 
judicial,  and  forbidding  any  person  to  exercise  the  powers  of  more 
than  one  at  the  same  time,  in  connection  with  section  110  providing 
that  commissioners  of  the  revenue  shall  be  elected  or  appointedy 
as  the  General  Assembly  may  provide,  the  latter  provision  may  be 
regarded  as  an  exception  to  the  general  rule,  and  an  act  of  assembly 
authorizing  circuit  courts,  or  the  judges  thereof  in  vacation,  to 
appoint  commissioners  of  the  revenue  is  not  unconstitutional  on 
the  ground  of  being  an  unwarranted  commingling  of  powers. 
Barbour  v.  Grimsley,  814. 

7.  Due  Process — Corporations. — The  constitutional  provision  that  "no 

person  shall  be  deprived  of  his  property  without  due  process  of 
law,"  includes  private  corporations.  Ward  L.  Co.  v.  Henderson 
White  Co.,  026. 

8.  Due  Process — Corporations — Publication  of  Process — Code,  Section 

3225. — The  provision  of  section  3225  of  the  Code  authorizing  ser- 
vice of  process  on  a  domestic  corporation  by  publication  of  the 
process,  when  there  is  no  officer  or  agent  of  the  corporation  in  the 
county  on  whom  process  may  be  served,  aflfords  "due  process  of 
law,"  and  is  constitutional.  Ward  L.  Co,  v.  Henderson  White 
Co.,  626. 

9.  Test  of   Validity. — The  constitutional   validity  of  a   law   is   to  be 
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tested,  not  by  what  has  been  doiie  under  it,  but  by  what  may  be 
done.    Southern  R.  Co.  v.  Commonicealth,  771. 
See  Appeal  and  Error,  4;   Courts,   1;   Criminal  Law,  7,   10,  11; 
Eminent  Domain,  1,  4,  7;  Interstate  Commerce,  1,  2,  3;  Muni- 
cipal Corporations,  1. 

CONTEMPTS'.    See  Appeal  and  Error,  6,  24;  Criminal  Law,  7,  8,  9,  10, 
11,  12. 

CONTRACTS. 

1.  Construction — Case  at  Bar — Railroads — Right  of  Way, — A  railroad 

company  bought  a  right  of  way  through  a  tract  of  land  at  $28  per 
acre;  paid  the  purchase  price  and  received  a  deed  therefor.  The 
deed  provided  that  the  company  might  change  the  center  line  of  its 
right  of  way  to  either  side  a  distance  of  not  more  than  twenty  feet, 
upon  payment  of  an  agreed  price  for  the  additional  land  taken. 
Subsequently  the  owner  and  the  company  entered  into  a  contract 
by  wliich  the  company  was  permitted  to  change  its  location  upon 
payment  of  $100  per  acre  for  each  acre  taken,  and  the  company 
agreed  to  reconvey  to  the  owner  the  land  theretofore  conveyed  to 
it,  for  which  it  was  to  receive  a  credit  of  $200.  The  new  location 
contained  about  eighteen  and  three-fourths  acres,  of  which  about 
eight  and  one-half  acres  was  a  part  of  the  original  location  for 
which  the  company  held  a  deed.  The  owner  knew  that  the  new 
location  occupied  a  large  part  of  the  old,  and  went  over  it  with  the 
agent  of  the  company  before  the  contract  was  entered  into.  The 
owner  claimed  that  he  was  entitled  to  receive  $100  per  acre  for  the 
whole  of  the  new  location,  less  a  credit  of  $200.  The  company 
claimed  that  it  was  obliged  to  pay  the  $100  per  acre  for  only  so, 
much  of  the  new  location  as  was  not  covered  by  the  old,  and  was 
to  reconvey  to  the  owner  so  much  of  the  old  location  as  was  not 
covered  by  the  new,  and  was  to  receive  a  credit  therefor  of  $200, 
and  the  court  so  held.    Albert  v.  Tideicater  R.  Co.,  256. 

2.  Contracts  by  Correspondence — Accession  to  Same  Terms. — In  order 

to  establish  a  contract  by  correspondence,  there  must  appear  upon 
the  face  of  the  correspondence  a  clear  accession  by  both  parties  to 
one  and  the  same  set  of  terms.  A  proposal  to  accept,  or  an  accept- 
ance on  terms  varying  from  the  offer,  is  a  rejection  of  the  offer. 
The  acceptance  must  be  unqualified,  and  no  point  left  open  for 
future  consideration  or  negotiation  between  the  parties.  In  the 
case  at  bar,  the  acceptor  of  the  offer  introduced  into  his  acceptance 
new  terms  not  contained  in  the  offer,  nor  implied  by  law,  and  hence 
no  contract  was  concluded  between  the  parties.  Lynchburg  Hos. 
Co.  V.  Chesterfield  Mfg.  Co.,  73. 

3.  No  Time  for  Performance — Reasonable  Time — How  Determined. — 

If  a  written  contract  for  the  sale  and  delivery  of  railroad  ties  does 
not  specify  the  time  of  performance,  it  is  to  be  performed  in  a 
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reaoonable  tim€,  and  what  is  a  reasonable  time  is  to  be  determined 
by  placing  the  court  and  jury  in  the  shoes  of  the  contracting  par- 
ties at  the  time  the  contract  was  entered  into.  In  the  case  at  bar, 
the  uncertain  condition  of  the  labor  market  was  the  subject  of 
comment  at  the  time  the  contract  was  entered  into,  and  hence  it 
was  not  error  to  permit  plaintiff  to  show  the  difficulty  he  had  in 
securing  labor,  and  the  efforts  he  made  to  employ  hands  for  the  ful- 
filment of  the  contract.    Norfolk  d  W,  R.  Co.  v.  Dufee,  764. 

4.  Right  Reserved  to  Terminate — Failure  to  Exercise — False  Repre- 
sentations— Burden  of  Proof — Case  at  Bar, — Plaintiff  contracted 
to  bore  a  well  for  the  defendant  at  a  stated  price  per  foot,  the 
defendant  reserving  to  himself  the  absolute  right  to  stop  the  work 
at  any  time  he  saw  fit,  upon  payment  of  the  contract  price  for 
work  done.  After  a  depth  of  five  hundred  feet  had  been  reached, 
for  which  payment  was  subsequently  made,  defendant  claims  that 
the  plaintiff  falsely  represented  to  him  that  he  had  reached  flat 
rock,  and  that  but  for  such  representation  the  defendant  would 
have  stopped  the  work,  but  the  boring  was  allowed  to  proceed  one 
hundred  and  thirty  feet  deeper,  for  the  price  of  which  this  action 
was  brought.  The  trial  court  instructed  the  jury  that,  if  the  de- 
fendant claims  that  he  would  have  exercised  his  right  and  stopped 
the  work,  but  for  the  representation  made  to  him  by  the  plaintiff, 
the  burden  is  on  the  defendant  to  prove,  by  a  preponderance  of  tlie 
evidence,  to  the  satisfaction  of  the  jury  that  such  representation 
was,  as  a  matter  of  fact,  untrue,  and  that  the  defendant  relied  upon 
and  was  misled  by  such  representation.  There  was  a  verdict  for 
the  plaintiff  for  the  amount  of  his  claim,  and  this  verdict  and  the 
instruction  of  the  trial  court  are  approved  by  this  court.  Grasty 
v.  Lindsay,  428. 

See  Champebty,  1,  2,  3,  4;  Pabtxership,  4;  Specific  Pebformaxce.  2. 

CORPORATIONS.     See  Ck)N8TiTUTiONAL  Law,  7,  8;   State  Cobporation 
Commission,  1 ;  Venue,  I,  2. 

COSTS.    See  New  Trial,  3. 

COUNSEL  FEES.    See  Attorney  and  Client,  2 ;  Coi-enants,  2. 

COUNTIES. 

1.  County  Treasurers — Ex  Parte  Settlements — Prima  Facie  Evidence 
Against  Sureties. — The  settlements  made  by  a  county  treasurer 
with  the  board  of  supervisors  of  a  county  are,  as  against  his  sure- 
ties who  have  only  bound  themselves  for  the  faithful  discharge  by 
him  of  the  duties  of  his  office,  not  conclusive,  but  only  prima  faci€ 
evidence  of  the  balance  in  his  hands  at  the  dates  of  such  settle- 
ments respectively.     The  sureties  are  not  regarded  as  in  privity 
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with  their  principal  so  as  to  be  conclusively  bound  by  his  acts. 
Baker  v.  Preston,  Gilmer  228,  overruled,  U.  S.  Fidelity  Co.  v. 
Jordan,  347. 


COURTS. 

1.  Constitutional  Law — Jurisdiction  of  Courts — Powers  Conferred  on 
Clerks  of  Circuit  Court — City  Clerks. — The  whole  judicial  power  of 
the  state  is  vested  by  Art.  IV  of  the  constitution  in  certain  enu- 
merated courts,  and  such  other  courts  as  are  thereinafter  author- 
ized. The  General  Assembly  is  authorized  by  Sec.  101  of  the 
constitution  to  confer  upon  the  clerks  of  the  several  circuit  court* 
jurisdiction  to  admit  wills  to  probate,  appoint  guardians,  etc.,  but 
no  mention  is  made  of  the  clerks  of  other  courts. 
Held:  Section  2639a,  Code  1904,  conferring  such  jurisdiction  on  the 
clerks  of  city  courts  is  unconstitutional.  Such  clerks  are  not 
within  the  terms  or  intendment  of  Sec.  101  of  the  constitution;  nor 
is  such  jurisdiction  conferred  by  Sec.  98  of  the  constitution  author- 
izing the  legislature  to  provide  ^^additional  courts"  for  certain 
cities.  The  "additional  courts"  authorized  must  be  courts  ot 
similar  grade,  dignity  and  jurisdiction  to  existing  city  courts. 
McCurdy  v.  Smith,  757. 

See  CoNSTiTCTioxAL  Law,  5. 

COVENANTS. 

1.  Breach  of  Warranty — Eviction — Actual  or  Constructive. — In  order 

to  maintain  an  action  for  the  breach  of  a  covenant  of  warranty, 
there  must  have  been  an  eviction.  Generally,  the  eviction  must 
have  been  actual,  but  sometimes  a  constructive  eviction  is  suffi- 
cient. Constructive  eviction  is  sufficient  where  the  premises  are  in 
the  actual  possession  of  a  third  person  under  a  paramount  title  at 
the  date  of  the  conveyance.  It  is  also  sufficient  where  the  coven- 
antee is  compelled  to  purchase  the  paramount  title,  the  validity  of 
which  has  been  established  by  the  judgment  or  decree  of  a  court 
of  competent  jurisdiction  and  ordered  to  be  sold  at  public  auction. 
Morgan  v.  Haley,  331. 

2.  Breach — Measure  of  Damages — Counsel  Fees. — In   an  action  by  a 

covenantee  to  recover  damages  for  a  breach  of  a  covenant  of  war- 
ranty of  land,  which  he  has  lost  by  title  paramount,  the  measure 
of  the  plaintiff^s  damages  is  the  price  paid  for  the  land,  with  the 
interest  from  the  date  of  eviction,  and  the  legal  and  taxable  costs 
expended  by  him  in  the  action  in  which  he  was  evicted.  Fees  paid 
to  counsel  for  defending  the  title  are  not  recoverable.  Morgan  v. 
Haley,  331. 

3.  Breach — Xotice  of  Suit — Bequest  to  Defend. — In  order  that  the  pro- 

ceedings in  a  suit  against  a  covenantee  to  recover  the  land  by 
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paramount  title  may  be  conclusive  on  the  covenantor,  when  sued 
upon  his  covenant  of  warranty,  it  is  necessary  not  only  that  dis- 
tinct and  unequivocal  notice  be  given  to  the  covenantor  of  the 
pendency  of  the  suit  to  recover  the  land,  but  he  must  also  be  re- 
quested to  appear  and  defend  it.    Morgan  v.  Haley,  331. 

CRIMINAL   LAW. 

1.  Arrest  Without  Warrant — Subsequent  Procedure — "Suspicious  Char- 

acter"— Habeas  Corpus. — An  officer  may,  without  a  warrant,  arrest 
one  whom  he  has  reasonable  ground  to  suspect  of  having  committed 
a  felony.  He  should  then  take  the  prisoner  before  the  proper 
officer,  who  should,  without  unnecessary  delay,  formulate  a  specific 
complaint  in  writing  against  the  prisoner,  informing  him  of  the 
oHense  of  which  he  stands  accused;  and  upon  this  complaint,  he 
may  be  lawfully  held  until  the  case  is  disposed  of  according  to 
law,  and,  if  cause  be  shown  by  the  commonwealth,  the  hearing  may 
be  postponed  a  reasonable  time,  not  exceeding  ten  days  at  one 
time,  without  his  consent.  But  a  person  charged  with  no  offense 
cannot  be  held  in  custody  merely  as  a  **suspicious  character,"  and 
if  so  held,  he  may  obtain  his  discharge  on  habeas  corpus.  Hiii 
V.  Smith,  848. 

2.  Attempt  to  Rape — What  Constitutes — Force. — To  constitute  the  of- 

fence of  an  attempt  to  conmait  rape  there  must  be  force,  or  an 
intention  to  use  force,  on  the  part  of  the  offender,  in  the  perpetra- 
tion of  the  offence,  if  necessary  to  overcome  the  \vill  of  the  victim. 
The  evidence  must  establish  force  or  attempted  force,  coupled  with 
an  attempt  to  gratify  the  lustful  desire,  against  the  consent  of  the 
female,  and  notwithstanding  resistance  on  her  i>art.  Woodsofi  v. 
Com'th,  895. 

3.  At  tempt  to  Rape — Force — Case  at  Bar. — The  guilt  of  a  party  is  not 

to  be  inferred  because  the  facts  are  consistent  with  his  guilt,  but 
tliey  must  oe  inconsistent  with  his  innocence.  In  the  case  at  bar, 
the  evidence  shows  an  assault  by  a  negro  man  upon  a  white  woman, 
accompanied  by  grossly  insulting  and  indecent  language,  but  fails 
to  sliow  any  force  or  attempt  at  force  on  the  part  of  the  man  to 
accomplish  hi?  purpose,  whatever  that  may  have  been.  The  evi- 
dence is  consistent  with  a  desire  on  his  part  to  have  sexual  inter- 
course with  the  woman,  but  does  not  shown  an  intention  to  use 
force,  if  necessary,  to  gratify  his  desire;  but  persuasion  only. 
Woodson  V.  Com'th,  895. 

4.  Bills  of  Exception — Presence  of  Prisoner. — It  is  not  necessary  for  a 

prisoner  in  a  felony  case  to  l>e  present  in  person  when  bills  of  ex- 
ception are  presented  to  and  signed  by  the  judge.  Thurman  v. 
Com'th,  912. 

5.  Change  of  Venue — Facts  not  Denied — Evidence. — Upon  an  applica- 

tion for  a  change  of  venue  in  a  criminal  ca<p,  facts  stated  in  the 
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petition  for  removal  which  the  commonwealth  does  not  ask  to  con- 
trovert and  which  the  accused  is  not  permitted  to  sustain  by  proof, 
must  be  considered  as  established.     Uzzle  v.  Cotnihj  919. 

6.  Change  of  Venue — Local  Prejudice — Jury  from  Another  County — 

Case  at  Bar. — Where  the  ground  of  an  application  for  a  change  of 
venue  of  a  criminal  case  is  that  there  exists  such  prejudice  and  ex- 
citement against  the  accused  at  the  proposed  place  of  trial  as  to 
endanger  the  fairness  and  impartiality  of  a  trial  at  that  place,  it 
is  not  necessary  that  the  aj)plication  shall  be  preceded  by  a  motion 
for  a  jury  from  another  county  or  corporation.  The  ground  of  the 
application  is  the  inability  to  get  a  fair  and  impartial  trial  because 
of  local  prejudice,  and  not  the  inability  to  get  a  fair  and  vm- 
partial  jury.  In  the  case  at  bar,  the  motion  for  a  change  of  venue 
on  account  of  local  prejudice  should  have  been  granted.  Vzzle  v. 
Cometh,  919. 

7.  Contempts — Fine  —  Imprisonment  —  Liberty  —  Constitutiony  Section 

88. — A  judgment  imposing  a  fine  upon  a  party  for  a  contempt  ot 
court  and  giving  him  a  reasonable  time  within  which  to  pay  it,  but 
providing  that  if  it  is  not  paid,  he  shall  be  imprisoned,  does  not 
involve  "the  life  or  liberty  of  any  person,"  within  the  meaning  of 
section  88  of  the  constitution.  The  judgment  being  for  a  fine  from 
which  the  party  may  relieve  himself,  does  not  deprive  the  party  of 
life  or  liberty.    Forbes  v.  State  Council,  853. 

8.  Contempt— Punishment— Code  (1904),  Sec.  3771.— Tlie  limitation  of 

the  duration  of  the  imprisonment  for  contempt  imposed  by  Section 
3771  of  the  Code  applies  only  to  contempts  mentioned  in  the  first 
cla&s  of  Section  3768,  and  not  to  those  mentioned  in  the  remaining 
four  classes  of  that  section.    Yoder  v.  Com'th,  823. 

9.  Contempt — Code    (1904)    Sec.  3768 — Publication  of  Insulting  Lan- 

guage Concerning  Judge. — The  publication  in  a  newspaper  of  in- 
sulting language  concerning  a  judge  with  respect  to  any  proceeding 
had  in  his  court  cannot  be  said  to  be  "insulting  language  addressed 
to  the  judge,"  and  is  not  within  the  classes  of  contempts  enumer- 
ated in  section  3768  of  Code  1904,  for  which  summary  punishment 
may  be  administered  by  a  court  or  judge;  nor  is  the  failure  to  pro- 
.vide  by  that  section  for  the  summary  punishment  of  such  offenses 
so  unreasonable,  nor  does  it  so  far  abridge,  diminish  and  impair 
the  vigor  and  efficiency  of  the  courts  as  to  render  the  section  un- 
constitutional.    Yoder  v.  ComHh,  823. 

10.  Contempts — Regulation — Code  (1904),  Sec.  3768  Constitutional. — 
The  present  statute  on  the  subject  of  contempts,  as  contained  in 
section  3768  of  Code  1904,  enlarges  the  classes  of  cases  in  which 
there  may  be  summary  punishment,  and  is  a  reasonable  regulation 
of  the  exercise  by  the  courts  of  the  power  to  punish  for  contempt. 
It  does  not  so  far  abridge  or  impair  the  powers  of  the  courts  estab- 
lished by  the  constitution,  nor  so  far  diminish  their  authority,  and 
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is  not  a  regulation  so  unreasonable,  as  to  render  them  incapable  of 
the  etUcient  exercise  of  their  functions,  and  hence  is  constitutional. 
Yoder  v.  Com'th,  823. 

11.  Contempt — Regulation — Constitutional    Froviaion, — ^The    constitu- 

tional provision  that  the  General  Aseembly  "may  regulate  the  exer- 
cise by  courts  of  the  right  to  punish  for  contempt"  was  not  in- 
tended to  clothe  the  legislature  with  absolute  power  over  the  sub- 
ject, but  meant  to  confer  upon  the  legislature  authority  to  bring 
the  subject  of  contempts  within  reasonable  regulations,  not  incon- 
sistent with  the  exercise  by  the  courts,  with  .vigor  and  eflBciency,  of 
those  functions  which  are  essential  to  the  discharge  of  their  duties. 
Courts  still  have  the  power  of  self  preservation  and  self  protection. 
Yoder  v.  Com'th,  823. 

12.  Contempt — Summary  Punishment — Code    (1904),  Sec.  3768. — The 

power  given  to  courts  and  judges  by  section  3768  of  the  Code 
(1904)  to  punish  "summarily"  for  contempt  is  a  power  to  punish 
without  the  intervention  of  a  jury,  and  is  limited  to  the  classes  of 
contempt  set  forth  in  that  section.    Yoder  v.  Com'th,  823. 

13.  Evidence — Admissibility — Unrelated    Facts — Res    Gestae  —  Dyiny 

Declarations, — On  a  trial  of  a  prisoner  for  the  murder  of  a  man 
who  was  shot  while  driving  along  a  public  road  in  his  buggy,  the 
statements  of  the  deceased  when  in  a  dying  condition  that  a  third 
person,  on  his  invitation,  got  into  his  buggy  and  rode  with  him,  but 
left  it  before  and  beyond  where  he  was  shot,  are  not  admissible  in 
evidence  either  as  a  part  of  the  res  gestae  or  as  a  dying  declara- 
tion. They  are  not  so  connected  with  the  fact  under  investigation 
as  to  constitute  part  of  it,  nor  do  they  relate  to  the  cause  of  the 
death  of  the  deceased  nor  to  the  circimistances  leading  up  to  it. 
Richards  v.  Com*th,  881. 

14.  Evidence — Cross- Examination    of    Witness, — ^No    prejudice    results 

to  a  prisoner  from  refusing  to  allow  him  to  cross-examine  a  witness 
on  matters  not  brought  out  in  his  examination  in  chief,  where  the 
witness  is  subsequently  put  on  the  stand  by  the  court  as  its  witness 
and  the  defendant  is  allowed  to  cross-examine  him  on  the  matters 
previously  excluded.    Richards  v.  Com'th,  881. 

15.  Evidence — Experiments. — In  order  to  show  by  experiment  that  a 

prisoner's  shoe  made  a  track  shorter  than  his  shoe,  the  experiment 
must  have  been  made  under  the  same  or  substantially  similar  con- 
ditions to  those  which  existed  at  the  time  the  tracks  were  made. 
Richards  v.  ComHh,  881. 

16.  Evidence — Incriminating    Circumstances. — Evidence    that   deceased 

had  a  large  sum  of  money  just  before  he  was  killed,  but  that  none 
was  found  on  his  person  or  among  his  effects  after  he  was  mur- 
dered, and  that  the  accused  had  no  money  before  the  death  of  the 
deceased,  but  did  have  money  after,  is  competent  as  tending  to 
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incriminate  the  accused  w]ien  he  is  otherwise  connected  with  the 
crime.    Thurman  v.  ComHh,  912. 

17.  Indictment — Statute  Containing  Exception, — If  an  exception  to  a 
statute  is  so  incorporated  with  the  enacting  clause  that  the  one  can- 
not be  read  without  the  other^  then  the  exception  must  be  negatived 
in  any  indictment  for  a  violation  of  the  statute ;  but  if  the  exception 
be  in  a  substantive  clause  subsequent  to  the  enacting  clause,  though 
in  the  same  section,  it  is  matter  of  defense  to  be  shown  by  the 
defendant.    Devine  v.  Com*th,  860. 

18.  Insanity — Irresistible    Impulse. — Irresistible    impulse,    to    excuse 

crime,  must  spring  from  a  diseased  mind,  in  other  words,  must  be 
an  insane  impulse.  It  is  not  error  to  refuse  to  substitute  "injured 
mind"  for  "diseased  mind"  in  this  connection.  Thurman  v. 
Com'thy  912. 

19.  Intoxicating  Liquors — Cider — Case  at  Bar — Analysis — Samples, — 

The  preponderance  of  evidence  in  this  case  shows  that  the  cider  sold 
by  the  defendant  did  not  contain  a  greater  percentage  of  alcohol 
than  is  allowed  by  the  statute,  and  he  should  have  been  acquitted. 
The  guilt  or  innocence  of  the  accused  depended  upon  the  amount  of 
alcohol  the  cider  contained,  and,  while  the  correctness  of  the  an- 
alyses introduced  in  evidence  is  not  questioned,  there  were  ample 
opportunities  for  tampering  with  the  samples  analyzed  by  the  com- 
monwealth before  the  analysis  was  made,  and  the  analysis  was, 
therefore,  of  little  probative  value.    Devine  v.  ComHh,  860. 

20.  Intoxicating  Liquors — License — Exception  in  Statute — Cider — Bur- 

den of  Proof. — Upon  a  charge  of  selling  liquor  without  a  license  in 
this  state,  it  need  not  be  denied  that  the  liquor  sold  was  pure 
apple  cider,  although  that  is  an  exception  contained  in  the  statute. 
If  it  is  pure  apple  cider,  that  is  a  matter  of  defense  and  comes 
more  properly  from  the  defendant,  who  has  the  burden  of  proof  on 
that  question;  the  exception  in  the  statute  being  in  a  substantive 
clause  and  not  in  the  enacting  clause.    Devine  v.  Com*th,  860. 

21.  Intoxicating  Liquors — Sale  Without  License — United  States  License 

— Effect  as  Evidence. — If,  on  an  indictment  for  selling  liquor  with- 
out license,  the  commonwealth  simply  proves  the  possession  of  a 
United  States  license  to  sell  liquor,  the  probative  value  of  such 
evidence  is  to  be  determined  in  connection  with  all  the  other  evi- 
dence in  the  case,  and  is  primarily  a  question  for  the  jury,  with 
respect  to  which  this  court,  at  present,  expresses  no  opinion. 
White  V.  Com'th,  901. 

22.  Intoxicating  Liquors — Sale  Without  License — United  States  License 

— Case  at  Bar — Instructions. — A  statute  provides  that  the  posses- 
sion of  a  United  States  license  to  sell  liquor  by  retail  and  no  such 
license  from  state,  shall  be  evidence  of  selling  by  retail  without  a 
state  license  to  do  so.     An  indictment  under  the  statute,  found 
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March  18,  1907,  charged  defendant  with  a  sale  without  license 
within  two  years  last  pa:?t.  The  only  evidence  oflfered  by  the  com- 
monwealth was  the  possession  by  the  defendant  of  a  United  States 
license  to  sell  liquor  from  July  31,  190(i,  to  June  30,  1907.  The 
court  instructed  the  jury  that  if  they  believed  from  the  evidence 
that  the  accused  **held  a  license  as  a  retail  malt  liquor  dealer 
from  the  United  States  government,  within  two  years  last  pa*t 
from  the  18th  of  March,  1907,  the  possession  of  such  license  shall 
be  evidence  of  selling  malt  liquor  by  retail." 
Held:  The  instruction  was  erroneous,  as,  under  it,  the  jury  might 
have  found  the  accused  guilty  of  having  committed  the  oflfence  be- 
tween March  18,  1905,  and  July  31,  1906,  w^hen  there  was  not  a 
shadow  of  evidence  upon  which  to  base  such  a  conviction.  All  that 
is  stated  in  the  instruction  may  be  true,  and  yet  the  accused  not 
guilty.     White  v.  Com'th,  901. 

23.  Intoxicating    Liquors — Sale    Without    License — Evidence — United 

States  License — Proof  of  Certificate. — The  fact  that  a  statute  per- 
mits the  existence  of  a  United  States  revenue  license  to  sell  liquor 
to  be  proved  by  the  testimony  of  the  internal  revenue  collector  for 
the  district,  or  any  of  his  deputies  who  know  the  fact,  does  not 
exclude  the  proof  of  the  existence  of  such  licenf^  by  the  duly  au- 
thenticated certificate  of  such  collector.  The  presumption  is  that 
the  legislature  meant  to  provide  additional  modes  of  proof,  and  not 
to  exclude  any  existing  lawful  proof  of  the  fact.  The  ceriificate 
is  the  most  convenient  and  certain  mode  of  proof,  and  its  use  could 
not  have  prejudiced  the  accused  in  this  case.   White  v.  Com'th,  901. 

24.  Intoxicating  Liquors — Sale  Without  License — Indictment — Place  of 

Sale — Time. — An  indictment  for  selling  liquor  without  a  license  is 
sufficient  which  follows  the  language  of  the  statute  in  charging 
that  the  defendant  **in  said  county  within  the  two  years  last  past, 
did,  unlawfully  and  without  a  state  license  so  to  do,  sell  spirituous 
or  malt  liquors,  whiskey,  brandy  or  some  mixture  thereof,  alcoholic 
bitters,  bitters  containing  alcohol  or  some  mixtures,  preparations 
or  liquors  which  will  produce  intoxication.**  Place  is  not  of  the  es- 
sence of  the  offence  under  such  a  statute,  and  need  not  be  more 
specifically  stated  than  "in  said  county";  nor  is  the  ejcact  time, 
and  the  charge  of  within  "two  years  last  past*'  is  sufficient. 
White  V.  Com*th,  901. 

25.  Intoxicating  Liquors — Sales  to  Several  Persons — Election  to  Prose- 

cute as  to  one — Evidence  of  effect  on  Others — Case  at  Bar. — ^If, 
upon  the  trial  of  a  warrant  for  selling  liquor  without  a  license  to 
several  persons,  the  commonwealth  elects  to  prosecute  for  a  sale  to 
one  only,  it  cannot  upon  that  warrant  prosecute  the  accused  for 
selling  to  any  other  person,  nor  prove  sales  to  others  in  aid  of  its 
proof  that  he  was  guilty  of  the  offense  for  which  he  was  being 
prosecuted ;  though  it  may  show  by  others  the  effect  produced  upon 
them  by  drinking  a  beverage  purchased  by  them  of  the  accused  and 
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bearing  the  same  brand  as  that  for  which  he  is  being  prosecuted. 
In  the  case  at  bar,  the  witnesses  for  the  commonwealth  were  ques- 
tioned as  to  sales  made  to  them  by  the  accused,  but  it  is  clear, 
under  the  facts  and  circumstances  of  the  case,  that  the  accused  was 
not  prejudiced  thereby.    Devine  v.  Com'th,  860. 

26.  Jurors  from  Another  County — Case  at  Bar. — While  the  action  of 

the  trial  court  in  directing  a  jury  to  be  summoned  from  another 
county  in  a  criminal  case  will  not  be  reversed  unless  it  is  plain 
that  it  has  improperly  exercised  the  discretion  vested  in  it,  still 
one  accused  of  crime  is  guaranteed  by  the  constitution  and  laws  of 
the  state  a  trial  by  a  jury  of  his  vicinage,  and  it  must  be  made  to 
appear  in  some  manner  that  it  is  reasonably  necessary  to  send,  to 
another  county  for  a  jury  in  order  to  obtain  qualified  jurors.  The 
evidence  in  this  ease  does  not  show  that  it  would  have  been  incon- 
venient, within  any  reasonable  meaning  of  that  word,  to  have  ob- 
tained a  jury  in  the  county  in  which  the  alleged  offence  was  com- 
mitted.    Richards  v.  Coni'th,  881. 

27.  Misdemeanors — Sunday  Laws. — The  violation  of  the  Sabbath  law 
as  contained  in  section  3709  of  the  Code  is  not  a  misdemeanor,  and 
the  forfeiture  imposed  therefor  is  recoverable  only  by  a  civil  war- 
rant, and  not  by  a  criminal  warrant  against  the  offender.  The 
fact  that  this  section  is  contained  in  a  chapter  of  the  Code  which 
treats  of  "offenses  against  morality  and  decency"  does  not  indicate 
that  its  breach  is  a  misdemeanor.  The  mere  collocation  of  a 
statute  is  not  a  conclusive  test  of  its  character.  Wells  v. 
Com'th,  834. 

28.  Murder — Indictment — Harmless  Error. — One  who  has  been  con- 
victed of  murder  of  the  first  degree  upon  sufi^ient  evidence  cannot 
raise  the  objection  that  the  indictment  charged  him  with  murder 
of  the  first  degree,  instead  of  murder  generally  It  is  a  matter  of 
no  concern  to  him.    Thurman  v.  ComHh,  912. 

29.  Murder — Indictment — Record. — ^Whether  an  indictment  for  murder 

be  of  one  degree  or  another  is  to  be  determined  from  an  inspection 
of  the  indictment  itself,  and  not  from  the  memorandum  which  the 
clerk  makes  on  the  record  of  the  finding  of  the  indictment. 
The  memorandum  is  no  part  of  the  indictment.  Thurman  v. 
ComHh,  912. 

30.  tfew  Trial — Insufficient  Evidence — Conduct  of  Detective. — The  evi- 

dence in  this  case  is  palpably  insufficient  to  support  the  verdict  of 
conviction  which  was  found.  It  consists  solely  of  the  testimony  of 
one  witness,  who  admitted  hia  perjury  in  the  case,  and  of  an 
amateur  detective,  whose  story  furnishes  internal  evidence  of  the 
fact  that  it  was  a  sheer  fabrication,  and  who  resorted  to  methods 
so  flagrantly  reprehensible  as  to  bring  reproach  upon  the  adminis- 
tration of  justice  if  they  were  sanctioned.    Fields  v.  ComHhy  868. 

31.  Sunday  Late — Forfeiture — How  Recovered. — ^The  forfeiture  pre- 
scribed by  section  3799  of  the  Code  for  a  violation  of  the  Sunday 
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law  can  be  recovered  by  civil  warrant  only,  and  the  objection  that 
the  procedure  was  by  a  criminal  warrant  instead  of  a  civil  war- 
rant, may  be  raised  in  this  court  for  the  first  time.  The  question 
of  jurisdiction  of  the  subject  ^matter  of  litigation  is  an  open  one 
in  every  case  until  the  case  is  finally  disposed  of.  Hanger  v. 
Com'th,  872. 

32.  Sunday  Lavoe — Violation  hy  Employer  and  Employee. — Any  person, 

whether  employer  or  employee,  who  violates  the  provisions  of  the 
Sabbath  laws  as  contained  in  section  3799  of  the  Code  is  amenable 
to  the  forfeiture  thereby  imposed.  In  other  respects,  this  case  is 
controlled  by  Wells  v.  Commomcealthf  ante  p.  834.  Puckett  v. 
Com'th,  844. 

33.  Suspension  of  Sentence — Parole — Violation — Computation  of  Time 
— Increased  Punislnnent, — ^A  prisoner  serving  a  jail  sentence  can- 
not be  paroled  by  the  judge  of  the  court  during  good  behavior,  and 
upon  default  remanded  to  jail  to  serve  out  the  original  term  of 
his  confinement,  without  counting  the  period  during  which  he  was 
out  on  parole.  There  is  no  law  in  this  state  authorizing  such  a 
practice.  During  the  period  of  his  parole  he  is  morally  and  actu- 
ally under  the  restraint  of  his  parole,  and  under  the  orders  of  the 
jailor.  To  exclude  the  time  without  a  parole,  would  be,  for  the 
same  offence,  to  impose  upon  the  prisoner  another  and  additional 
punishment  to  that  originally  pronounced.  Scott  v.  Chichester,  93Z. 

34.  Venire  Facias — List — "Of  His  County  or  Corporation.'* — ^A  writ  of 
venire  facias  which  directs  a  sergeant  to  summou  "sixteen  persons 
from  the  list  attached,"  which  is  the  list  required  to  be  drawn 
from  the  box  provided  oy  sections  3142  and  3144  of  the  Code,  neces- 
sarily requires  that  such  persons  be  *'of  his  corporation,"  as  only 
residents  of  his  corporation  are  included  in  the  list  from  which 
he  is  directed  to  summon  sixteen.  The  writ  and  the  list  attached 
constitute  the  writ  of  venire,  and  are  to  be  read  together.  Thur- 
man  v.  Com'th,  912. 

86.  Venire  Facias — When  to  he  Returnable. — A  writ  of  venire  facias, 
returnable  to  the  second  day  of  the  term  of  a  trial  court  is  not  for 
that  reason  invalid  on  its  face  as  the  couit  or  the  judge  in  vacation 
had  the  right  to  direct  it  to  oe  so  returnable,  and,  if  no  ground 
is  assigned  in  the  trial  court  for  quashing  the  writ,  it  will  be  pre- 
sumed in  this  court  that  the  judge  in  vacation  directed  the  writ  to 
be  returnable  to  the  second  day  of  the  term.  Thurman  v. 
Com'th,  912. 

86.  Verdict — Open  Court — Presence  of  Prisoner. — It  sufficiently  ap- 
pears from  the  record  in  this  case  that  the  verdict  of  the  jury  was 
rendered  in  open  court  and  in  the  presence  of  the  accused.  The 
record  states  that  the  jury  "retired  to  their  room  to  consider  of 
their  verdict,  and  after  some  time  they  returned  into  court,  having 
found  a  verdict  in  the  following  words:  *We  the  jury  find  the 
prisoner  guilty  of  murder  in  the  first  degree,  as  charged  in  the 
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within  indictment/  And,  thereupon,  the  prisoner  moved  the  court 
for  a  venire  facias  de  novo,  and  that  a  new  tri*l  be  granted  him, 
the  further  hearing  of  which  is  adjourned.  And  the  said  Leo  C. 
Thurman  alias  F.  C.  Gould,  is  remanded  to  jail."  Thurman  v. 
ComHh,  912. 

See  Appeal  and  Error,  6,  24;  Bills  of  Exceptiox,  3:  Evidence,  19; 
Instructions,  7 ;  Jury,  1 ;  \\  harves,  1 ;  Witnesses,  3. 

CROSSINGS.    See  Railroads,  2,  3,  4,  5,  6,  9,  10,  11. 

CURATORS.    See  Wills,  1. 

CURTESY.    See  Husband  and  Wife,  1,  2. 

CUSTOM.    See  Evidence,  19. 


DAMAGES. 

1.  Excessive  Damages. — The  verdict  of  a  jury  will  not  be  set  aside  as 

excessive  unless  the  damages  are  so  excessive  as  to  warrant  the 
.  belief  that  the  jury  raus^t  have  been  influenced  by  partiality  or 
prejudice,  or  have  been  misled  by  some  mistaken  view  of  the  merits 
of  the  case.    Southern  R,  Co,  ,v^  Smithj  653. 

2.  Verdicts — Excessive  Damages. — The  verdict  of  a  jury  in  an  action 

to  recover  damages  for  a  personal  injury  will  not  be  set  aside  as 
excessive  unless  the  damages  allowed  are  so  excessive  as  to  indicate 
that  the  jury  were  influenced  by  partiality  or  prejudice,  or  misled 
Dy  some  mistaken  view  of  the  merits  of  the  case.  Ches.  d  0.  R, 
Co.  V.  Fortune.  412. 

See  Covenants,  2:  Eminent  Domain,  1,  2,  3,  4,  8. 

DEATH   BY    WRONGFUL   ACT. 

1.  Action  hy  Injured  Party — Revival  after  Death — Final  Judgment — Res 
Judicata. — Under  the  Virginia  statute  giving  a  right  of  action  for 
death  occasioned  by  the  wrongful  act,  neglect  or  default  of  another, 
but  one  action  can  be  maintained  to  recover  damages  for  an  injury 
resulting  in  such  death,  as  there  is  but  one  cause  of  action  in  such 
a  case;  and  whether,that  action  be  brought  by  the  injured  party  in 
his  lifetime  and  revived  after  his  death,  or  a  new  action  be  brought 
by  the  personal  representative  within  the  statutory  period,  as  pro- 
vided in  the  statute,  only  one  recovery  can  be  had,  and  that  for  the 
benefit  of  the  next  of  kin  named  in  the  statute,  where  any  such 
exist.  If  an  action  brought  by  the  injured  party  in  his  lifetime 
be  revived  in  the  name  of  his  personal  representative  after  his 
death,  and  proceed  to  final  judgment,  it  is  a  bar  to  any  other  ac- 
tion to  recover  damages  for  the  same  injury.     The  object  of  the 
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statute  was  to  give  a  right  of  action  where  none  existed  at  common 
law,  and  to  prevent  an  action  from  abaimg  which  would  otherwise 
have  abated,  but  not  to  allow  two  actions  against  the  same  de- 
fendant for  the  same  injury.  Brammer  v.  Norfolk  d  W,  JL 
Co,,  206. 

DEDICATION. 

1.  Acceptance — City  IStrecta — Roads. — The  intention  to  dedicate  a  street 
in  a  city,  or  a  road  in  the  country,  may  be  shown  in  any  way  by 
which  intention  may  be  manifested.  The  acceptance  of  the  dedict- 
tion  may,  in  the  case  of  streets,  be  shown  by  the  acts  of  corpora- 
tion oflBcers,  but  the  acceptance  of  a  road,  in  order  to  impose  upon 
the  public  the  duty  of  keeping  it  in  order,  must  appear  as  a  matter 
of  record,  though  a  formal  acceptance  is  not  necessary.  It  is  suf- 
ficient if  the  record  of  the  proper  tribunal  shows  other  acts  where- 
by the  road  is  claimed  as  a  public  one.  Lynchburg  Traction  Co.  v. 
Guill,  80. 

DEEDS. 

1.  Absence  of  Heal — Conveyance  of  Land. — A  paper  concluding  "Wit- 

ness my  hand  and  seal,"  but  to  which  no  seal  or  scroll  by  way  of 
seal,  is  annexed,  is  not  a  sealed  instrument,  and  is  ineffectual  to 
convey  land  in  this  state.     Bumette  v.  Young,  184. 

2.  Description  of  Land — Case  at  Bar — Vendor  and  Purchaser. — A  deed 

conveying  land,  in  order  to  be  valid  against  a  subsequent  pur- 
chaser, must  so  describe  and  identify  the  property  conveyed  as  to 
afford  the  means,  with  the  aid  of  extrinsic  evidence,  of  ascertaining 
with  accuracy  what  is  conveyed  and  where  it  is.  In  the  case  at 
bar,  the  land  conveyed  was  described  as  situated  on  Chincoteague 
Island  and  embraced  within  certain  courses  and  distances,  but  no 
starting  point  or  ending  point  is  given,  and  hence  the  location  of 
the  land  could  not  have  been  ascertained,  and  the  deed  is  inopera- 
tive as  against  a  subsequent  purchaser  for  value  even  if  he  bad 
notice  of  its  existence.    Merritt  v.  Bunting,  174. 

3.  What  Passes — Appurtenances — Water  Rights. — A  grant  of  all   the 

grantor's  "right,  title  and  claim  of  whatever  kind,  in  and  to*'  cer- 
tain property  carries  with  it,  as  an  appurtenance,  the  easement  of 
a  waterway  over  the  lands  of  the  grantor  to  and  for  the  use  of 
the  premises  granted,  although  such  easement  be  not  expressly 
mentioned.    Code,  Sec.  2443.    Norfolk  d-  W.  R.  Co.  v.  Obenchain,  596. 

See  Boundaries,  3;  Fraud  and  Fraudu-le.nt  Conveyances,  1.  2. 

DEMURRER. 

1.  Voluntary  Statement  of  Grounds — Other  Grounds — Code,  1904,  Sec- 
tion  3271. — Under    the   provisions   of   section   3271    of   the    Code 
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(1904),  where  a  plaintiff  voluntarily  states  in  writing  the  grounds 
of  his  demurrer  to  a  plea  in  abatement,  no  other  grounds  can  be 
considered  than  those  so  stated.  The  fact  that  the  grounds  were 
stated  voluntarily,  and  were  not  required  by  the  court,  is  imma- 
terial. The  statute  applies  as  well  in  one  case  as  the  other. 
Va.  d  Southicestern  R.  Co,  v.  HoUingsworth,  359. 

See  Equity,  0. 

DEMURRER   TO   EVIDENCE. 

1.  Dcmufrer  Overruled — Verdict  Set  Aside — Xew  Trial. — When  a  de- 

murrer to  evidence  is  overruled,  but  the  conditional  verdict  of  the 
jury  is  set  aside  for  lack  of  evidence  to  support  it,  the  trial  court 
should,  upon  request  of  the  demurrant,  permit  him  to  withdraw 
his  demurrer  to  the  evidence,  and  direct  a  new  trial  of  the  whole 
case,  and  not  simply  award  an  inquiry  of  the  damages  sustained. 
Merchants  Trans.  Co.  y.  Masury,  40. 

2.  Doubtful  Conclusion. — On  a  demurrer  to  evidence,  if  there  is  room 

for  difference  of  opinion  among  reasonable  men  as  to  the  conclusion 
to  be  reached,  the  demurrer  should  be  overruled.  Norfolk  d  W.  R. 
Co.  V.  Dean,  505. 

3.  Necessary  Inferences. — Where  the  only  evidence  that  the  insured  was 

not,  at  the  date  of  the  policy,  the  unconditional  and  sole  owner 
of  the  property  insured  consists  of  parol  evidence  offered  by  the 
insurer  as  to  a  written  agreement,  neither  the  date  nor  terms  of 
which  are  shown,  and  the  insurer  demurs  to  the  evidence,  it  is  not 
a  necessary  inference  that  the  agreement  was  in  existence  when  the 
policy  was  issued  and  that  the  insured  could  specifically  enforce 
it,  and  hence  the«e  facts  will  not  be  inferred.  Rochester  Ins,  Oo, 
V.  Monumental  Ass'n,  571. 

DISCLAIMER. 

1.  Parol  Disclaimer  of  Title. — The  acquiescence  of  the  agent  of  one 
party  in  the  directions  given  to  a  surveyor  by  counsel  of  the  other 
party  as  to  the  running  of  a  di-^piited  line,  is  not  a  parol  dis- 
claimer of  title  of  his  principal,  and  the  fact  of  such  acquiescence 
may  be  shown  in  evidence.    Douglas  L.  Co.  v.  Thayer  Co.,  292. 

DOWER.    See  Wills,  5,  6. 

EAS'EMENTS. 

1.  Abandonment. — The  mere  nonuser  of  an  easement  which  has  been 
created  by  grant  does  not  extinguish  it,  or  show  that  it  has  been 
abandoned.  To  show  this,  there  must  be  acts  by  the  owner  showing 
an  intention  to  abandon,  or  an  adver-e  user  by  the  owner  of  the 
servient  tenement,  acquiesced  in   by  the  owner  of  the  dominant 
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estate.  Nothing  short  of  a  user  by  the  owner  of  the  servient  es- 
tate, which  is  adverse  to  the  enjoyment  of  the  easement  by  the 
owner  thereof,  for  a  period  sufficient  to  create  a  prescriptive  right, 
will  destroy  the  right  granted.  Norfolk  d  ^^\  R.  Co.  v.  Oben- 
chain,  596. 

EJECTMENT. 

1.  Burden  of  Proof — Title  at  Commencement  of  Action. — A  plaintiff  in 

ejectment  must  recover,  if  at  all,  on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  that  of  his  adversary,  and  this  title 
must  exist  in  the  plaintiff  at  the  time  of  the  commencement  of  his 
action.  It  cannot  be  acquirea  afterwards.  Merryman  v.  Hoover^ 
486. 

2.  Outstanding   Legal    Title — Subsequent    Purchase. — ^An    outstanding 

legal  title  in  another  than  the  plaintiff,  at  the  time  of  the  institu- 
tion: of  an  action  of  ejectment,  breaks  in  upon  and  disrupts  the 
plaintiff's  paper  title  and  bars  his  recovery.  Nor  can  the  plaintiff 
make  good  the  defect  by  the  subsequent  purchase  of  such  outstand- 
ing title.     Merryman  v.  Hoover^  485. 

3.  Outstanding  Legal  Title  in  State. — A  defendant  in  ejectment  may 

rely  upon  an  outstanding  legal  title  in  the  commonwealth  at  the 
time  of  the  institution  of  the  action,  and  thereby  defeat  the 
plaintiff.    Merryman  v.  Hoover^  485. 

4.  Plaintiff's  Title. — It  is  incumbent  on  the  plaintiff  in  ejectment  to 

trace  his  title  to  the  commonwealth,  or  in  some  other  manner  show 
that  he  is  entitled  to  the  p6&session  of  the  land  sought  to  be  re- 
covered as  against  the  defendant.  Bugg  v.  Seay,  648. 
6.  Prior  Purchaser — Unrecorded  Deed — Proof  of  Payment  of  Considera- 
tion by  Subsequent  Purchaser. — If  a  party  claiming  to  be  the  pur- 
chaser of  a  tract  of  land  for  a  valuable  consideration  and  without 
notice  of  a  prior  unrecorded  deed,  can  maintain  ejectment  against 
the  grantee  therein,  he  must  show  that  he  received  his  conveyance 
ana  actually  paid  the  purchase  money  before  he  had  notice  of  the 
prior  unrecorded  deed.  The  recital  in  his  deed  of  the  payment  of 
the  purchase  money  is  evidence  against  his  grantor,  but  as  against 
the  grantee  in  the  prior  deed  is  mere  hearsay.    Bugg  v.  Seayt  648. 

See  Limitation  of  Actions,  2. 
ELECTION  BETWEEN  DOWER  AND  DEVISE.    See  Wills,  5.  6. 

ELECTIONS. 

1.  Illegal  Registrations — Purc,ing  List — Mandamus. — ^Whether  a  per- 
son offering  to  register  is  a  qualified  voter  or  not  is  to  be  deter- 
mined in  the  first  instance  by  the  registrar,  from  whose  decision 
an  appeal  is  given  to  any  person  denied  registration   (Code,  Sec. 
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83a)  and  whose  list  may  be  purged  of  those  improperly  allowed 
to  register  upon  the  application  of  five  qualified  voters  proceeding 
in  the  manner  pointed  out  by  Sec.  86  of  the  Code.  In  view  of  the 
nature  of  the  duties  devolved  upon  the  registrar  and  of  the'  reme- 
dies afforded  by  sections  86  and  83a  of  the  Code,  mandamus  will 
not  lie  against  a  registrar  to  compel  liim  to  purge  his  list  of  names 
alleged  to  have  been  improperly  registered  by  him.  Bpilter  v. 
Guy,  811. 

EMINENT    D0:\L4IN. 

1.  What  Constitutes  "Z>a?«a(/e." — The  constitutional  inhibition  against 

taking  or  damaging  private  property  for  a  public  use  witliout  mak- 
ing just  compensation  therefor,  and  the  statute  pa^-sed  in  pursu- 
ance thereof,  embrace  and  give  a  remedy  for  every  physical  injury  to 
•  property,  whether  by  noise,  smoke,  gases,  vibration  or  otherwise,  and 
every  case  where  there  is  a  direct  physical  obstruction  or  injury  to 
the  right  of  user  or  enjoyment  of  private  property,  causing  special 
pecuniary  damage  to  the  owner,  for  which  an  action  would  lie  at 
common  law.  There  need  be  no  physical  invasion  of  the  owner's 
real  property,  but  the  owner  may  recover  if  the  construction  and 
operation  of  the  improvement  would  amount  to  a  private  nuisance 
at  common  law,  of  is  tne  cause  of  substantial  damage,  though  con- 
sequential.    Tideivaier  R.  Co.  v.  Shartz€t\  562. 

2.  "Damage'*  by  Smoke,  Xoise,  etc.,  of  Railroads, — Where  the  use  and 

operation  of  a  railroad  will  depreciate  the  market  value  of  prop- 
erty by  reason  of  the  smoke,  noi?e,  dust  and  cinders  arising  from 
the  ordinary  and  lawful  operation  of  the  road,  the  property  is 
"damaged"  within  the  meaning  of  the  constitution  and  the  statute 
passed  in  pursuance  thereof,  and  the  owner  of  such  property  is 
entitled  to  compensation.    Tidewater  R.  Co.  v.  Hhartzer,  562. 

3.  "Damage"'  to  Property — Multiplicity  of  Claims. — The  fact  that  the 

constitutional  guaranty  of  compensation  for  property  "damaged" 
will  give  rise  to  an  infinite  number  of  claims,  is  no  valid  objection 
to  its  enforcement.  The  right  to  compensation  is  co-cxtensive  with 
the  damage  or  injury,  both  in  space  and  in  amount.  No  arbitrary 
rule  on  the  subject  can  be  laid  down,  but  it  will  be  for  commis- 
sioners and  juries,  under  the  supervision  of  the  court'i,  to  determine 
upon  the  facts  of  each  case,  whether  or  not  there  has  been  such 
damage  to  property  as  should  be  compensated.  Tidewater  R.  Co, 
v.  Shartzcr,  562. 

4.  Property  "Damaged'- — Constitutional  Provision — Legislative  Power. 

— ^Under  a  constitutional  provision  forbidding  the  legislature  to 
pass  any  law  whereby  private  property  may  be  taken  "or  dam- 
aged." without  just  compensation,  the  legislature  has  full  power 
to  require  any  company  exercising  the  power  of  eminent  domain 

Vol.  cvii— 122. 
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to  make  compensation  to  any  person  whose  property  is  damaged 
by  the  proposed  improvement,  whether  any  portion  of  the  property 
i»  actually  taken  or  not.  The  legislature  has  full  legislative 
power,  except  so  far  as  restrained  by  the  constitution  expressly, 
or  by  necessary  implication.     Tidewater  R.  Co,  v.  Shartzer,  5C2. 

5.  Finding  of  Commissioners — Weight — Testimony  of  Commisaionera, — 

The  finding  of  the  commissioners  in  condemnation  proceedings  is 
entitled  to  great  weight,  and  is  not  to  be  disturbed  unless  shown 
to  be  erroneous  by  clear  proof.  Great  weight  is  attached  to  the 
view.  The  commissioners  see  the  land  and  can  judge  of  its  value 
themselves,  and  are  also  thereby  better  enabled  to  apply  the  evi- 
dence produced  before  them  to  the  subject  of  controversy,  and  to 
determine  the  weight  to  be  given  to  its  several  parts.  This  rule 
is  not  to  be  disregarded  or  affected  by  the  mere  fact  the  evidence 
relied  on  to  overthrow  the  finding  consists  in  part  of  the  testimony 
of  the  commissioners  themselves,  given  five  years  after  making 
their  report,  which  they  say  was  made  in  strict  conformity  to  the 
instructions  of  the  court.  After  a  long  lapse  of  time,  the  removal 
of  buildings  and  a  complete  change  in  the  condition  of  the  property, 
and  when  recollection  of  the  matter  has  become  vague  and  uncer- 
tain, the  findings  of  commissioners,  made  in  pursuance  of  proper 
instructions  from  the  court,  as  to  the  elements  of  damages  to  be 
considered,  and  supported  by  the  evidence  of  a  number  of  witnesses 
of  intelligence  and  experience,  will  not  be  set  aside  as  excessive, 
although  the  commissioners,  aided  by  memoranda,  furnished  by 
one  of  them,  state  that  $5,000  of  the  $22,900  allowed  by  them  was 
"for  taking  a  man's  business  away  from  him."  Hunter  v.  CheS' 
<^  0.  R.  Co.,  158. 

6.  Just    Compensation — Market    Value — Loss    of    Profit. — Where    the 

whole  property  is  taken  in  condemnation  proceedings  under  con- 
stitutional and  statutory  provisions  declaring  that  private  property 
shall  not  be  taken  for  a  public  use  without  just  compensation,  the 
"just  compensation"  contemplated  is  the  market  value  of  the 
property  in  view  of  any  purpose  to  which  it  is  adapted.  The  full 
and  perfect  equivalent  for  the  property  taken  is  what  the  law 
contemplates  as  the  market  value  thereof.  Loss  of  profits  in  a 
business  destroyed  or  damaged  is  not  an  element  for  consideration 
in  determining  the  market  value  of  the  property  taken,  thou^sh  the 
profits  earned  in  a  business  conducted  on  said  property  are  proper 
to  be  considered  in  determining  the  market  value  of  the  property 
taken.    Hunter  v.  Ches.  d  0.  R,  Co,,  158. 

7.  Public  Use. — Private  property  cannot  be  condemned  **for  the  pur- 

pose of  securing  the  necessary  power  to  operate  a  public  cider  mill 
and  the  machinery  of  a  certain  public  telephone  exchange  now  on 
the  land"  of  the  petitioner,  in  the  absence  of  any  averment  or 
proof  of  the  public  benefit  to  be  derived  therefrom.  The  private 
benefit  of  the  petitioner  too  clearly  predominates  the  public  inter- 
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esl  to  justify  the  condemnation.  The  test  of  a  public  use  is 
whether  a  public  trust  is  imposed  upon  the  property  taken — 
whether  the  public  has  a  legal  right  to  the  use  which  cannot  be 
gainsaid,  denied  or  withdrawn  by  the  owner  after  the  condemna- 
tion and  appropriation.    Dice  v.  ShcrmaUf  424. 

8.  Report   of   Commissioners — Weight — Amount   of  Damages. — Where 

commissioners  in  condemnation  proceedings  have  heard  the  evi- 
dence of  the  witnesses  offered,  and  have  also  viewed  the  premises, 
their  findings  as  to  amount  of  the  damages  which  land  owners  will 
sustain,  are  entitled  to  great  weight,  and  will  not  be  disturbed  by 
the  courts  except  upon  clear  evidence  that  their  estimates  were 
excessive  or  inadequate.  For  error  of  judgment  in  arriving  at  the 
amount  of  damages,  if  any,  there  can  be  no  correction,  especially 
where  the  evidence  is  conflicting,  unless  the  damages  allowed  are 
so  excessive  or  inadequate  as  to  show  prejudice  or  corruption.  The 
commissioners  are  not  bound  by  the  opinions  of  experts  or  the 
apparent  weight  of  the  evidence,  but  may  form  their  own  con- 
clusions.   Barnes  v.  Tidewater  R.  Co,,  263. 

9.  Water  Apart  from  Land — Compensation. — Interests    in   water,   as 

well  as  in  land,  are  subject  to  the  law  of  eminent  domain.  Such 
interests  are  indispensable  to  water  companies,  and,  when  the 
waters  of  a  stream  are  diverted,  the  inferior  riparian  proprietor 
is  entitled  to  compensation  for  the  use  of  the  water  of  which  he 
is  deprived.     Clear  Creek  Co,  v.  Oladeville  I.  Co.,  278. 

10.  Water  Apart  from  Land — Virginia  Statutes — Interest  and  Estate 

in  Land. — Under  the  present  statute  law  of  this  state  (Code,  1904, 
Ch.  40  B),  a  public  service  corporation  having  authority  to  con- 
demn "lands,  water,  water  rights,  or  any  other  property,  and  any 
estate  or  interest  therein  for  its  uses  and  purposes,"  may,  as 
against  a  lower  riparian  owner,  condemn  the  entire  estate  of  such 
owner  in  the  water  of  a  stream  without  condemning  the  bed  of  the 
stream  over  which  the  water  flows.  If  such  owner  owns  the  fee-simple 
estate  in  the  land,  his  riparian  rights  in  the  water  flowing  through 
it  are  appurtenant  and  co-extensive  with  that  estate,  and  no  less 
estate  in  the  water  can  be  condemned.  The  water  flowing  through 
the  land  is  an  interest  in  the  land,  and  nothing  less  than  the 
owner's  wliole  estate  in  this  interest  can  be  condemned,  but  it  is 
not  necessary  to  condemn  his  whole  interest  in  the  land  in  order 
to  acquire  the  water.    Clear  Creek  Co.  v.  Oladeville  I.  Co.,  278. 

EQUITY. 

1.  Court  Commissimier  Disbursing  Funds — Taking  Sides  in  Contro- 
versy.— A  commissioner  appointed  to  disburse  funds  under  the  con- 
trol of  the  court  is  the  mere  agent  of  the  court.  If  doubts  arise  as 
to  which  creditor  is  entitled  to  payment,  he  may  ask  the  advice  and 
direction  of  the  court,  but  he  has  no  right  to  take  sides  in  con- 
troversies over  funds  in  his  hands,  or  to  aid  any  claimant  in  assert- 
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ing  his  right  thereto,  and  documentary  evidenc?e  furnished  by  him 
to  show  that  a  particular  creditor  is  not  entitled  to  a  fund,  is  no 
part  of  the  record,  and  cannot  be  considered  by  the  court  in  the 
determination  of  that  question.    Watts  v.  yewherry,  233. 

2.  Equity  Jurisdiction — Land  in  Another  State, — A  court  of  equity  in 

this  state  cannot  decree  the  sale  of  land  lying  in  another  state. 
Roller  V.  Murray ,  527. 

3.  Equity  Jurisdiction — Mere   Construction   of  Wills  and  Deeds. — In 

order  to  give  a  court  of  equity  jurisdiction  to  take  cognizance  of 
and  construe  a  will,  there  must  be  an  actual  litigation  in  respect 
to  a  matter  which  is  a  proper  subject  of  jurisdiction  of  a  court  of 
equity  as  distinguished  from  a  court  of  law.  The  mere  construc- 
tion or  interpretation  of  wills  and  deeds  which  devise  or  convey 
purely  legal  estates  or  interests,  is  not  of  itself  a  ground  of  equity 
jurisdiction.  The  power  to  construe  such  writings  is  simply  an 
incident  to  the  court's  jurisdiction  over  a  case  on  some  one  of  the 
recognized  grounds  of  equity  jurisdiction.    Hart  v.  Darter,  310. 

4.  Equity    Pleading — Amendments, — Where    a    bill    has     been     twit^ 

amended,  the  evidence  taken,  and  the  case  fully  heard  and  decided 
on  Its  merits,  further  amendments,  offered  without  explanation  or 
excuse,  are  properly  rejected.    Holler  v.  Murray,  627. 

5.  Equity  Pleading — Amendments. — If  a  plaintiff  misdescribes  his  con- 

tract in  his  original  bill,  or  omits  to  mention  a  subsequent  modi- 
fication, or  a  re-execution  of  the  contract  sued  on,  the  error  or 
omission  may  be  corrected  by  amendment  before  an  answer  is  filed 
or  evidence  taken;  and  even  where  the  evidence  disclosed  a  mis- 
description of  the  contract  sued  on,  the  complainant  may  be  per- 
mitted to  amend  his  bill  to  conform  to  the  proof.  Roller  v. 
Murray f  527. 
G.  Equity  Pleading — Demurrer — Consideration  of  all  Pleadings  and  Ex- 
hibits.— Though  a  supplemental  bill  should  intend  to  deny  a  mate- 
rial fact  set  forth  in  the  original  bill,  and  supported  by  exhibits 
filed  therewith,  the  court  is  not  bound  on  demurrer  to  give  effect 
to  such  intendent,  if  the  contrary  appears  from  the  complainant's 
exhibits  or  from  his  case  as  a  whole,  but  will  interpret  for  itself 
the  documents  and  contracts  exhibited,  in  the  light  furnished  by 
their  own  provisions  and  surrounding  circumstances,  and  in  the 
light  of  the  other  exhibits  and  the  other  allegations  of  the  plead- 
ings.   Roller  V.  Murray.  527. 

7.  Equity  Pleading — Parties  Defendant — Lack  of  Interest  or  Liabilitjf. 

— A  demurrer  to  a  bill  to  restore  a  water-right  is  properly  sus- 
tained as  to  a  defendant  who  is  not  charged  to  have  obstructed  the 
right,  whose  rights  are  not  involved  in  the  suit,  and  against  whom 
no  relief  is  prayed  either  by  the  complainant  or  his  co-defendant. 
Xorfolk  <£•  W.  R.  Co.  v.  Obenchain,  596. 

8.  Equity  Practice — ^Suppression  of  Depositions  taken  after  Case  Sub- 

mitted.— The  suppression  of  the  depositions  of  the  complainants  in 
this  cause,  taken  after  the  case  had  been  argued  and  submitted. 
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was  not  error  under  the  circumstances  of  this  case.  The  cause  had 
been  pending  for  some  time,  and  they  had  already  testified  more 
than  once.  Showalter  v.  ShowuUer,  713. 
1).  I88ue  out  of  Chancery — Affidavits  Allowed  by  Statute — Contents. — 
Under  section  3381,  Code  1904,  the  mere  affidavits  of  parties  and 
counsel  that  the  case  will  be  rendered  doubtful  by  conflicting  evi- 
dence, is  not  sufficient  to  warrant  a  chancellor  in  ordering  an  issue. 
The  court  is  still  to  exercise  its  discretion,  on  sound  principles  of 
reason  and  justice,  as  to  the  necessity  for  the  issue,  and  this  it 
cannot  do  unless  the  affidavits  contain  sufficient  facts  to  furnish 
a  proper  basis  for  its  judgment.  The  affidavits  simply  take  the 
place  of  the  testimony  required  prior  to  the  enactment  of  the 
statute.    Stevens  v.  Duckett,  17. 

10.  Issue  out  of  Chancery — Effect  of  Improperly  Ordering — Reversal — 

How  Record  Viewed  on  Appeal. — In  determining  whether  a  trial 
court  erred  in  awarding  an  issue  out  of  chancery,  this  court  will 
not  be  influenced  by  any  matters  connected  with  the  testimony 
taken  on  the  trial  of  the  issue,  but  will  look  simply  at  the  state  of 
the  proof  existing  at  the  time  when  the  issue  was  ordered.  If  it 
appears  that  the  issue  was  improperly  awarded  because  of  the  in- 
sufficiency of  the  affidavits  upon  which  the  application  was  based, 
this  court  will  reverse  the  order  awarding  the  issue,  although  a 
verdict  has  been  found  in  favor  of  the  plaintiiT,  and  will  remand 
the  cause  for  further  proceedings.    Stevens  v.  Duckett,  17. 

11.  Issue  out  of  Chancery — Object — When  to  be  Ordered. — The  object 

of  an  issue  out  of  chancery  is  to  satisfy  the  conscience  of  the 
chancellor  in  a  doubtful  case.  It  is  not  sufficient  that  the  evidence 
is  simply  conflicting,  but  the  case  must  be  doubtful,  and  there  must 
be  proper  evidence  that  it  is  doubtful.  The  propriety  of  ordering 
an  issue  depends  upon  sound  discretion,  which  is  to  be  cautiously 
and  diligently  exercised  according  to  the  circumstances  of  the  par- 
ticular case.  A  party  cannot  be  deprived,  by  an  order  for  an  issue, 
of  his  right  to  a  decision  by  the  court  on  a  case  as  made  by  the 
pleadings  and  proof,  unless  the  conflict  of  the  evidence  is  so  great, 
and  its  weight  so  nearly  evenly  balanced,  that  the  court  is  unable 
to  determine  on  which  side  the  preponderance  is.  Stevens  v. 
Duckett,  17. 

12.  Laches — Reasonable  Time — Demurrer. — In  a  suit  to  rescind  a  con- 

tract for  fraud,  no  precise  time  can  be  stated  within  which  suit 
must  be  brought.  What  is  a  reasonable  time  must,  in  large  meas- 
ure, depend  upon  the  exercise  of  a  sound  discretion  by  the  court 
under  all  the  circumstances  of  the  particular  case.  In  the  case  in 
judgment,  in  view  of  the  allegations  of  the  bill,  the  question  of 
laches  cannot  be  determined  on  demurrer,  but  must  await  the 
coming  in  of  the  evidence  adduced  upon  the  hearing.  Oarrett  v. 
Finch,  25. 
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13.  Multifariousness — Fraud, — In  cases  involving  questions  of  fraud, 
great  latitude  i^  allowed  in  pleading,  both  as  to  the  circumstances 
charged  and  the  parties  impleaded,  provided  one  connected  scheme 
of  fraud  is  averred.  If  justice  can  be  conveniently  administered  in 
the  mode  adopted,  the  objection  of  inultifariousnesa  will  not  lie, 
unless  it  is  so  injurious  to  one  party  as  to  render  it  inequitable 
to  accomplish  the  general  good  at  his  expense.  Garrett  v.  Finch,  25. 

14.  Quieting  Title — Enforcement  of  Lien  on  Part  of  Tract — Irreparable 
Injury. — If  the  purchaser  of  a  part  of  a  tract  of  land,  who,  know- 
ingly, purchased  subject  to  a  vendor's  lien  on  the  whole  tract,  can 
maintain  a  bill  in  equity  against  his  veudor  and  the  holder  of  the 
lien  to  compel  the  enforcement  of  the  lien  against  the  residue  of 
the  tract,  the  bill  must  make  such  definite  averments  of  fact  as 
will  show  iutminent  danger  of  irreparable  injury  if  equitable  relief 
is  not  afforded.    Lennig  v.  Harrisonburg  Imp.  Co.,  458. 

16.  Rescission — Equity  Jurisdiction — Remedy  at  Laic. — Where  a  con- 
tract of  lease  has  been  procured  by  fraud,  the  party  defrauded  haa 
the  right,  upon  discovery  of  the  fraud,  to  elect  to  rescind,  and  to 
invoke  the  aid  of  a  court  of  equity  for  that  purpose.  Garrett  v. 
Finch,  25. 

See  Champerty,  4:  Fbaud  and  Fraudulent  Coxaeyances,  3;  In- 
junctions, 1;  Judicial  Sales,  1;  Partition,  1,  2;  Qliktino 
Title,  1,  3,  4. 

ESTOPPEL. 

1.  Assignment  Induced  by  Debtor — Promise  to  Pay  Assignee — Fraud. — 

If  a  debtor  induces  a  third  person  to  take  an  assignment  of  his 
notes  by  his  assurance  made  beforehand  that  "the  notes  are  all 
right,"  or  if,  after  assignment  and  notice  thereof,  the  debtor  ex- 
pressly or  impliedly  promise?  the  assignee  to  pay  the  notes,  and  the 
retraction  of  such  promise  would  operate  as  a  fraud  upon  the  as- 
signee, in  either  event  the  debtor  is  estopped  from  setting  up  any 
equity  or  defense  he  may  have  against  the  assignor,  however  well 
founded  it  may  originally  have  been.  After  the  notice  of.  the  as- 
signment and  the  promise  to  pay  to  the  assignee,  no  subsequent 
transactions  between  the  assignor  and  the  debtor  can  invalidate 
the  notes  in  the  hands  of  the  assignee.  Isaac  Eberly  Co.  v.  Gib- 
son, 315. 

2.  Ignorance  of  Facts — Possession  Taken  by  Mistake. — ^The  owner  of 

land  encroached  on  by  a  church  building  and  cemetery,  upon  as- 
certaining, for  the  first  time,  that  there  has  been  such  encroach- 
ment, is  not  estopped  from  asserting  his  title  thereto,  when,  at 
the  time  of  the  encroachment,  both  he  and  the  parties  encroaching 
thought  that  the  building  and  cemetery  were  on  the  land  of  an 
adjacent  owner  who  had  consented  thereto.    Davis  v.  Otren.  2S3. 
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FV^IDENCE. 

1.  Abandoned  Pleadings — Impeachment, — Where  an  amended  declara- 

tion has  been  substituted  for  the  original,  the  averments  of  the 
original,  in  the  absence  of  any  evidence  that  they  were  unauthor- 
ized, may  be  introduced  on  the  cross-examination  of  the  plaintiff 
for  the  purpose  of  impeaching  him.  Browder  v.  Houthern  R. 
Co,,  10. 

2.  Admissibility — Objection   by  Party   icho  has  Proved  ^ame  Facts. — 

— ^An  objection  to  the  admissibility  of  evidence  is  imavailable  to 
one  who  has  himself  elicited  the  same  facts  in  the  cause.  Douglas 
L,  Co,  y.  Thayer  Co.,  292. 

3.  Admissibility — Trailer  of  Objection, — An  objection  to  evidence  which 

has  been  improperly  admitted  will  be  deemed  to  have  been  waived 
if  the  objector  subsequently  introduces  the  same  evidence  himself. 
tiouthern  R.  Co.  v.  Hansbrough,  733. 

4.  Objection  to  Admissibility — When  Too  Late. — An  objection  to  repu- 

tation evidence  of  the  location  of  a  corner  will  not  be  sustained 
where  similar  evidence  has  already  been  introduced  without  ob- 
jection.   Douglas  L,  Co,  v.  Thayer  Co,,  292. 

5.  Appeal  and  Error — Objections  for  the  First  Time — Disqualification 

of  Judge — Evidence — Clerk's  Certificate. — The  objection  that  a 
judge  of  a  circuit  court  of  a  circuit  adjoining  that  in  which  the 
suit  was  brought,  or  that  a  city  judge  presided  at  the  hearing  of 
a  cause  without  designation  by  the  governor,  as  required  by  stat- 
ute, cannot  be  made  for  the  first  time  in  this  court;  nor  can  the 
fact  that  the  resident  judge  failed  to  enter  of  record  his  disquali- 
fication to  sit  be  made  to  appear  by  the  certificate  of  the  clerk  of 
the  non-existence  of  such  an  entry.  Such  certificate  is  no  part  of 
the  record.  The  custodian  of  documents  and  records  cannot  estab- 
lish their  non-existence  in  his  office  by  his  certificate  to  that  effect, 
but  must  be  sworn  and  examined  as  any  other  witness.  Smith  v. 
White,  616. 

6.  Construction    of    Writings — Extrinsic    Evidence. — Written    instru- 

ments are  to  be  construed  by  the  terms  used  therein,  if  plain  and 
intelligible.  Extrinsic  evidence  is  not  admissible  for  the  purpose 
of  adding  to,  detracting  from  or  in  any  way  varying  the  plain 
meaning  of  the  instrument  itself.  In  construing  a  writing,  ex- 
trinsic evidence  may,  as  a  rule,  be  admitted  only  for  the  purpose 
of  explaining  a  latent  ambiguity,  or  of  applying  ambiguous  words 
to  their  proper  subject  matter.  Words  of  a  definite  legal  signifi- 
cance, or  which  have  a  well  defined  primary  meaning,  are  to  be 
understood  as  used  in  such  sense,  unless  there  appear  in  the  writing 
a  manifest  intention  of  using  them  in  a  different  sense.  Roanoke 
V.  Blair,  639. 

7.  Custom — Burden  of  Proof — Knowledge  of  Custom. — The  burden  is 

upon  the  party  alleging  a  custom  to  prove  it  by  satisfactory  evi- 
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denee.  Furthermore,  knowledge  of  the  existence  of  the  custom 
must  be  brought  home  to  the  party  to  be  affected  thereby,  unless 
the  evidence  shows  that  it  is  so  uniform  and  notorious  at  the  place 
where  he  resides  as  to  raise  a  prima  facie  presumption  that  lie 
knew  of  it.    Bowles  v.  Rice,  51. 

8.  Dangerous  Character  of  Animal — Opinion — Facts — Case  at  Bar. — It 

being  important  to  show  the  dangerou;*  character  of  a  mule,  a  wit- 
ness who  was  asked  to  stato  the  general  character  and  condition  of 
the  mule,  with  reference  to  .being  wild,  safe  or  dangerous,  replied 
•*bhe  was  a  high  strung  mule,  and  a  little  fiery  and  headstrong, 
and  she  would  not  mind  very  well  when  you  spoke  to  her." 
Held:  The  question  is  admissible.  It  does  not  call  for  an  opinion, 
and  the  answer  does  no  more  than  give  to  the  jury  such  knowledge 
of  the  subject  as  the  witness  had,  from  which  the  jury  could  deter- 
mine whether  or  not  the  animal  was  wild  and  dangerous,  or  safe. 
Blackwood  Coal  Co,  v.  James,  656. 

9.  Effect  of  Acceptance  of  a  Chech  "In  Full  of  all  Demands" — ^The  ac- 

ceptance of  a  check  containing  the  words  "in  full  of  all  demands," 
raises  a  prima  facie  presumption  that  it  is  in  full  payment  and 
discharge  of  all  previously  existing  liabilities,  and  the  burden  of 
overcoming  this  presumption  by  direct  or  circumstantial  evidence 
rests  upon  the  payee.    Lurty  v.  Lurty,  466. 

10.  Excluding  Answer  of  Witness — Anticipated  Answer. — An  exception 

to  the  action  of  a  trial  court  in  refusing  to  permit  a  witness  to 
answer  a  question  will  not  be  considered  by  this  court,  if  the  bill 
of  exception  is  silent  as  to  what  answer  was  expected  to  be  elicited. 
Douglas  L,  Co.  v.  Thayer  Co.,  292. 

11.  Experts — Opinions  Rejected  in   this  Case. — Questions   propounded 

to  a  surveyor  on  the  witness  stand  for  the  purpose  of  eliciting  his 
opinion  as  to  whether  the  matter  in  controversy  myght  not  be 
settled  by  the  location  of  a  designated  line,  or  whether  a  given 
marked  line  is  a  true  line,  do  not  come  within  the  scope  of  expert 
testimony,  and  cannot  be  asked.    Douglas  L.  Co.  v.  Thayer  Co.,  292. 

12.  Fraud — Undue  Influence — Burden  of  Proof — Shifting  of  Burden. — 
Fraud  is  never  presumed,  but  must  always  be  proved  by  the  party 
alleging  it.  This  burden  never  shifts ;  and  while  it  is  necessary  for 
tlie  propounder  of  a  will,  the  probate  of  which  is  resisted  on  the 
ground  of  undue  influence,  to  bring  forward  evidence  to  repel  evi- 
dence of  undue  influence  which  has  been  offered  by  the  other  side, 
the  real  burden  of  proof  upon  the  issue  of  undue  influence  has  not 
changed,  and  it  is  misleading  and  erroneous,  after  having  in- 
structed the  jury  correctly  on  the  subject,  to  further  instruct  them 
that  "the  burden  of  proof  in  this  case  lies  upon  said  propounder  to 
satisfy  the  jury  by  evidence  that  the  paper  writing  propounded  is 
the  last  will  and  testament  of  a  free  and  capable  testator." 
Wallpn  V.  Wallen,  131. 
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13.  Impeaching  Witness — Rehabilitation. — Whenever  the  character  of 

a  witness  for  truth  is  attacked,  either  by  direct  evidence  of  want 
of  truth,  or  by  cross-examination,  or  by  proof  of  contradictory 
statements  in  regard  to  material  facts,  or  by  disproving  by  other 
witnesses  material  facts  stated  by  him,  or,  in  general,  whenever  his 
character  for  truth  is  impeached  in  any  way  known  to  the  law,  the 
party  calling  him  may  sustain  him  by  evidence  of  his  general 
reputation  for  truth.    Ches.  d-  0,  R.  Co.  v.  Fortune,  412. 

14.  Improper  Admission — When  Harmless. — A  judgment   will  not   be 

set  aside  for  the  improper  admission  of  evidence  by  the  trial  court, 
which  could  not  have  prejudiced  the  objecting  party.  Browder  v. 
Southern  R.  Co.,  10. 

15.  Motion  to  Htrike  Out — Specifications  of  Objections. — A  motion  to 
strike  out  the  testimony  of  a  witness  on  a  particular  subject, 
which  has  been  received  without  objection,  is  properly  rejected  if 
the  party  movinor  fails  to  point  out  the  specific  answer  objected  to. 
Douglas  L.  Co.  y.  Thayer  Co.,  292. 

m.  Non-Production  of  Writing — Presumption — Excuses, — Where  it 
develops  during  the  trial  of  an  action  at  law  that  there  is  in  the 
pos-ession  of  the  plaintiff  a  written  contract  affecting  his  right  to 
recover  in  the  action,  no  presumption  will  be  indulged  against  him 
on  account  of  his  non-production  of  the  paper  where  it  appears 
that  he  was  not  called  upon  to  produce  it,  had  no  notice  of  any  de- 
fense which  would  render  the  contract  material,  and,  where  it  does 
not  appear  that  it  w^as  within  his  power  to  produce  it  during  the 
trial.  This  is  especially  true  on  a  demurrer  to  the  evidence  by  the 
defendant.    Rochester  Ins.  Co.  v.  Monumental  Ass'ti,  702. 

17.  Objection  to  Question — Ignorance  of  Witness  on  the  Subject. — An 

exception  to  the  action  of  the  court  in  excluding  a  question  pro- 
pounded to  a  witness,  is  immaterial  where  it  appears  from  the 
answer  of  the  witness  that  he  has  no  knowledge  on  the  subject. 
Douglas  L.  Co.  v.  Thayer  Co.,  292. 

18.  Opinion  Evidence — Experts. — Subject  to  proper  restrictions  based 
on  their  experience  and  knowledge,  witnesses  may  give  their  opin- 
ion as  to  the  distance  within  which  a  locomotive  engine  may  be 
stopped.     Wise  Terminal  Co.  v.  McCormick,  376. 

19.  Opinions  of  X on- Experts — Impressions. — A  witness  must,  as  a  rule, 
state  facts  and  not  his  opinions,  but,  if  the  constituent  facts  can- 
not be  fully  placed  before  the  jury,  a  witness  who  has  had  adequate 
opportunity  for  observation  may,  after  enumerating  such  of  the 
constituent  facts  as  he  can,  state  the  effect  on  his  mind  of  the 
numerous  phenomena  which  constitute  the  impression  of  appear- 
ance, wnether  of  animate  or  inanimate  objects,  as  that  a  substance 
which  he  had  seen  and  examined  was  grease,  or  that  a  mustache 
worn  by  a  man  was  a  false  mustache,  or  that  a  bottle  found  near 

Vol.  cvii— 123. 
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the  place  of  a  homicide  was  the  same  previously  seen  in  the  pos- 
session of  the  accused.    Richards  v.  Cometh,  881. 

20.  Parol  Evidence — Deed  in  Fee — Consideration — Parol  Aijreement  to 

Provide  Right  of  TFay. — A  land  owner  who  has  conveyed  to  a  rail- 
road company  a  fee  simple,  unencumbered,  title  to  a  strip  of  land, 
with  covenants  against  encumbrances  and  for  quiet  enjoyment,  will 
not  be  permitted  to  show,  as  a  part  of  the  consideration  for  the 
deed,  a  prior  or  contemporaneous  parol  agreement  on  the  part  of 
the  company  to  construct  a  private  right  of  way  over  the  land 
conveyed,  under  the  company's  track,  as  a  pass  way  for  his  cattle. 
This  would  be,  in  effect,  the  reservation  of  an  easement  of  the 
right  of  way,  or  a  covenant  to  provide  it,  and  parol  evidence  is  not 
admissible  to  add  any  covenant  to  a  deed,  or  to  enlarge  or  contra- 
dict any  covenant,  or  to  create  a  reservation.  Trout  v.  Sorfolk  d 
TF.  R.  Co,,  576. 

21.  Parol    Evidence    Rule — fiurrounding    Facts    and    Circumstances. — 

Parol  evidence  will  not  be  received  to  vary,  alter,  or  contradict  the 
terms  of  a  valid  written  instrument,  but  where  the  language  of  a 
contract  is  ambiguous,  or  its  construction  doubtful,  courts  are 
not  shut  out  from  the  same  lights  which  the  parties  enjoyed  when 
the  contract  was  executed,  and,  in  order  to  ascertain  the  intention 
of  the  parties,  may  hear  evidence  of  the  surrounding  fact»  and 
circumstances  so  as  to  place  themselves  in  the  same  situation 
which  ine  parties  who  made  the  contract  occupied,  and  thus  judge 
of  the  meaning  of  the  words  and  their  application  to  the  things 
described.    Albert  v.  Tidewater  R.  Co,,  256. 

22.  Parol  Evidence  to  Show  Alteration  of  Writing. — Parol  evidence  i^ 

admissible  to  show  that,  after  an  unsealed  paper  had  been  exe- 
cuted, delivered  and  recorded,  a  scroll,  by  way  of  a  seal,  was 
affixed  to  the  name  of  the  maker,  both  on  the  original  paper  and 
on  the  record,  without  the  knowledge  or  consent  of  the  maker. 
Burnet te  v.  Young,  184. 

23.  Parol  Evidence  to  Vary  Legal  Import  of  Deed. — In  an  action  to 

recover  the  consideration  of  a  deed,  the  consideration  actually  paid 
or  promised  can  be  shown  by  parol  to  have  been  other  than  that 
recited  in  the  deed,  or  the  fact  of  the  payment  of  the  consideration 
agreed  may  be  contradicted,  but  parol  evidence  is  inadmissible  to 
alter  or  contradict  the  legal  import  of  a  deed.  The  legal  import 
of  a  deed  cjjn  no  more  be  contradicted  by  parol  evidence  than  its 
actual  expressions.    Trout  v.  Norfolk  d  W.  R.  Co.,  576. 

24.  Performance — Reasonable    Time — Evidence — Case    at    Bar. — ^Upon 

the  facts  of  this  case,  while  neither  scarcity  nor  inability  to  get 
hands  or  timber  could  excuse  the  plaintiif  from  the  performance 
of  his  contract  in  a  reasonable  time,  still  evidence  of  such  scarcity 
or  inability  was  admissible,  to  be  considered  along  with  all  the 
other   evidence   in    the   case,   in    determining    what   constituted  » 
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reasonable  time  within  which  the  plaintitT  was  to  perform  his 
contract.    Norfolk  d  W,  R.  Co.  v.  Duke,  764. 

25.  Relevancy — Wills — Probate. — On  a  motion  to  admit  a  will  to  pro- 

bate, where  the  only  issue  is  undue  influence,  the  propounder  can- 
not be  asked  if  she  wants  to  hold  on  to  all  of  the  property  of  the 
testator,  to  the  exclusion  of  his  children.  The  evidence  is  irrele- 
vant to  the  issue,  or  to  the  due  execution  of  the  will.  Wallen  v. 
Walletiy  131. 

26.  Survivor   of   Transaction — Death    of   Agent — Testimony   of   Third 

Person. — The  death  of  the  agent  of  one  party  will  not  exclude  a 
third  person  from  testifying  as  to  a  conversation  with  such  agent 
in  his  lifetime,  if  the  conversation  is  otherwise  competent  evidence. 
Douglas  L.  Co.  v.  Thayer  Co.,  292. 

27.  Testimony  at  Former  Trial — N on- Availability  of  Witnesses. — In 
order  that  proof  may  be  admitted  of  what  a  witness  stated  at  a 
previous  trial  between  the  same  parties  and  upon  the  same  issue, 
sufficient  reason  must  be  shown  why  the  original  witness  is  not 
produced,  as  that  he  is  dead  or  out  of  the  state,  or  that  diligent 
enquirj'  for  him  where  it  is  most  likely  that  he  would  be  found 
has  proved  unavailing,  or  that  the  opposite  party  has  caused  his 
absence,  and  the  evidence  on  this  subject  should  be  complete  and 
satisfactory.  In  the  ease  at  bar,  the  evidence  on  the  subject  of 
the  non-availability  of  the  witness  falls  short  of  tnese  requirements. 
Wise  Terminal  Co.  v.  McCormick,  376. 

See  Appeal  and  Error,  8,  21;  Boundaries,  2,  4,  5,  6,  8,  9,  10,  11,  12; 
Contracts  4;  Criminal  Law,  5,  13,  14,  15,  20,  21,  22,  23,  25,  30; 
Equity,  8 ;  Highways,  I ;  Limitation  of  Actions,  3 ;  Quieting 
Title,  2;  Vendor  and  Purchaser,  4;  Wills,  6,  7,  8,  9,  10; 
Witnesses,  2,  3,  4. 

EXECUTORS   AND   ADMINISTRATORS. 

1.  Administration — Right  to  Qualify — Distributees — Legatees — Code, 
Sections  2637  and  Lo39. — When  the  executor  of  a  will  refuses  to 
qualify,  the  right  of  administration  is  conferred  upon  the  dece- 
dent's distributees  by  sections  2637  and  2639  of  the  Code,  and  they 
are  allowed  to  waive  it  in  favor  of  any  other  person  to  be  desig- 
nated by  them:  and,  when  the  distributees  have  designated  such  a 
person,  a  legatee  and  devisee  who  is  not  a  distributee  has  no  right 
to  qualify  or  to  designate  who  shall.  The  word  "distributees,"  as 
used  in  section  2639,  means  those  who  would  be  entitled  under  the 
statute  of  distributions  to  the  personal  estate  of  the  decedent  if  he 
had  died  intestate,  and  does  not  embrace  legatees  and  devisees. 
But  distributees  who  recognize  the  preferable  right  of  the  widow  to 
qualify,  if  the  court  deems  her  a  proper  person,  do  not  thereby 
waive  their  right  to  qualify,  or  to  designate  who  shall,  in  the  event 
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the  court  denies  the  application  of  the  widow  to  qualify.  Smith  v. 
Lurty,  548. 

2.  Administration — Right  of  Widow  to  Qualify — Refusal — Designation 

of  Another — Code,  Sec,  2039. — ^A  widow,  though  otherwise  entitled 
to  the  preferable  right  to  qualify  as  administratrix  with  the  will 
annexed  of  her  husband,  is  properly  refuse<l  the  right  to  qualify 
where  it  appears  that  she  is  hostile  to,  and  not  on  speaking  terms 
with,  the  principal  devisee  and  legatee  under  the  will,  is  litigating 
with  the  curator  of  her  husband's  estate,  and  is  asserting  title 
to  property  which  the  husband  attempted  to  dispose  of  by  his 
will ;  nor,  having  been  refused  the  right  to  qualify,  can  she  desig- 
nate the  person  to  be  appointed.  Section  2639  of  the  Code  does 
not  confer  this  right  upon  her  under  such  circumstances.  8/nith 
V.  Lurty,  548. 

3.  Payments  to  Distributees. — Under   the  circumstances  of  this  case, 

and  there  Deing  no  evidence  of  unsatisfied  debts  against  the  estate 
of  the  testator,  nor  of  costs  and  charges  superior  in  right  to  the 
widow's  claim  as  a  distributee,  it  was  not  error  to  decree  to  her 
out  of  the  fund  in  hand  the  inunediate  payment  of  a  large  part  of 
the  sum  to  which  she  was  entitled  as  a  distributee  of  her  husband's 
e!»tate.    Showalter  v.  Showalter,  713. 

4.  Priority  of  Debts — Guardian  De  Son  Tort. — The  wards  of  a  guardian 

de  son  tort  are  not  entitled,  under  Code,  section  26C0,  to  any 
priority  over  the  general  creditors  of  such  guardian  in  the  admin- 
istration of  his  personal  estate  after  his  death.  The  language  of 
that  section  plainly  accords  priority  only  where  there  has  been 
a  qualification,  and  that  qualification  ha^  been  in  this  state,  and 
cannot  be  extended  by  construction.     Watts  v.  Xewberry,  233. 

See  vv^iLLS,  1. 

EXPERTS.    See  Evidence,  19. 

FORFEITURES.    See  i^exefit  A'Ssoiiations,  1,  2. 

FRAUD  AND  FRAUDULENT  CONVEYANX'ES. 

1.  Deeds — Undue   Influence — Burden   of  Proof — Case   in  Judgment. — 

Undue  influence  to  invalidate  a  deed  or  will  must  be  such  as  to 
overcome  the  will  and  control  the  judgment  of  the  grantor  or  tes- 
tator. The  proof  must  show  that  the  act  was  procured  by  coer- 
cion, by  importunity  which  could  not  be  resisted,  and  that  the 
motive  was  tantamount  to  force  or  fear.  The  burden  ot  proving 
undue  influence  is  always  on  him  who  alleges  it.  In  the  case  in 
judgment,  the  evidence  does  not  sustain  the  charge.  Hoover  v. 
xVe/f,  441. 

2.  Deeds — Undue  Influence — Conveyance  by  Wife  to  Husband. — ^The  fart 

that  the  grantee  in  a  deed  is  the  husband  of  the  grantor  is  a  cir- 
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cumstance  to  be  considered  in  determining  whether  the  deed  was 
procured  by  undue  intluenee,  but  that  fact  alone  would  not  justify 
the  annulling  of  the  deed.    Hoover  v.  .\e^,  441. 

3.  Representations  of  Fact  or  Opinion. — Whether  a  misrepresentation 

is  one  of  fact'  or  opinion  is  not  always  easily  determined.  The 
relative  knowledge  of  the  parties  dealing,  their  intentions,  and  all 
of  the  surrounding  circumstances  affect  the  interpretation,  and 
hence,  are  to  be  considered.  In  the  case  in  judgment,  the  repre- 
sentations alleged  in  the  bill  were  sufficient  to  entitle  the  com- 
plainant to  a  hearing,  and  the  demurrer  should  have  been  over- 
ruled.    Garrett  v,  Finchy  25. 

4.  Voluntary  Conveyances — Deed  to  Wife — Consideration  Paid  hy  Hus- 

band— Case  in  Judgment, — The  evidence  in  this  case  establishes 
the  fact  that  the  only  consideration  for  the  deed  to  a  wife  was  a 
debt  due  by  ihe  grantor's  ancestor  to  her  husband.  The  deed, 
therefore,  was,  in  effect,  a  gitt  of  the  land  from  her  husband,  and 
as  such  was  voluntary  and  void  as  against  his  then  existing 
creditors.    Cramer  v.  tienger,  400. 

5.  Voluntary  Conveyances — Void  as  to  Existing  Creditors  of  Grantor — 

When  Deht  Contracted — Case  in  Judgment. — The  evidence  further 
establishes  the  fact  that  the  complainant's  debt  was  contracted  long 
before  the  date  of  the  voluntary  settlement  on  his  wife.^  The  debt 
grew  out  of  a  contract  made  three  years  before  the  date  of  the 
deed,  under  which  contract  the  husband  received  money  from  the 
complainants  fraudulently  and  wrongfully,  which  they  had  the 
right  to  demand  and  recover  of  him.  It  is  immaterial  that  the  ad- 
justment of  the  account  between  the  parties  was  not  made  till  after 
the  date  of  the  deed.  That  w^ould  not  change  the  fact  that  the 
husband  was  the  debtor  of  the  complainants  prior  to  that  time. 
The  grantor  being  thus  indebted  at  the  time  of  the  voluntary  con- 
veyance to  his  wife,  the  land  conveyed  is  liable  for  the  debt. 
Cramer  v.  Senger,  400. 

See  Bankruptcy,  I;  Cancellation  of  Instruments,  1;  Equity,  12, 
15;  Evidence,  12,  25;  Trusts  and  Trustees,  5,  6;  Wills,  8,  9,  10. 

GUARDIAX  AXD  WARD.    See  Executors  and  Administrators,  4. 

HIGHWAYS. 

1.  Evidence — Burden  of  Proof — Street  Raihrays. — In  an  action  to  re- 
cover damages  from  a  street  car  company  for  an  injury  negligently 
inflicted  on  a  traveller  on  an  alleged  public  highway,  the  burden 
is  on  the  plaintiff  to  show  that  the  locus  in  quo  was  a  public  high- 
way.   Lynchburg  Traction  Co.  v.  GtitM,  86. 
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HOMESTEADS. 

1.  Judgment  for  Breach  of  Contract — Tort — Fraud, — Where  the  right 
of  recovery  in  an  action  is  rested  solely  upon  the  ground  that  the 
plaintiff  has  been  damaged  to  a  certain  amount  by  a  breach  of 
contract  on  the  part  of  the  defendant,  and  not  by  reason  of  a  tort, 
the  mere  use  oi  violent  terms  in  characterizing  the  alleged  fraud 
in  the  procurement  of  the  contract,  and  its  breach,  will  not  suffice 
to  convert  the  breach  of  the  contract  into  a  tort.  Against  a  judg- 
ment obtained  in  such  an  action  the  defendant  may  claim  the 
benefit  of  the  homestead  exemption.    Jewett  v.  Ware,  802. 

HUSBAND  AND  WIFE. 

1.  Property   Held    Under  Act   March,    1900 — Liability  for   Husband^a 

Debts. — The  Act  of  March,  1900,  declaring  that  all  property  of 
married  women  theretofore  or  thereafter  acquired  should  be  free 
from  the  debts  and  liabilities  of  their  husbands  is,  so  far  as  it 
affects  debts  and  liabilities  of  husbands  created  after  the  dale  of 
the  act,  a  valid  exercise  of  legislative  power,  although  the  act  pre- 
serves the  husband's  right  of  curtesy.  The  legislature  has  power 
to  abolish  credit  altogether.    Chilton  v.  Hannah,  661. 

2.  Tenancy  by  Marital  Right — Liability  for  Debts. — ^At  common  law 

the  husband,  immediately  upon  marriage,  became  entitled  to  the 
rents,  issues  and  profits  of  the  wife's  freehold  lands,  independent 
of  birth  of  issue.  The  right  was  vested  by  the  marriage,  and  the 
interest  of  the  husband  was  liable  for  his  debts.  Chilton  v. 
Hannah,  061. 

See  Fraud  and  Fraudulent  Conveyances,  2,  4.  5;  Witnesses,  2. 

INFANTS. 

1.  Guardian  ad  Litem — Xcjpt  Friend. — A  guardian  ad  litem  may  appeal 

in  the  names  of  the  infants,  by  himself  as  such  guardian,  from  a 
decree  adverse  to  their  interest,  but  if  he  fails  to  do  so,  the  infants 
may  appeal  by  some  one  as  their  next  friend.    Givens  y.  Ciew,  435. 

2.  Marriage  Settlements — Disaffirmance. — If  an  infant  feme,  upon  the 

eve  of  her  marriage,  unites  with  her  intended  husband  in  settling 
her  real  estate  upon  herself  and  the  contemplated  issue  of  such 
marriage,  the  act  is  voidable,  and  can  be  disaffirmed  by  her,  when 
the  disabilities  of  infancy  and  coverture  have  been  removed,  where 
she  has,  in  the  meantime,  done  no  act  to  ratify  or  affirm  such 
settlement.  Tabb  v.  Archer,  3  Hen.  &  M.  399  is  disapproved  so  far 
as  it  conflicts  with  this  case.    Smith  v.  Smith,  112. 

See  Trusts  and  Trustees,  1,  2. 

INJUNCTIONS. 

1.  Equity  Jurisdiction — Settlement  of  Accounts — Remedy  at  Law — 
County  Treasurers — Defaults  on  Different  Bonds. — Where  sundry 
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motions  for  judgments  are  pending  against  a  county  treasurer  and 
the  sureties  on  different  bonds  covering  different  periods,  and  it  ia 
claimed  that  the  balances  shown  by  his  settlements  during  his  first 
term  were  mere  paper  balances,  and  that  he  had  squandered  the 
public  funds,  and  had  used  the  revenue  received  during  a  second 
term  to  pay  off  deliquencies  accruing  in  the  first  term,  a  surety  for 
the  second  term  may  go  into  a  court  of  equity  and  have  the  pro- 
ceedings on  said  motions  enjoined,  and  proper  accounts  settled  so 
as  to  ascertain  in  what  fiscal  years  the  defalcations  accrued  and 
the  amounts  thereof,  and  settle  and  determine  the  rights  and 
liabilities  of  the  sureties  and  co-sureties  on  the  several  bonds.  It 
may  be  that  such  surety  might  have  been  able  to  make  his  defense 
at  law,  but  it  is  plain  that  his  remedy  there  is  far  less  complete  and 
adequate  than  in  equity.     U.  8.  Fidelity  Co,  v.  Jordan,  347. 

See  State  Corporation  Commission,  1. 

INSANE  PERSONS.    See  Criminal  Law,  18. 

INSTRUCTIONS. 

1.  Contradiction. — If  contradictory  instructions  on  a  material  point  in 

a  case  have  been  given,  the  verdict  should  be  set  aside,  as  it  can- 
not be  known  by  which  the  jury  were  controlled.  Southern  R.  Co. 
V.  Hanshrough,  733. 

2.  Correct   Verdict — Ruling  on  Instructions. — The  action  of  the  trial 

court  in  granting  an  instruction  becomes  immaterial  when  in  no 
view  of  the  case  could  there  have  been  a  different  verdict.  Bugg 
V.  Seay,  648. 

3.  Evidence  to  Support. — An  instruction  is  properly  refused  when  pre- 

dicated on  the  existence  of  a  fact  denied  by  the  testimony  of  the 
party  offering  the  instruction.     Grasty  v.  Lindsay,  428. 

4.  Lack  of  Evidence  to  Support — Surmises. — An  instruction  which  per- 

mits the  jury  to  look  beyond  the  evidence  to  establish  care  and 
diligence  on  the  part  of  the  plaintiff,  and  negligence  on  the  part 
of  the  defendant,  is  harmful  to  the  defendant,  and  is  not  rendered 
harmless  by  the  fact  that  an  instruction  is  given  at  the  instance 
of  the  defendant  which  sets  forth  his  version  of  the  law  applicable 
to  the  facts  dealt  with  in  the  plaintiff's  instruction  given  over  the 
objection  of  the  defendant.     Southern  R.  Co.  v.  Hanshrough,  733. 

5.  No  Evidence  to  Support. — An  instruction  should  not  be  given  when 

there  is  no  evidence  in  the  case  which  tends  to  support  it,  as  it 
simply  misleads  the  jury,  and  thereby  constitutes  reversible  error. 
Norfolk  d  W.  R.  Co.  v.  Stegall,  231. 

6.  "So  Evidence  to  Support. — It  is  error  to  give  an  instruction  when 

there  is  no  evidence  in  tlie  case  which  tends  to  support  it.  South- 
ern R.  Co.  v,  Hanshrough,  733. 
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7.  Jury  Fully  Instructed — Refusing  Other  Correct  Jiist ructions. — When 

the  instructions  given  fully  and  fairly  submit  the  case  to  the  jury, 
it  is  not  error  to  refuse  to  give  other  instructions  tendered,  al- 
though they  may  contain  correct  statements  of  the  law  as  applied 
to  the  case.     Richards  v.  Vom'th,  881. 

8.  Jury  insufficiently  Instructed. — The   refusal   of  an   instruction,  even 

though  it  correctly  propounds  the  law,  is  not  ground  for  reversal 
of  a  judgment  if  other  instructions  given  upon  the  same  ^ubject 
correctly  propound  the  law,  and  are  sufficient  to  enable  the  jury 
to  apply  tJie  facts  correctly.     Merry  man  v.  Hoover,  485. 

9.  Jury  Sufficiently  Instructed — Harmless  Error. — If  the  instructions 

given  in  a  case  are  correct  and  fully  cover  the  case,  and  are  suffi- 
cient to  enable  the  jury  correctly  to  apply  the  evidence,  it  is  not 
error  to  refuse  to  give  other  instructions  offered,  even  though  they 
correctly  propound  the  law.  It  is  a  case  of  harnile?*--i  error. 
Vhcs.  ijc  0.  R.  Co.  V.  Fortune,  412. 

10.  Aeedless  Multiplication. — As  every  instruction  unneee^sarily  given 

increases  the  chances  of  a  reversal,  the  multiplication  of  instruc- 
tions should  be  avoided  as  far  as  possible.     M'allen  v.  Wallen^  131. 

11.  Xeyligencc — Contributory  'Negligence — Avoiding  Consequences — In- 

structions.— In  the  absence  of  any  evidence  of  negligence  on  the 
l)art  of  tnc  defendant,  after  it  discovered,  or  ouijht  to  have  dis- 
covered, the  peril  of  the  plaintiff,  it  is  error  to  instruct  the  jury  on 
the  subject  of  the  discovered  or  discoverable  peril  of  the  plaintiff. 
Southern  R.  Co.  v.  Hansbrough,  733. 

12.  Partial  View  of  Evidence. — An  instruction  must  not  call  special 
attention  to  a  part  only  of  the  evidence  and  the  fact  which  it  tends 
to  prove,  and  disregard  other  evidence  relevant  to  the  matter  in 
issue.    'Douglas  L.  Co.  v.  Thayer  Co..  292. 

See  Appeal  and  Error,  7,  14,  20. 

1NSIIL\NCE. 

1.  Fire  Insurance — Clause  Against  Encumbrances — Breach — Recorded 
Lien — Xo  Representations — Return  of  Premium. — Where  a  policy 
of  fire  insurance  provides  that  the  policy  shall  be  void  if  the 
property  insured  be  or  become  encumbered  by  any  lien  by  mort- 
gage, deed  of  trust,  judgment  or  otherwise,  prior  or  subsequent  to 
the  date  of  the  policy,  and  at  the  date  of  the  insurance  there  is  t 
deed  of  trust  on  the  proi)erty,  duly  recorded,  the  policy  is  avoided 
thereby,  if  the  company  had  no  other  knowledge  of  such  deed,  al- 
though the  application  for  the  insurance  was  verbal  and  no  ques- 
tions were  asked,  and  no  representations  made  by  the  assured  as 
■^  to  encumbrances.  The  assured,  by  acceptance  of  the  policy,  i» 
charged  with  notice  of  its  contents  and  bound  by  its  conditions, 
and  the  company,  by  issuing  the  policy  without  inquiry,  does  not 
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waive  the  condition  as  to  title  or  encumbraneerf,  unle^i^  the  facta 
were  known  to  the  company  or  its  agents  when  the  policy  was 
issued,  or  the  company  was  chargeabl.^  with  such  knowledge;  nor 
is  the  company  obliued  to  return,  or  offer  to  return  the  premiums 
voluntarily  paid  as  a  condition  piecedent  to  availing  itself  of  its 
defense  to  an  action  on  the  policy.  \a.  tire  d-  Al.  Ins.  Co.  v. 
Case,  588. 

2.  Fire  Insurance — »S'o/e  Ownership  of  Property — Options — Conditional 

Sales — Enforeeahle  Contracts. — Although  an  insurer  of  property 
may  have  given  an  option  upon  it,  or  made  a  conditional  hale  of 
it,  if  he  cannot  specifically  enforce  his  option  or  contract,  he  ia 
•still  the  "unconditional  and  bole  owner"  of  the  property,  and  the 
risk  of  los*i  by  fire  is  his.  Rochester  Ins.  Co.  v.  Monumental 
Ass'n,  701. 

3.  Fire    Insurance — Lnconditional    and    tiole    Ownership — Burden    of 

Proof. — The  burden  ih  upon  the  insurer  to  !-ho.v  that  when  a  policy 
was  issued,  the  insured  was*  not  the  unconditional  and  :^ole  owner 
of  the  property  insured,  if  that  fact  be  in  issue.  Rochester  Ins. 
Co.  V.  Monumental  /I-ss'm,  671. 

See    Benefit    Associations,    1,    2,    3;    Dkmikrkr   to    Kviuence,    3; 
Pleading,  4. 

INTERSTATE  CO^DIERCE. 

1.  Furnishing   Empty   Cars — Car   ticrciee — Rule    I    Unreasonable   Bur- 

ren. — Rule  I  prescribed  by  the  State  Corporation  Commission  for 
the  government  of  tran'-[)ortation  companies  and  shippers  doing 
business  in  this  state,  wliich  requires  such  companies  unccmdition- 
ally  to  furnish  empty  cars  to  shippers  within  four  days  after  ap- 
plication therefor  and  imprjses  a  f)enalty  for  its  violation,  in  so 
far  as  it  applie*^  to  interstate  shipments,  imposes  an  unreasonable 
burden  on  interstate  commerce,  and  is  in  conflict  with  the  Act  of 
Congress  regulating  interstate  commerce.  Where  such  burden  is 
imposed  it  is  immaterial  what  mode  of  procedure  is  adopted  to 
enforce  the  rule,  or  wliat  penalty  is  prescribed.  Southern  R.  Co. 
v.  Commonwealth.  771. 

2.  Furnishing  Empty  Cars — Regulations. — Furnishing  empty  cars  for 

an  interstate  shipment  is  a  necessary  part  of  interstate  commerce, 
and  a  statute  which  undertakes  to  regulate  the  time,  manner  and 
conditions  under  whicli  such  cars  shall  be  furnished,  is  a  regula- 
tion of  an  essential  part  of  interstate  commerce.  Southern  R.  Co. 
v.  (Commonwealth^  771. 

3.  Furnishing  Cars — Reasonable  Regulations  by  States. — A  state  may, 

in  the  absence  of  action  by  Congress,  prescribe  rules  and  regula- 
tions for  transportation  companies  and  shippers  in  the  matter  of 

Vol.  cvii — 124. 
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furnishing  and  loading  cars  for  interstate  shipments,  proyided 
such  rules  and  regulations  be  reasonable  and  just,  and  do  not  in 
their  application  directly  infringe  upon  the  commerce  clause  of 
the  constitution  of  the  United  States,  or  violate  some  right  of 
such  companies  or  shippers  protected  thereby.  For  divergence  of 
opinion  on  this  point,  see  separate  opinions  of  judges.  Southern 
R.  Co.  V.  Commonxjcealih,  771. 

INTOXICATING   LIQUORS.    See  Criminal  Law,  19,  20,  21,  22,  23, 24, 25. 

ISSUE  OUT  OF  CIL\NCERY.    See  Eqihty,  9,  10,  II. 

JUDGMENTS.    See  Partition,  2. 

JUDICIAL  SALES. 

1.  Upset  Bid — Confirmation, — A  judicial  sale  will  not  be  set  aside 
merely  because  an  up^et  bid  of  a  larger  sum  is  oflfered.  If  the 
terms  of  the  decree  of  sale  have  been  complied  with,  and  the  land 
has  been  sold  under  favorable  circumstances  and  has  brought  a 
fair  price,  and  confirmation  is  recommended  by  the  commissioners 
who  made  it,  the  sale  should  be  confirmed.  This  is  especially  true 
where  the  party  objecting  to  the  confirmation  and  tendering  the 
upset  bid,  was  present  at  the  sale  and  had  ample  opportunity  to 
bid.  Stability  and  confidence  in  judicial  sales  will,  in  this  way, 
be  best  promoted,  and  the  best  price  for  property  offered  at  such 
sales  will  be  thus  obtained.     Watkina  v.  Jones,  6.     * 

See  Trusts  and  Trustees,  1,  2. 

JURISDICTION.    See  Criminal  Law,  3. 

JITRY. 

I.  Incompetency — Objection  After  Verdict. — The  objection  that  a  juror 
is  not  competent  because  of  some  personal  incapacity,  comes  too 
late  after  verdict,  and  is  not  good  ground  for  a  new  trial.  Thur- 
man  v.  Com'th,  912. 

See  Criminal  Law,  6,  26,  34. 

LACHES.    See  Equity,  12. 

LANDLORD  AND  TENANT. 

1.  Cancellation  of  Instruments — Case  in  Judgment — Defective  Title  of 
Lessor — Xotice. — The  facts  of  this  case  do  not  warrant  a  rescission 
of  the  executed  contract  of  lease  in  controversy,  even  if  the  lessor 
did  not  have  complete  title  to  an  insignificant  part  of  the  leased 
premises  at  the  time  the  lease  was  made.    Notice  to  the  husband 
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of  the  lessor  of  the  defective  title  and  of  the  lessee's  desire  or  in- 
tention to  rescind  was  no  notice  to  the  lessor,  who  had  executed 
the  leat^e  in  person  which  the  husband  had  no  power  to  make.  No 
notice  was  given  to  the  lessor  herself  until  eighteen  months  after 
the  discovery  of  the  defect,  which  was  then  immediately  remedied. 
Finch  V.  Causey,  124. 

2.  Distress — Abandonment — Hecond   Distress — Character   of   Statutory 

Distress. — The  abandonment  of  a  distress  warrant  for  rent  actually 
due,  after  levy  and  before  removal  or  sale  of  the  property,  or  other 
injury  to  the  tenant,  is  no  bar  to  a  second  distress  warrant  for  the 
same  rent  under  the  statutes  of  this  state,  even  if  it  were  otherwise 
at  common  law.  The  proceeding  under  the  statute  is  judicial  in  its 
character,  and  the  rights  of  the  tenant  are  thoroughly  protected. 
The  landlord  is  no  longer  "his  own  carver,"  as  at  common  law. 
Wickliam  v.  Richmond  Spike  Co.,  44. 

3.  Mill  Site  and  Water — Separate  Values — Distress  for  Whole. — It  is 

unnecessary,  in  this  case,  to  determine  whether  or  not  water 
drawn  from  a  natural  stream  and  conveyed  into  a  permanent,  arti- 
ficial canal,  and  appropriated  to  useful  purposes,  is  per  se  demis- 
able, for  where,  as  in  this  case,  the  covenants  in  a  lease  of  a  mill 
site,  with  sufficient  water  from  an  artificial  canal  to  operate  the 
mill,  are  interdependent,  the  mere  fact  that  the  parties  have  chosen 
to  fix  separate  values  on  the  use  of  the  land  and  of  the  water,  is 
immaterial,  and  the  whole  may  be  recovered  by  distress.  Wick- 
ham  v.  Richmond  Spike  Co.,  44. 

4.  Rent — Use   of  Personal   Property   as  Part   of   Consideration. — The 

presence  of  personal  property  upon  land,  to  be  used  in  immediate 
connection  with  the  land  and  essential  to  its  enjoyment  for  the 
purposes  for  which  the  land  is  leased,  may  immeasurably  increase 
the  rental  value  of  the  land,  and  the  return  for  the  use  of  both 
properties  may  be  stipulated  for  as  rent,  and,  in  case  of  default, 
may  be  distrained  for.     Wickham  v.  Richmond  Spike  Co.,  44. 


LICENSES. 


1.  Scenic  Performances — Uoic  Classed. — A  panoramic  reproduction  of 
the  battles  of  the  Boer  war,  with  scenery  of  the  war  country  and 
military  and  other  equipments  like  those  seen  in  the  battle  por- 
trayed, unaccompanied  by  circus  rings,  trapeze  acting,  clowns  or 
a  menagerie,  is  not  subject  to  the  high  license  tax  imposed  upon 
"shows,  circuses  and  menageries"  mentioned  in  chapter  148  of  Acts 
1902-3,  but  to  the  lower  tax  imposed  by  said  Act  upon  theatrical 
and  other  similar  performances.  The  fact  that  the  price  of  ad- 
mission is  the  same  as  that  charged  by  "circuses  and  other  first 
class  shows"  is  immaterial.  Boer  War  Spectacle  v.  Common- 
wealth, 653. 
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lilMITATlOX  OF  ACTIONS. 

1.  Aoknoicledgment  Under  Seal. — The  three-year  limitation  is  inappli- 

cable to  a  debt  evidenced  by  writing  under  the  signature  and  seal 
of  the  debtor.  If  the  antecedent  debt  were  a  mere  assumpsit,  it 
is  merged  in  the  specialty.    Lurty  v.  Lurty,  4(iG. 

2.  Limitation  of  Actions — Disability  of  Tenant  in  Common. — The  dis- 

ability of  one  tenant  in  common  will  not  prevent  the  statute  of 
limitations  from  running  against  other  tenants  in  common  not 
laboring  under  any  disability.    Merryman  v.  Hoover^  485. 

3.  New     Promise — Acknoicledgment — Evidence — Burden     of     Proof — 

Survivor  of  a  Transaction. — Where  a  husband  sells  personal  prop- 
erty owned  by  himself  and  wife  jointly,  and  takes  the  note  of 
R.,  the  purchaser,  therefor,  payable  to  himself,  and  then  renders 
her  a  statement  in  writing  over  his  signature,  showing  that  her 
share  of  the  sale  amounted  to  a  sum  stated,  '^which  is  due  you 
out  of  R.'b  note  when  collected,"  this  establishes  the  fact  that  the 
husband  was  the  wife's  agent  in  the  transaction,  and  the  language 
used  is  an  acknowledgment  that  he  will  be  due  his  wife  the  sum 
stated  when  the  note  is  paid,  from  which  the  law  implies  a  promise 
to  pay.  The  burden  is  on  the  wife  to  show  the  subsequent  pay- 
ment of  the  note  and  the  date  of  payment,  and  this  may  be  shown 
by  the  maker  of  tlie  note,  notwithstanding  the  death  of  the  hus- 
band, in  an  action  by  her  against  the  curator  of  her  husband's 
estate.  The  limitation  on  such  acknowledgment  is  five  years,  as 
it  is  **a  contract  by  writing,  signed  by  the  party  to  be  charged 
thereby."  Lurty  v.  Lurtyy  460. 

MARRIAGE.    See  Jxfaxts,  2. 

MARRIED  WOMEN.    See  Husband  and  Wife,  I. 

MASTER    ANT)    SERVANT. 

1.  Independent  Contractor — Privity — Case  at  Bar. — Where  a  contractor 
enters  into  an  agreement  with  the  owner  of  a  lot,  whereby  he  en- 
gages to  purchase  the  material,  employ  the  labor,  and  superin- 
tend and  erect  a  building  for  the  owner,  in  accordance  with  plans 
in  hand,  and  at  an  agreed  price,  and  to  render  a  true  account  or 
purchases  and  pay-rolls;  to  use  his  best  efforts  to  secure  material 
and  labor  at  the  lowest  cost;  and  guarantees  that  the  workman- 
ship shall  be  first-class  in  every  respect;  and  in  consideration 
thereof,  the  owner  agrees  to  pay  the  net  cost  of  the  material  and 
labor,  and  to  pay  the  contractor  a  stated  sum,  which  is  designated 
a  commission,  these  facts  constitute  the  contractor  an  independent 
contractor,  and  he  alone  can  sue  a  third  person  for  the  damages 
resulting  from  the  negligent  construction  of  a  portion  of  the  buiM- 
ing  under  a  contract  made  with  him.     Veitch  v.  Jenkins,  08. 
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2.  Infant  Servants — liule  Excluding — FaUe  Representation  as  to  Age, 

— A  general  rule  of  a  railroad  company  which  forbids  the  employ- 
ment of  infants  in  its  train  service,  is  a  reasonable  rule,  and  an 
infant  who,  with  knowledge  of  such  rule,  obtains  service  with  the 
company  by  falsely  representing  himself  to  be  of  age,  and  is  in- 
jured in  the  course  of  such  service  by  reason  of  the  negligence  of 
the  company's  servants,  cannot  recover  damages  of  the  company 
for  such  injury,  although  his  infancy  in  no  way  contributed  to 
his  injury.  His  position  is  that  of  a  trespasser,  or  at  most  a 
bare  licensee,  to  whom  the  company  stands  in  no  contractual  rela- 
tion and  owes  no  other  duty  than  not  to  injure  him  recklessly, 
wantonly  or  wilfully,    yorfolk  d  W.  R.  (Jo,  v.  Bondurant,  515. 

3.  Negligence  of  Servant. — A  master  is  under  no  greater  obligation  to 

care  for  the  safety  of  his  servant  than  the  servant  is  to  care  for 
himself,  and  if  the  servant's  negligence  is  the  proximate  cause 
of  his  injury,  he  cannot  recover  of  the  master.  Pittard  v.  South- 
ern R.  Co.,  1,  . 

4.  Railroads — Fellow  Servants — Constitutional  Provision — Yard  Mas- 

ter Riding  on  Sicitching  Engine — ""Requiring." — If  the  presence 
of  a  yard  master  on  a  switching  engine  is  in  the  usual  and  proper 
discharge  of  his  duties,  he  is  rightfully  there,  and  is  entitled  to 
the  benelit  of  the  protection  afforded  him  by  the  constitutional 
provision  abolishing  the  fellow-servant  doctrine  as  to  every  em- 
ployee engaged  in  any  service  requiring  his  presence  on  a  train, 
car  or  engine.  The  word  "•requiring"  will  not  be  given  such  a 
restrictive  meaning  as  to  exclude  employees  of  this  class.  Southern 
R,  Co,  V.  Smith,  553. 

5.  Railroads — Fellow   Servants — Yard   Master  and   Engineer — Former 

Law. — A  yard  master  of  a  railroad  company,  who  had  no  power  to 
employ  or  discharge  servants,  but  who  directed  the  movements  of 
trains  on  the  yard,  the  shifting  and  changing  of  cars  and  the  mak- 
ing up  of  trains,  and  who  possessed  none  of  the  powers  of  a  vice- 
principal,  was  a  fellow  servant  of  an  engineer  running  an  engine 
on  the  yard  as  the  law  stood  prior  to  the  adoption  of  the  present 
constitution.    Southern  R.  Co.  v.  Smith,  553. 

6.  Railroads — Fellow    Servants — Yard   Master   and   Engineer   Present 

Law. — The  present  constitution  has  abolished  the  fellow-servant 
doctrine  in  cases  like  that  stated  in  paragraph  5  above,  and  the 
company  is  liable  for  an  injury  inflicted  on  a  yard  master  through 
the  negligence  of  the  engineer.    Southern  R.  Co.  v.  Smith,  553. 

7.  Safe  Appliances — Inspectors — Defects  to  he  Looked  For. — The  duty 

of  the  master  to  use  ordinary  care  to  provide  reasonably  safe, 
sound  and  suitable  machinery  and  appliances  for  the  use  of  his 
servants,  applies  as  well  to  car  inspectors  and  repairers  as  to 
other  servants,  where  the  machinery  or  appliance  provided  is  other 
than  the  thing  to  be  inspected  or  repaired.  In  the  latter  case, 
there  can  be  no  recovery  for  injuries  sustained  because  of  defects 


Digitized  by 


Google 


990  Index,  107  Va. 


in  such  machinery  or  appliances  if  the  servant  neglects  his  duty 
of  inspection,  and  the  defect  is  such  as  is  discoverable  by  proper 
inspection.    Browder  v.  Southern  R.  Co.,  10. 

See  Kailboads,  7,  12. 

MERGER.    See  Vendob  and  Purchaser,  1. 

MIXES  AND  MINERALS. 

1.  Erroneous  Assessment — Motion  to  Correct — Allegations  not  Denied 

— Corporation  Commission, — Where  the  notice  of  a  motion  under 
Sec.  437a  of  the  Code  (1904)  to  correct  an  erroneous  assessment 
of  mineral  lands  recites  that  it  was  given  **as  required  by  the 
State  Corporation  Commission/'  which  allegation  is  not  denied, 
it  must  he  accepted  as  true  that  the  proceeding  was  instituted  by 
the  direction  of  said  Commission.  Com'th  v.  Pocahontas  Coa4 
Co.,  066. 

2.  ^'Improved  and   Under  Development.^^— ^The   phrase  "improved  and 

under  developn>ent,"  as  used  in  the  !?tatute  for  assessing  mineral 
lands,  means  opened  up  mine  entries  and  butt  entries  extending  to 
solid  coal,  so  as  to  render  the  land  immediately  accessible  for  prac- 
tical mining.    Cometh  v.  Pocahontas  Coal  Co,,  666. 

3.  Value — Opinion  of  Trial  Judge. — The  opinion  of  a  trial  judge  as  to 

the  value  of  mineral  lands  for  the  purpose  of  taxation  is  entitled 
to  great  weight,  where  it  apY>ears  that  he  resides  in  proximity  to 
the  lands,  and  saw  the  witnesses  and  heard  them  testify.  Com'th 
V.  Pocahontas  Coal  Co.,  666. 

MISDEMEANORS.     See  Criminal  Law,  27. 

MISTAKE.    See  Adverse  Possessiox,  2;  Estoppel,  2. 

MORTGAGES.    See  Trusts  and  Trustees,  4. 

MUNICIPAL   CORPORATIONS. 

1.  Amending  Charters — Constitutional  Provision — General  Statute. — 
Section  117  of  the  Constitution  is  self-executing  in  so  far  as  it 
amends  the  charters  of  cities  and  towns  so  as  to  conform  to  the 
provisions  of  the  Constitution;  and  the  general  law  fqr  the  gov- 
ernment of  cities  and  towns,  passed  in  pursuance  of  the  Consti- 
tution, which  provides  that  for  all  towns  there  shall  be  elected 
every  two  years  a  mayor  and  six  council  men,  who  shall  constitute 
the  council  of  the  town,  operates  to  amend  a  charter  granted  to 
a  town  prior  to  the  Constitution,  which  provided  for  only  five 
councilmen,  one  of  whom  should  be  chosen  as  mayor;  and  the 
official  acts  of  a  mayor  and  council  elected  pursuant  to  such  gen- 
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eral  law,  are  valid  and  binding  when  done  in  pursuance  of  their 
charter  powers.  Beale  v.  Pankey^  215. 
2.  Dissolution. — A  municipal  corporation  is  not  dissolved  by  the  non- 
user  or  misubcr  of  its  franchise,  or  the  failure  to  elect  officers.  The 
legislature  alone  can  dissolve  such  a  corporation.  Beale  v. 
Pankeyy  2l5. 

See  Negligence,  4. 

MURDER.     See  Ckiminal  Law,  28,  29. 

Z^EGLIGENCE. 

1.  How  Charged — Declaration. — Negligence,  as  a  general  rule,  is  a  con- 

clusion of  law  from  facts  sufficiently  pleaded,  and  the  office  of  a 
declaration  is  to  inform  the  defendant  of  the  case  which  he  has  to 
meet,  so  that  he  may  have  a  reasonable  opportunity  to  prepare  and 
make  his  defense.  It  is  not  enough  to  say  that  the  plaintiff  was 
injured,  and  that  the  injury  resulted  from  the  careless  and  negli- 
gent conduct  of  the  defendant;  but  the  facts  relied  on  to  establish 
the  negligence  of  the  defendant,  for  which  he  is  to  be  held  liabler, 
should  be  stated  with  reasonable  certainty.  The  declaration  should 
state  sufficient  facts  to  enable  the  court  to  say,  on  demurrer, 
whether,  if  the  facts  stated  are  proved,  the  plaintiff  is  entitled  to 
recover."  Mere  general  averments  of  negligence  are  not  sufficient. 
Lynchburg  Traction  Co.  v.  Guill,  80. 

2.  Contributory  Negligence. — If  the  proximate  cause  of  an  injury  is  the 

negligence  of  botl^  plaintiff  and  defendant  concurring  at  the  time 
of  the  injury,  there  can,  as  a  general  rule,  be  no  recovery.  Tlie 
law  recognizes  no  gradations  of  fault  in  such  cases.  Smith  v. 
Norfolk  (C-  Tr.  R.  Co.,  725. 

3.  Contributing  to  Injury — Instructions. — It  is  not  necessary  that  a 

plaintiff's  negligence  should  have  caused  the  injury  complained  of 
in  order  to  defeat  his  recovery.  It  will  also  be  defeated  if  his 
negligence  proximately  contributed  to  his  injury;  and  where  con- 
tributory negligence  is  relied  upon  as  a  defense,  an  instruction 
which  excludes  this  doctrine  from  the  consideration  of  the  jury  is 
erroneous.     Southern  R.  Co.  v.  Hansbrough,  733. 

4.  Municipal   Corporations — Streets — Leaving   Sidewalks — Walking   in 
.  Gutter — Negligence. — A    pedestrian    who    leaves    a   city    sidewalk, 

which  is  neither  obstructed  nor  in  an  unsafe  condition,  but  merely 
wet,  muddy  and  in  a  disagreeable  condition  to  walk  on.  and  walks 
in  and  along  an  adjacent  paved  gutter  constructed  for  drainage 
only,  and,  without  exercising  ordinary  care  for  his  own  safety,  falls 
into  a  sewer  inlet  made  in  the  gutter  for  the  purpose  of  drainage, 
is  guilty  of  such  contributory  negligence  as  bars  any  recovery 
against  the  city.  The  necessity  for  such  inlets  is  a  matter  of  com- 
mon knowledge,  of  which  every  one  must  take  notice,  and  the  dan- 
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gers  01  which  they  must  guard  against,  even  where  they  leave  the 
sidewalk  for  sullicient  cause.  Mitchel  v.  City  of  Richmond,  193. 
5.  Self-imposed  Emergency, — The  principle  that  a  person  in  an  emer- 
gency or  great  peril  is  not  required  to  exercise  the  care  required  of 
prudent  persons  under  ordinary  circumstances  has  no  application 
except  in  cases  where  the  plaintiff  has  been  placed  in  a  situation 
of  danger  by  the  negligence  of  the  defendant,  not  united  with  his 
own  negligence.  No  such  allowance  is  made  in  favor  of  one  whose 
own  fault  has  brought  him  into  the  peril  which  disturbs  his  judg- 
ment.    Smith  V.  Norfolk  d  W,  R.  Co.,  725. 

See  Carriers,  1,  2,  3.  4.  5;  Instructions,  4,  11;  Railroads,  1,  2,  3,  4, 

5,  0,  7,  8,  9,  10,  11. 

NEGOTIABLE  INSTIUTMENTS.    See  Bills  and  Notes,  1. 

NEW  TRIAL. 

1.  After-Discovered  Evidence — Counter  Affidavits. — On  the  hearing  of 

fi  motion  to  set  aside  a  verdict  for  after-discovered  evidence, 
counter  affidavits  may  be  received.  To  warrant  a  new  trial  for 
aftpr-di«covered  evidence,  the  evidence  must  be  such  as  ought,  on 
another  trial,  to  produce  an  opposite  result  on  the  merits,  and  not 
merely  for  the  purpose  of  impeaching  or  discrediting  a  witness  on 
the  opposite  side.     Wilson  v.  Kcckley,  502. 

2.  After-Disvorered  iTvidenre — Diligence. — A  motion  for  a  new  trial,  on 

the  ground  of  after-discovered  evidence,  will  be  overruled,  where, 
as  in  this  ca'^e.  the  proffered  evidence  was  not  newly  discovered,  or 
could  have  been  produced  at  the  former  trial  by  the  exercise  of 
reosonable  diligence.     Taliaferro  v.  Shepherd,  5G. 

3.  Costs  of  Former  Trial — Code.  Sec.  3542. — The  provision  of  section 

3.142  of  the  Code  requiring  a  party  to  whom  a  ne.v  trial  is  gi*anted 
to  pay  the  costs  of  the  first  trial  before  the  second  is  had  applies 
only  to  cost>i  in  the  trial  court,  and  not  to  co)sts  in  the  Court  of 
Appeals  incurred  upon  a  writ  of  error.  But,  in  any  event,  this 
burden  i«*  only  imposed  upon  the  party  to  whom  the  new  trial  is 
granted,  and  not  upon  one  who  is  forced  to  submit  to  a  new  trial 
becau!^e  a  verdict  in  his  favor  has  been  set  aside  at  the  instance 
of  his  adversary.    Southern  R.  Co.  v.  Hanshrough,  733. 

4.  Misconduct  of  Party  Subsequent  to  Verdict, — Where  it  appears  that 

a  defendant  in  an  action  at  law,  imme<iiately  after  a  verdict  in  his 
favor,  stated  that  he  had  never  lost  a  case  and  never  expected  to 
if  it  was  left  to  a  jury,  and  gave  five  dollars  to  each  of  the  jurors, 
and  both  he  and  they  were  fined  for  contempt,  and  he  thereupon 
paid  the  fine  asj^es^ed  upon  several  of  the  jurors,  and  it  also  ap- 
pears that  he  attempted  to  bribe  an  important  witness  for  the 
plaintiff,  the  trial  court  should  set  aside  the  verdict  rendered  in 
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his  favor,  notwithstanding  both  defendant  and  jurors  had  been 
punished  for  their  contempt.  Merritt  v.  Bunting,  174. 
5.  Variance  Between  Allegation  and  Proof — Failure  to  Object  to  Eui^ 
deuce — Waiver, — A  verdict  will  not  be  set  aside  on  account  of  a 
variance  between  the  allegation  and  the  proof,  where  the  party 
making  the  motion  made  no  objection  to  the  admissibility  of  the 
evidence  when  offered,  and  submitted  no  motion  to  exclude  it  after- 
wards, but,  on  the  contrary,  accepted  the  issue  irregularly  tendered, 
and  undertook  to  maintain  his  side  of  the  case  by  countervailing 
testimony.  The  objection  will  be  deemed  to  have  been  waived. 
Taliaferro  v.  Shepherd,  56. 

See  Criminal  Law,  30;  Jury,  1;  Mines  and  Minerals,  3. 

PARTIES.    See  Appeal  and  Error,  10,  19;  Equity,  7. 

PARTITION. 

1.  Judgments — Collateral    Attack — Partition — Equity    Jurisdiction, — 

While  a  suit  for  partition  under  section  2562  of  the  Code  cannot  be 
made  a  substitute  for  an  action  of  ejectment,  still  a  court  of  equity 
has  jurisdiction  to  partition  land  under  some  circumstances,  al- 
though the  defendant  claims  title  to  the  whole  tract,  when  he  or 
those  under  whom  lie  claims  title  was  a  joint  owner  with  the  com- 
plainant or  those  under  whom  he  claims  title.  If  such  jurisdiction 
is  upheld  by  the  court  in  the  partition  suit,  its  decree,  even  if 
erroneous,  cannot  be  collaterally  assailed  in  another  suit.  Morgan 
V.  Baley,  331. 

2.  Mature  of  Estate   to   he  Divided — Equity  Jurisdiction, — Where   a 

party  in  possession  of  a  tract  of  land  claims  under  a  title  para- 
mount in  time  and  wholly  distinct  from  and  hostile  to  the  title  of 
another  party,  who  claims  an  xmdivided  interest  in  the  land  under 
a  subsequent  grant  from  the  commonwealth,  the  parties  are  neither 
tenants  in  common,  joint  tenants,  nor  co-parceners,  and  a  court  of 
equity  is  without  jurisdiction  to  decree  a  partition  of  such  land. 
Preston  v.  Va.  Mining  Co.,  245. 

See  Adn'erse  Possession,  1. 

PARTNERSHIP. 

1.  What  Constitutes, — A  mere  participation  in  profits  does  not  always 
constitute  the  participant  a  partner,  but  if  parties  have  a  com- 
munity of  interest  in  the  profits  as  such,  if  they  agree  that  some- 
thing shall  be  attempted  with  a  view  to  gain,  and  that  the  gain 
shall  be  shared  by  the  parties  to  the  agreement,  this  makes  them 
partners.  It  is  not  essential  that  the  parties  shall,  by  agreements 
be  bound  to  share  the  losses.  Miller  v.  Simpson,  476. 
Vol..  cvii — 125. 
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2.  Good  Faith — Disclosures — Vase  in  Judgment. — The  evidence  in  this 

cause  shows  the  existence  of  a  partnership  between  the  appellant 
and  the  appellees  to  purchase  a  designated  piece  of  real  estate  for 
speculation,  and  that,  while  the  relations  of  the  parties  called  for 
the  utmost  good  faith  and  fair  dealing  between  them,  the  appellees, 
after  availing  themselves  of  apiiellant's  plan  to  acquire  the  prop- 
erty, elinnnated  him  as  a  possible  competitor  for  it,  carried  on 
negotiations  behind  his  back,  and  withheld  from  him  information 
of  the  gravest  importance,  vitally  affecting  his  interest,  and  ac- 
quired the  property  for  themselves.  Upon  the  plainest  principles  of 
equity  and  fair  dealing,  the  appellant  is  entitled  to  participate  in 
the  profits  arising  from  the  transaction.     Miller  v.  Ferguson,  249. 

3.  Liability  for  Losses, — If  an  agreement  be  entered  into  between  two 

or  more  persons  to  form  a  partnership,  each  partner  is  entitled  to 
share  in  the  profits,  and  will  also  have  to  share  in  the  losses  with- 
out any  provision  to  the  latter  effect  in  the  agreement,  as  the  law- 
will  impose  that  burden.     Miller  v.  8imj)Son,  476. 

4.  Purchase  and  Sale  of  Land — Statute  of  Frauds — Evidence. — A  part- 

nership for  the  sale  and  purchase  of  land  for  speculation,  the 
profits  to  be  divided  among  the  partners,  is  valid  when  verbally 
made,  and  the  existence  of  the  partnership  and  the  extent  of  the 
interest  of  the  partners  may  be  shown  by  parol.  Miller  r. 
Ferguson.  249. 

PAYMENTS. 

1.  Application  of  Parties — Rights  of  Third  Persons. — ^The  applications 
of  payments  made  by  the  parties  to  a  contract  cannot,  as  a  rule, 
be  questioned  oy  third  persons.  The  right  is  one  existing  strictly 
between  the  original  parties,  and  no  third  person  has  any  authority 
to  insist  upon  any  appropriation  of  such  money  in  his  own  favor, 
where  neither  the  debtor  nor  the  creditor  has  required  it.  Kline 
V.  Miller,  453. 

PLEADING. 

1.  Amended   Declaration — A'eic    Case — Case   at    Bar. — If    an    amended 

declaration  asserts  rights  or  claims  arising  out  of  the  same  trans- 
action, act,  agreement,  or  obligation  as  that  upon  which  the  orig- 
inal declaration  is  founded,  it  will  not  be  regarded  as  for  a  new 
cause  of  action,  however  great  may  be  the  difference  in  the  form 
of  liability  asserted  in  the  two  decljirations.  In  the  case  at  bar, 
the  cause  and  form  of  action  are  the  same  in  both  declarations, 
and  the  amended  declaration  merely  charges  the  negligence  com- 
plained of  in  varying  form  to  meet  the  different  phases  of  the  evi- 
dence.    Wise  Terminal  Co.  v.  McCormick,  370. 

2.  Declaration  in  Tort — Sufficiency. — A  declaration  in  tort  is  sufficient 

which  states  the  facts  with  sufficient  fullness  and  certainty  to  ap- 
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prise  the  defendant  of  the  demand  made  upon  him,  to  be  understood 
by  the  jury,  and  to  enable  the  court  to  say,  upon  a  demurrer, 
whether  or  not  the  plaintiff  is  entitled  to  recover,  if  the  facts 
htat^d  be  proved.    Blacktcood  Coal  Co.  v.  James^  656. 

3.  Debt — ^'il  Debet — Scope. — If  an   action   of   debt  be  brought   on  a 

negotiable  note  against  the  maker  thereof,  and  the  defense  is  that 
there  was  annexed  to  the  note,  as  a  part  and  parcel  thereof,  an 
agreement  in  writing,  stipulating  that  the  note  should  only  be 
payable  on  certain  conditions,  which  had  not  been  fulfilled,  the  de- 
fense may  be  made  under  the  plea  of  nil  debet.  No  special  plea 
is  necessary.    Nottinyham  v.  Ackiss,  63. 

4.  Fire  Insurance  Policy — Noiir Assumpsit. — In  an  action  of  assumpsit 

on  a  fire  insurance  policy,  the  defendant  may,  under  the  plea  of 
non-assumpsit,  show  a  breach  of  conditions  of  the  policy  avoiding 
it  if  the  interest  of  the  assured  was  other  than  "unconditional  and 
sole  ownership,"  or  if  "any  change  in  interest,  title  or  possession" 
took  place  without  notice  to  the  insurer,  Rochester  Ins.  Co.  v. 
Monument  Ass'n,  701. 

5.  Plea  in  Abaternent — X  on -joiner  of  Issue — When  Immaterial. — Where 

there  has  been  no  formal  joinder  of  issue  on  a  plea,  but  it  appears 
that  the  court  to  which  the  parties  had  submitted  all  matters  of 
law  and  fact,  and  the  plaintiflf  and  defendant,  dealt  with  the  case 
as  though  the  pleadings  had  been  perfected;  and  the  evidence  was 
introduced  and  the  case  argued  by  counsel,  and  decided  by  the 
court  as  though  the  utmost  formality  in  pleading  had  been  ob- 
served, the  plaintiff  is  estopped  to  raise  the  objection  of  the  want 
of  such  joinder  in  this  court  for  the  first  time,  as  it  is  manifest 
that  no  injury  has  resulted  to  him  from  the  omission.  Dea trick 
V.  i!itate  Life  Ins.  Co.,  602. 

6.  Plea   in   Abatement — Better   Writ. — As   a   general    rule,   a    plea   in 

abatement  naist  show  a  more  proper  or  sufficient  jurisdiction  in 
some  other  court  of  the  state  wherein  the  action  is  brought,  but 
this  requirement  is  not  available  where  the  plea  show^s  a  condition 
of  facts  under  which  no  court  in  the  state  has  jurisdiction. 
Deatrick  v.  State  Life  Ins.  Co.,  602. 

7.  Plea  to  the  Jurisdiction — Duplicity. — To  constitute  a  sufficient  plea 

to  the  jurisdiction  of  the  court,  every  ground  of  jurisdiction  enu- 
merated in  the  statute  must  be  negatived  in  the  plea;  and  a  plea 
which  does  this,  is  not  bad  for  duplicity.  Deatrick  v.  State 
Life  Ins.  Co.,  602. 

8.  Venue — Corporation  Defendant — Plea  to  Jurisdiction — Better  Writ. 

— In  an  action  of  tort  against  a  railroad  company,  a  plea  to  the 
jurisdiction  is  good  which  avers  that  the  cause  of  action  did  not 
nor  did  any  part  thereof  arise  in  the  county  in  which  the  action 
is  brought,  and  that,  at  the  time  of  the  issuing  of  the  writ  in  the 
cause,  the  defendant  did  not  have  its  principal  office  in  said  county. 
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and  that  it  had  no  president  or  other  chief  officer  residing  in  said 
county,  and  which  further  states  in  what  county  the  cause  of  ac- 
tion, if  any,  did  ari^e,  and  in  what  city  its  principal  office  was  at 
the  time  of  issuing  the  writ  and  still  is.  The  venue  of  all  actions 
in  this  state,  whether  local  or  transitory,  is  fixed  by  statute,  and 
the  statute  declares  where  actions  against  corporations  as  well  as 
individuals  may  be  brought.  Va.  d  Southwestern  R.  Co.  t. 
Hollingsworth,  359. 
9.  Venue — Plea  to  the  Jurisdiction — Proof — Immateriality. — In  an  ac- 
tion against  a  foreign  corporation  to  recover  a  personal  judgment 
against  it,  but  where  no  attachment  is  sued  out,  it  is  immaterial 
whether  the  defendant  did  or  did  not  have  estate  due  it  in  the 
county  where  the  action  is  brought;  and,  on  trial  of  a  plea  to  the 
jurisdiction,  the  lack  of  such  estate  need  not  be  proved.  I>eatrtdt 
V.  State  Life  Ins,  Co.,  602. 

See  Demurrer;  Demlrrer  to  Evidence,  1;  Evidence,  1;  NEOLicE^fCE  1. 

PRINCIPAL  AND    AGENT. 

1.  Constructive  Trust — Misrepresentations — Conveyance  to  Cure  Defect 

in  former  Deed. — One  who  falsely  represents  himself  as  the  agent 
of  another,  and  procures  a  conveyance  of  land  in  his  own  name,  by 
causing  his  vendor  to  believe  that  the  conveyance  is  made  to  cure 
defects  in  a  former  conveyance  of  the  vendor  to  such  other,  is  a 
mere  trustee  for  the  party  really  intended  to  be  benefited  by  the 
grantor.     Va.  Pocahontas  Coal  Co.  v.  Lambert,  3t)8. 

2.  Powers  of  Special  Agent. — ^A  special  agent  is  one  who  is  authorized 

to  do  one  or  more  specific  acts  in  pursuance  of  particular  instruc- 
tions, or  within  restrictions  necessarily  implied  from  the  act  to  be 
done.  His  powers  are  to  be  strictly  construed.  He  possesses  no 
implied  authority  beyond  what  is  indispensable  to  the  exercise  of 
the  power  expressly  conferred,  and  must  keep  within  the  limits  of 
his  commission.  All  persons  deal  with  such  an  agent  at  their  own 
risk  as  to  the  extent  of  his  powers.    Bowles  v.  Rice,  51. 

3.  Ratification — Agent  Acting  for  Himself. — ^Where  a  stranger  holds 

himself  out  as  the  agent  of  another  and  makes  a  contract  or  does 
an  act  for  that  other's  use  or  benefit,  the  latter  may  ratify.  But, 
althoujjh  a  stranger  may  falsely  represent  himself  as  the  agent  of 
another,  yet  if  he  makes  a  purchase  in  his  own  name,  for  his  own 
benefit  and  pays  his  own  money  therefor,  there  can  be  no  ratifica- 
tion. Nor  can  the  supposed  principal,  as  against  the  alleged  agent, 
claim  the  benefit  of  the  purchase  unless  it  was  made  under  such 
circumstances  as  creates  an  estoppel,  or  the  supposed  principal  has 
been  deprived  of  some  legal  right,  or  been  otherwise  injured. 
Va.  Pocahontas  Coal  Co.  v.  Lamhert,  368. 

4.  Representations  of  Agent — Admissions  after  Termination  of  Agency. 

— While  a  principal  is  bound  by  the  representations  of  his  agent 
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made  while  negotiating  a  lease  for  him,  he  is  not  bound  by  the 
admissions  of  such  agent  made  after  the  lease  has  been  entered 
into.    Finch  v.  Causey,  124. 

5.  Special  Agent — Power  to  Sell  for  Cash — Sale  on  Time. — A  power  to 

a  special  agent  to  sell  for  cash  at  any  time  within  thirty  days,  does 
not  authorize  a  sale  on  credit,  even  though  the  credit  does  not 
extend  beyond  the  thirty  days.  A  mere  power  to  sell  without  more, 
implies  a  cash  sale.    Bowles  v.  Rice,  51. 

6.  Special  Agents — Written  Authority — Xotice, — A  party  dealing  with 

an  agent  acting  under  written  authority,  must  take  notice  of  the 
extent  and  limits  of  that  authority.    Finch  v.  Causey,  124. 

PRI^X'IPAL  AXD  SURETY.    See  Set-Offs,  1 ;  Vendor  axd  Purchaser,  2. 


PROCESS. 


(pysU-C^C-^  ^  irvCO^  ^  ■^'^^L'U, 


1.  When  Sent  to  Another  County, — Process  to  commence  an  action  can 
only  issue  to  another  county  than  that  in  which  the  action  is 
brought  when  some  jurisdictional  fact  exists  under  section  3214  of 
the  Code.    Deatrick  v.  State  Life  Ins.  Co.,  002. 

See  Appeal  and  Error,  4;  Constitutional  Law,  8;  Venue,  2. 

PUBLIC  USE.    See  Eminent  Domain,  7. 

QUIETING   TITLE. 

1.  Equity — Jurisdiction — Quieting  Title — Who   May  Sue. — Only  those 

who  have  a  clear,  legal  and  equitable  title  to  land,  and  are  in  pos- 
session thereof,  can  invoke  the  aid  of  a  court  of  equity  to  give 
them  peace,  or  dissipate  a  cloud  on  the  title.  If  a  person  is  out  of 
possession  but  has  a  legal  title,  his  remedy  at  law,  by  ejectment, 
is  full,  adequate  and  complete;  if  he  has  only  an  equitable  title,  Le 
must  first  acquire  the  legal  title,  and  then  bring  ejectment.  Taw 
Title  Co.  v.  Denoon,  201. 

2.  Evidence — Plat  and  Endorsements. — In  a  suit  to  quiet  title,  although 

the  deeds  under  which  the  complainant  claims  title  do  not  in 
terms  embrace  the  land  in  dispute  nor  bring  the  lands  embraced 
within  their  boundaries  into  physical  connection  with  the  land  in 
dispute,  still  an  old  plat  with  endorsements  thereon,  tending  to 
show  that  the  land  in  dispute  is  the  land  of  complainant,  is  ad- 
missible in  evidence  as  a  circumstance  to  be  considered  in  deter- 
mining the  boundaries  and  title,  but  does  not,  in  itself,  constitute 
title.    Austin  v.  Minor,  101. 

3.  Jurisdiction  in  Equity  and  at  Law — CaseHn  Judgment. — Courts  of 

equity  have  jurisdiction  to  remove  clouds  from  the  title  to  land 
where  the  complainant  has  complete  title  and  is  in  possession,  but 
where  the  owner  holds  the  legal  title,  without  actual  possession, 
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and  another,  who  has  not  actual  possession,  asserts  an  adverse 
claim  to  the  land,  the  proper  remedy  is  an  action  of  ejectment, 
and  equity  has  no  jurisdiction.  In  the  case  in  judgment,  neither 
upon  the  issue  of  title  nor  of  possession  has  a  case  been  made  out 
which  justifies  the  interposition  of  a  court  of  equity.  Austin  v. 
Minor,  101. 
4.  Purchaser  of  Part  of  Tract  of  Land  Subject  to  Lien — Suit  to  Compel 
Enforcement  of  Lien. — A  purchaser  in  possession  under  a  deed 
with  a  general  warranty,  but  without  any  covenant  against  encum- 
brances, cannot  maintain  a  bill  against  his  vendor  to  remove  a 
cloud  upon  his  title  created  by  a  vendor's  lien  on  the  whole  tract, 
of  which  that  purchased  is  a  part,  when  there  is  no  averment  of 
the  insolvency  of  his  grantor,  or  of  the  insufficiency  of  the  residue 
of  the  tract  to  pay  the  lien.    Lennig  v.  Harrisonburg  Imp.  Co.,  458. 

See  Equity,  14. 

RAILROADS. 

1.  Connections — Taking  of  Property — Procedure. — Whether  the  crossing 

of  tlie  works  of  one  railroad  company  by  another  is  a  ** taking" 
within  the  meaning  of  the  Constitution,  cannot  be  determined  in 
a  proceeding  before  the  State  Corporation  Commission  to  establish 
the  right  to  cross.  The  right  to  cross,  and  the  terms  and  condi- 
tions thereof,  are  to  be  first  determined.  After  that  is  done,  the 
rights  of  the  parties  can  be  determined  upon  appropriate  proceed- 
ings before  the  proper  tribunal.  Louisville  d  X.  R.  Co,  v.  Inter- 
state R.  Co.,  225. 

2.  Grade-Crossing — Approaching  in  Vehicle — Speed. — A  party  approach- 

ing a  railroad  track  in  a  vehicle  must  not  approach  at  such  rate  of 
speed  as  that  when  he  reaches  a  point  where  he  can  see  or  hear  a 
train  it  is  too  late  to  make  adequate  use  of  such  opportunity  fo 
looking   and   listening  as   the  surroundings  of   the  crossing  wiL 
admit.    Smith  v.  Norfolk  d  W.  R.  Co.,  725, 

3.  Grade-Crossing — Duty  of  Traveller. — It  is  the  duty  of  a  traveller 

about  to  cross  a  railroad  at  grade  to  approach  the  crossing  care- 
fully, and  to  look  and  listen  for  approaching  trains  in  both  direc 
tions  from  which  trains  may  com^.  Not  only  so,  but  his  looking 
and  listening  should  be  done  at  a  time  and  place  to  render  them 
reasonably  effective.  If  he  fails  to  do  so  and  is  injured  by  a  pass- 
ing train  he  cannot  recover  of  the  railroad  company,  although  its 
servants  have  negligently  failed  to  give  the  crossing  signal  re- 
quired by  law,  unless  its  negligence  is  the  sole  proximate  cause  of 
his  injury.  The  vigilance  of  the  traveller  to  escape  injury  is  com- 
mensurate with  that  of  the  railroad  company  to  avoid  the  infliction 
of  injury.    Smith  v.  Norfolk  rf  W.  R.  Co.,  725. 

4.  Grade-Crossing — Negligence  of  Traveller — Presumptions. — In  an  ac 

tion  for  death  inflicted  by  a  railroad  company  at  a  grade  crossing, 
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if  the  evidence  tends  to  show  negligence  on  the  part  of  the  plain- 
tiff's intestate,  it  should  be  left  to  the  jury  to  determine  from  the 
evidence  whether  or  not  he  was  guilty  of  negligence  proximately 
contributing  to  his  death,  and  it  is  error  to  instruct  the  jury  that 
"the  presumption  is,  though  slight,  that  the  plaintiff's  intestate 
did  his  duty  and  what  the  law  required  of  him  in  approa^lung^  the 
crossing."  Where  the  evidence  shows  the  circumstances  under 
which  the  death  was  occasioned,  the  verdict  should  be  based  on 
the  facts  proved  and  upon  the  inferences  reasonably  to  be  drawn 
therefrom,  and  not  upon  presumptions.  Southern  R.  Co.  v.  Hans- 
hrough,  733. 

5.  Orade-Crossiny^-Ohstructcd  View — Negligence — Thoughtlessness, — It 
is  the  duty  of  one  about  to  cross  a  railroad  at  grade  at  a  point 
where  no  local  agency  of  the  company  Jias  lulled  him  into  security, 
to  look  and  listen  in  every  direction  from  which  trains  may  come, 
and  to  do  so  at  a  point  where  looking  and  listening  will  be  effec- 
tive. Thoughtlessness  under  such  circumstances  is  negligence.  If  the 
view  of  the  crossing  is  obstructed  a  higher  degree  of  care  is  de- 
manded both  of  the  traveller  and  of  the  railroad  company  than  at 
other  points.  The  vigilance  must  be  in  proportion  to  the  known 
danger.    Southern  R.  Co.  v.  Hanshroughy  733. 

C.  Grade-Cro8»ing — Obstructed  View — Instructions. — ^Where  buildings 
obstruct  the  view  of  the  grade  crossing  of  a  railroad,  it  is  the 
duty  of  travellers  on  the  highway  and  also  of  the  servants  of  the 
railroad  company,  in  approaching  such  crossing,  to  use  care  in 
proportion  to  the  known  danger;  and,  in  an  action  by  a  traveller 
against  the  railroad  company  for  an  injury  inflicted  at  such  cross- 
ing, it  is  error  to  instruct  the  jury,  as  matter  of  law,  that  the 
existence  of  such  obstruction  "can  in  no  way  affect  the  plaintiff 
in  this  case."    Southern  R.  Co.  v.  Eanshrough,  733. 

7.  yegligence — Employees  on  Yard — Signals — Lookout. — A  railroad 
company  does  not  owe  to  its  employees  engaged  on  its  yards,  over 
which  engines  are  constantly  moving,  the  duty  of  sounding  whistles, 
ringing  bells  or  keeping  a  constant  lookout  to  warn  them  of  dangers 
of  which  they  already  have  knowledge.  Such  employees  are  exposed 
to  more  than  ordinary  peril,  and  should  be  on  the  alert  and  vigi- 
lant to  guard  against  injury  from  the  movement  of  engines  ana 
cars  always  to  be  expected.  Those  in  charge  of  switching  engines 
on  a  yard  have  the  right  to  assume  that  employees  on  the  yard  who 
are  familiar  with  the  dangers  of  the  place,  will  look  out  for  them- 
selves, and  will  not  fail  to  leave  a  place  of  danger  in  time  to 
avoid  injury.  There  can  be  no  recovery  by  an  employee  on  a  yard 
who  negligently  steps  on  to  a  track  on  which  a  switching  engine 
and  cars  are  moving  in  his  direction,  and  who  is  there  injured  by 
the  cars  in  consequence  of  inattention  to  his  surroundings.  Nor- 
folk d  W.  R.  Co.  v.  Belcher,  340. 
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8.  Personal  Injury — Persons  Walking  on   Track — Presumption — Duttf 

of  Company. — The  servants  of  a  railroad  company,  in  charge  of 
one  of  its  trains,  have  the  right  to  assume  that  a  grown  person,  in 
apparent  possession  of  his  faculties,  seen  walking  on  its  track,  will 
get  out  of  the  way  of  an  approaching  train,  but  when  it  is  appar- 
ent that  he  is  imconseious  of  his  danger,  it  is  their  duty  to  do  all 
they  can,  coii^:«»tently  with  their  higher  duty  to  others,  to  save  him 
from  the  consequence&  of  his  own  act,  regardless  of  whether  he  is 
guilty  of  contributory  negligence  or  not.  If  his  presence  is  ob- 
served by  careful  and  experienced  men  operating  the  train,  and 
they,  in  the  exercise  of  their  best  discretion,  do  not  regard  him  in 
danger,  until,  on  getting  nearer  to  him,  he  appears  to  be  uncon- 
scious of  his  peril,  and  they  then  do  all  in  their  power  to  prevent 
an  injury  to  him,  though  without  avail,  the  company  is  not  liable. 
Norfolk  d  W.  /?.  Co.  v.  Dean,  505. 

9.  Private  Crossings — Proceeding  under  Code  (1904)  t^cc.  r294b  (2). — 

The  fact  that  owners  of  land  adjacent  to  a  railroad  in  their  written 
request  to  the  company  demanded  eight  crossings,  while  they  only 
designated  two  in  their  notice  for  the  appointment  of  commission- 
ers  under  8ec.  1294b  (2),  Code  1904,  is  not  such  evidence  of  bad 
faith  on  their  part  as  will  warrant  the  trial  court  in  refusing  lo 
appoint  commissioners.  The  railroad  company  is  not  prejudiced 
by  the  application  for  only  two  of  the  crossings.  Adams  v.  Tide- 
xcater  R.  Co,.  798. 

10.  Private  Crossings — Roads  under  Construction. — The  statute  prorid- 

in<r  for  the  appointment  of  commissioners  to  determine  whether  a 
railroad  company  shall  be  compelled  to  construct  wagon  ways 
across  its  riijht  of  way  for  the  use  of  abutting  owners  applies  as 
well  to  railroads  in  process  of  construction  as  to  those  in  actual 
operation.  Tlie  statute  is  remedial,  and  should  receive  a  reas6nable 
construction  so  as  to  effect  the  ends  for  which  it  was  enacted. 
Adams  v.  Tidciratcr  R.  Co.,  798. 

11.  Unlau'fnl  Si>frd — Proximate  Cause  of  Injury. — ^The  unlawful  rate 
of  speed  at  which  a  train  is  running  at  the  time  an  injury  is  in- 
flicted on  a  traveller  at  a  grade  crossing  does  not  create  a  cause 
of  action,  unless  it  is  the  sole  proximate  cause  of  the  injury  com- 
plained of.    Southern  R.  Co.  v.  Hanshrough.  733. 

12.  Yards — Sounding  Signals — Case  at  Bar. — A  railroad  yard  is  a  place 
of  ceaseless  activity,  where  cars  are  being  shifted  and  engines 
moved,  and  those  engaged  therein  are  exposed  to  more  than  ordin- 
ary danger,  and  should  be  alert  to  guard  against  such  dangers. 
The  sounding  of  whistles  and  the  ringing  of  bells  at  such  places  is 
not  essential  for  the  protection-  of  employees,  but  would  tend  t"? 
increase  the  confusion.    In  the  case  at  bar,  an  employee  was  killed 
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in  a  railroad  yard,  but  the  evidence  fails  to  establish  negligence  on 
the  part  of  the  company.    Pittard  v.  kiouthern  R.  Co.y  1. 

See  Carriers,  2,  3,  4,  5;  Contracts,  1;  Evidence,  20  j  Master  and 
Servant,  2,  4,  5,  6;  State  Corporation  Commission,  2,  3,  4; 
Waters  and  Watercourses,  2. 

RAPE.    See  Criminal  Law,  2,  3. 

REAL  PROPERTY.    See  Disclaimer. 

RECEIVERS.    See  Wills,  1. 

RENT.    See  Landlord  and  i  en  ant. 

RECISSION.    See  Equity,  12  ,16. 

RES   JUDICATA. 

1.  Appeal  and  EiTor — Questions  In  coked — Ucs  Judicata. — Where  this 

court  has  approved  an  in.st ruction  which  in  effect  construed  the 
contract  in  suit  to  be  severable,  it  is  not  error,  on  a  second  trial, 
for  the  trial  court  to  refuse  an  instruction  to  the  effect  that  the 
contract  was  entire.    Norfolk  d  W,  R.  Co.  v.  Dufce,  764. 

2.  Appeal  and  Error — Questions  Necessarily  Involved — Res  Judicata — 

Jurisdiction  of  Trial  Court. — 'When  this  court  decides  a  case  on  its 
merits  and  remands  it  to  the  trial  .court  for  a  new  trial,  the  juris- 
diction of  the  trial  court  is  necessarily  involved,  and,  after  the 
period  for  rehearing  in  this  court  has  passed,  the  decision  of  that 
question  becomes  the  law  of  the  case  in  all  courts  of  the  common- 
wealth. It  is  immaterial  that  the  question  of  jurisdiction  was  not 
expressly  presented  and  decided.  It  was  necessarily  involved.  "Nor- 
folk d  W,  R.  Co.  V.  DukCy  764. 

See  Death  by  Wrongful  Act,  1. 
SET-OFF  AND  RECOUPMENT. 

1.  Principal  and  Surety — Insolvency  of  Principal — Set-Off  by  Surety. — 
the  surety  of  an  insolvent  principal,  who  subsequently  becomes  in- 
debted to  such  principal,  may,  in  equity,  set  off  his  liability  as 
surety  against  his  indebtedness  as  against  a  third  person  whose 
rights  have  subsequently  accrued.  Courts  of  equity  always  recog- 
nize the  influence  of  ins^olvency  on  the  rights  of  parties  touching 
the  matter  of  set-offs,  and,  in  adjusting  transactions  between  them, 
will  regard  the  equities  of  the  solvent  party,  and  so  accommodate 
their  affairs  as  to  minimize,  as  far  as  consistent  with  the  rights 
of  third  persons,  loss  from  that  cause.    Childress  v.  Jordan,  275. 

SOCIAL  CLLTBS.    See  Clubs,  1,  2. 
SPECIFIC   PERFOR^LANCE. 

1.  Discretion — Sale  ly  Exeruior — Injury  to  Beneficiaries. — Specific  per- 
VoL.  cvii— 126. 
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fornianees  rests  in  the  sound  judicial  discretion  of  a  court  of 
equity,,  and  will  not  be  decreed  against  an  executor,  although  he 
has  a  dis>cretionary  power  of  sale,  where  it  would  be  prejudicial  to 
the  interests  of  infant  beneficiaries  who  oppose  the  sale,  and  when^ 
the  executor  himself  has  refused  to  perform;  but  the  purchaser 
will  be  left  to  his  remedy  at  law  against  the  executor.  Although 
an  executor  acts  in  good  faith,  and  within  his  powers,  he  will  not 
be  compelled  to  perform  against  the  interest  of  beneficiaries,  ever* 
though  the  court  would  have  compelled  performance  between  two 
persons  acting  for  themselves  only.    (Hvens  v.  Clem,  435. 

2.  Meeting  of  Minds  on  Subject  and  Terms  of  Contract. — Where  the 

court  is  unable  from  all  the  circumstances  of  the  case,  to  say 
whether  the  minds  of  the  parties  met  upon  all  the  essential  par- 
ticulars of  a  contract,  or,  if  they  did,  then  cannot  say  exactly 
upon  what  substantial  terms  they  agreed,  or  trace  out  any  par- 
ticular line  where  their  minds  met,  specific  performance  will  be 
refused.     Clinch  field  Coal  Co,  v.  Powers,  393. 

3.  When  it  will  be  Decreed. — All  applications  for  the  specific  perform- 

ance of  contracts  are  addressed  to  the  sound  judicial  di!>cretion  of 
the  court,  regulated  by  established  principles,  and,  to  warrant  en- 
forcement, the  contract  must  be  clearly  ascertained  and  distinctly 
proved,  and  must  be  reasonable,  certain,  legal  and  mutual,  and 
founded  on  a  valuable,  or  at  least  meritorious  consideration;  and 
the  complainant  must  not  have  been  backward,  but  ready,  desirous, 
prompt  and  eager.    Clinchfield  Coal  Co.  v.  Powers,  393. 

STATE  CORPORATION  COMMIS*SION. 

i.  Jurisdiction  over  Public  Service  Corporations — PubVw  Duties — Pri- 
vate Rights — Injunctions. — The  constitutional  provision  creating 
the  State  Corporation  Commission  and  defining  its  duties  and 
powers,  and  the  Acts  of  Assembly  passed  in  pursuance  thereof 
manifest  that,  so  far  as  public  service  corporations  are  concerned, 
the  body  was  created  to  procure  from  them  better  service  for  the 
public,  and  to  that  end  the  Commission  was  given  power  and  au- 
thority over  corporations  chartered  and  doing  business  in  this 
stat€  in  the  performance  and  discharge  of  their  public  duties,  but 
it  was  not  intended  to  confer  upon  the  Commission  jurisdiction  to 
hear  and  determine  cases  against  such  corporations  in  which  the 
matters  in  controversy  relate  primarily  to  injuries  to  private  prop- 
erty rights,  and  only  aff'ect  the  public  incidentally.  The  Commis- 
sion, therefore,  has  no  jurisdiction  to  enjoin  one  public  service 
corporation  from  infringing  upon  the  private  rights  of  another  sucii 
corporation  in  which  the  public  U  only  incidentally  interested. 
Newport  Xeics  Light  rf  Water  Co.  v.  Peninsular  W,  Co.,  695. 
2.  Railroads — Connections — Findings  of  State  Corporation  Commission 
— Case  at  Bar. — The  constitution  declares  that  the  findings  of  the 
State  Coiporation  CommiFsion  shall  be  deemed  to  be  prima  facie 
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correct,  but,  without  invoking  that  provision,  the  evidence  in  this 
case  is  ample  to  warrant  the  finding  of  the  Commission  that  the 
connection  established  by  it  between  the  two  railroads,  which  are 
parties  to  this  proceeding,  is  reasonably  necessary.  Louisville  d 
N.  R.  Co.  V.  Interstate  R.  Co,,  225. 

3.  Railroads — Connections — Powers  of  State  Corporation  Commission. 

— The  State  Corporation  Commission  may,  under  the  powers  con- 
ferred by  section  1294d,  sub-section  37  of  the  Code  of  1904,  estab- 
Ihh  as  many  connections  between  two  railroads  as  may  be  reason- 
ably necessary  for  the  convenient  interchange  of  traffic  between 
such  roads,  and  for  the  accommodation  of  said  roads  and  the 
public.  The  section  does  not  contemplate  simply  on  connection  at 
a  suitable  point.  It  is  a  remedial  statute  and  should  be  liberally 
construed.    Louisville  d  A\  /?.  Co.  v.  Interstate  R.  Co.,  225. 

4.  Railroads — Connections — titate     Corporation      Commission — Appeal 

and  Error. — Upon  affirmance  of  an  order  of  the  State  Corporation 
Commission,  establishing  a  connection  between  two  railroads,  this 
court  will  leave  it  to  the  Commission,  which  has  ample  authority 
in  the  premises,  to  carry  out  it*  suggestions  as  to  the  manner  in 
which  the  parties  shall  afford  to  each  other  proper  facilities  in 
their  traffic  relations.  Louisville  d  \.  R.  Co.  v.  Interstate  R. 
Co.,  225. 

See  Interstate  Commerce. 

STATUTES. 

1.  Construction — Unambiytious  Language. — If  the  language  of  a  statute 
is  free  from  doubt  and  ambiguity,  the  same  strictness  is  to  be 
applied  in  its  construction  as  is  applied  in  construing  grants  and 
contracts  between  private  persons.     Roanoke  v.  Blair,  639. 

SU^XDAY.    See  Clubs,  1 ;  Criminal  Law,  27,  31,  32. 

TAXATION. 

1.  Funds  in  Court — Distribution — Paj/ment  of  Taxes. — Upon  principle, 
and  also  in  accordance  with  the  provisions  of  Sec.  492b,  Code,  1904, 
it  is  the  duty  of  a  court,  before  distributing  a  fund  under  its 
control,  to  provide  for  the  payment  of  taxes  and  levies  due  by 
the  debtor  whose  assets  are  being  distributed.  A  court,  as  the 
representative  of  the  sovereignty  of  the  state,  should  make  no 
order  for  the  distribution  of  funds  under  its  control  until  pro- 
vision is  made  for  the  payment  of  taxes  and  levies  due  to  the 
commonwealth  and  it^  municipalities.  Taylor  v.  Sunderlin-  Meade 
Co.,  787. 

See  Appeal  and  Error,  1 ;  Licenses,  1 ;  Mines  and  Minerals,  1,  2,  3. 
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TELEGRAPH  AND  TELEPHONE  COMPANIES. 

L  Failure  to  DeUver  Message — Penalties — Constitutional  Law. — If  a 
telegraph  company  fails  to  deliver  promptly  a  telegram  sent  from 
one  point  to  another  within  this  state,  it  is  liable  to  the  penalty 
imposed  by  section  I294h  of  the  Code  (1904),  although  the  receiv- 
ing point  be  a  navy  yard,  under  the  exclusive  "legislative  jurisdic- 
tion of  the  Federal  Government.  All  subjects  of  legislation  not 
prohibited  by  the  Federal  and  State  Constitutions  are  within  the 
discretion  of  the  General  Assembly,  and  this  subject  is  not  so 
prohibited.    West,  U.  Tel.  Co.  v.  Chiles,  60. 


TRIAL. 

1.  Argument  of  Counsel — Doubtful  Suggestions. — It  is  far  better  for 

counsel  to  content  themselves  with  asking  a  verdict  of  the  jury 
based  upon  the  law  and  the  evidence,  without  suggestions  of  a 
nature  which  might  imperil  an  otherwise  righteous  judgment. 
Lynchburg  Traction  Co.  v.  Qtiill,  86. 

2.  Construction  of  Written  Contract  for  the  Court. — Where  the  rela- 

tion of  the  parties  to  a  contract  depends  upon  a  written  contract, 
unambiguous  in  its  terms,  and  this  fact  is  to  be  determined  in  an 
action  at  law,  brought  by  one  of  said  parties  against  a  third  per- 
son, it  is  the  province  of  the  court  to  construe  the  contract,  and, 
as  a  matter  of  law,  to  determine  the  relation  between  the  parties. 
Veitch  V.  Jenkins,  68. 

3.  Rejection  of  Evidence — When  Harmless. — It  is  unnecessary  to  decide 

whether  the  trial  court  erred  in  rejecting  evidence,  where  it  ap- 
pears that  if  the  rejected  evidence  had  been  received,  the  jury 
could  not  have  found  any  other  verdict  than  the  one  they  did  find. 
Bugg  V.  8eay,  648. 

See  Bills  of  Exception,  3;  Demurrer  to  Evidence,  1,  3;  Witnesses  i. 

TRUSTS  AND   TRUSTEES. 

1.  Sale  of  Infants'  Lands — Affidavits  as  to  Property — Other  Judicial 

Sales. — While  affidavits  are  admissible  upon  the  question  of  the 
confirmation  of  an  ordinary  judicial  sale,  the  propriety  of  making 
a  sale  under  section  2616  of  the  Code,  or  of  confirming  a  condi- 
tional sale,  made  before  suit  brought  under  that  section,  cannot 
be  determined  upon  ex  parte  affida\nts.    Smith  v.  White,  616. 

2.  Sale  of  Infants'  Lands — Conditional  Sale  Before  Suit — Confirmation 

— Evidence  Required. — In  a  suit  brought  under  the  statute  for  the 
sale  of  lands  of  persons  under  disabilities,  a  conditional  sale  made 
before  suit  brought  may  be  approved  and  confirmed  by  the  court 
as  well  as  a  sale  directed,  but,  in  either  case,  it  must  be  clearly 
shown  as  a  condition  precedent  to  such  confirmation  or  order  of 
sale,  independently  of  any  admissions  in  the  answers,  that  the  in- 
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terests  of  the  infants,  insane  persons,  or  beneficiaries  in  the  trust, 
as  the  case  may  be,  will  be  promoted  thereby.    Smith  v.  White^  616. 

3.  Tracing  Funds, — In  order  to  recover  a  trust  fund  which  has  been 

misapplied  by  the  person  holding  it  in  a  fiduciary  capacity,  it  must 
be  clearly  identified  or  distinctly  traced  into  the  property,  chose 
in  action,  or  fund,  which  is  to  be  made  the  subject  out  of  which 
the  trust  fund  is  to  be  replaced.  It  is  not  sufficient  simply  to 
trace  a  fund  to  the  estate  of  the  defaulting  fiduciary.  Watts  v. 
yewherry,  233. 

4.  J^rust  Deeds — Conveying  Particular  Interest — Inurement. — The  lien 

of  a  deed  of  trust  on  an  undivided  fifth  interest  in  a  tract  of  land, 
which  is  lost  to  the  trust  creditor  by  reason  of  a  superior  lien 
thereon,  cannot  be  extended  to  a  wholly  different  undivided  tenth 
interest  in  the  same  tract  which  was  not  conveyed  by  the  deed  of 
trust,  and,  in  fact,  not  owned  by  the  trust  grantor  at  the  time 
the  deed  of  trust  was  made.    Watts  v.  Xewberry,  233. 

5.  Trust  Deeds — Inconsistent  Reservations — Accelerating  Date  of  Sale 

— Fraud  Per  Se. — While  a  deed  which  reserves  to  the  grantor 
powers  inconsistent  with  the  avowed  object  of  the  deed,  is  fraudu- 
lent per  «e,  a  provision  in  a  deed  for  the  benefit  of  creditors  of  a 
grantor  which  authorizes  a  sale  of  the  trust  subject  at  an  earlier 
dale  than  that  fixed  by  the  deed,  if  desired  by  the  grantor,  is  not 
repugnant  to  and  inconsistent  with  the  avowed  object  and  purpose 
of  the  deed  so  as  to  render  it  invalid.    Bowling  v.  Davidson,  389, 

6.  Trust  Deeds — Inconsistent  Reservations — Fraud  Per  8e.-=—A  general 

deed  to  secure  creditors  is  not  fraudulent  per  se,  because  of  the 
fact  that  the  trustee  is  permitted  to  continue  the  business  for  six 
months  and  to  extend  the  time  for  another  six  months,  if  it  is 
demonstrated  to  be  to  the  advantage  of  the  creditors  secured,  but 
provides  for  a  sale  at  any  time,  upon  request  of  creditors  holding 
as  much  as  $2,000  of  the  debts  secured,  or  at  any  time  the  trustee 
deems  it  wise  or  is  requested  in  writing  by  the  grantor  to  sell. 
Whether  or  not  a  deed  is  fraudulent  per  se  is  a  question  to  be 
determined  by  the  court  from  an  inspection  of  the  deed.  Bowling 
V.  Davidson,  389.    , 

See  Principal  and  Agent,  1. 

UNDUE  INFLUENCE.    See  Fraud  and  FRAUorxENT  Conveyances,  1,  2. 

VENDOR  AND  PURCHASER. 

1.  Merger — Union  of  Incumbrance  and  Estate. — If  the  holder  of  an  in- 
cumbrance subsequently  acquires  the  property  upon  which  it  rests, 
the  lien  is  generally  thereby  extinguished,  but  this  doctrine  has 
no  application  where  the  holder  of  a  vendor'?  lien  upon  one  tract  of 
land  purchases  from  the  owner  a  wholly  different  tract  on  credit. 
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when  there  is  no  agreement  between  them  for  such  an  application. 
In  the  latter  c&ney  the  owner  of  the  incumbrance  does  not  become 
the  owner  of  the  land  upon  which  the  incumbrance  rests,  but  of  an 
entirely  different  tract,  and  there  is  no  such  blending  of  interests 
as  would  occasion  the  merger  of  the  lesser  in  the  greater.  Kline  v. 
MUler,  45^. 

2.  Principal  and  Surety — Purchaser  of  Part  of  Tract  of  Land  Subject 

to  Vendor'a  Lien. — ^The  purchaser  of  a  part  of  a  tract  of  land 
which  is  subject  to  a  vendors*  lien,  who  has  purchased  with  notice 
of  the  hen  and  taken  his  title  subject  to  it  and  without  covenant 
against  it,  but  who  has  paid  no  part  of  it,  and  is  in  no  way  per- 
sonally liable  for  its  payment,  is  in  no  ^ense  a  surety  for  the 
payment  of  the  lien.    Lenmg  v.  Harrisonburg  Imp.  Co.,  458. 

3.  Recovery  for  Excess  of  Land — Immediate   Vendee. — The   recoverj", 

if  any,  of  a  vendor  for  the  value  of  the  excess  of  land  sold  by  the 
acre  over  the  quantity  actually  paid  for,  must  be,  in  the  first 
instance,  against  his  vendee,  before  attempting  to  subject  the  land 
in  the  hands  of  a  remote  purchaser  for  value  without  notice  of 
the  claim.    Emerson  v.  Stratton,  303. 

4.  Sale  in  Gross — Evidence. — ^Every  sale  of  real  estate,  where  the  quan- 

tity is  referred  to  in  the  contract,  and  when  the  language  of  the 
contract  does  not  plainly  indicate  that  the  parties  intended  a  sale 
in  gross,  is  presumed  to  be  a  sale  by  the  acre.  This  presumption, 
however,  may  be  overcome  by  evidence  that  the  parties  agreed  to 
be  governed  at  all  events  by  the  estimated  quantity.  Such  evi- 
dence does  not  contradict  or  vary  the  deed,  but  merely  establi8h«*3 
an  understanding  collateral  to  the  written  contract,  and  makes  it 
clear  that  no  such  mistake  was  made  as  furnishes  ground  for 
relief  in  equity.  Emerson  v.  Stratton,  303. 
6.  Sale  in  Gross — Lump  Stim — Lapse  of  Time — Frequent  Alienations. — 
When  the  purchase  price  for  land  is  not  an  equi-multiple  of  the 
number  of  acres,  it  is,  at  least,  persuasive  evidence  that  the  con- 
tract was  not  by  the  acre.  If,  in  addition  to  this,  a  round  sum 
is  stated  in  the  deed  as  the  consideration  for  the  land,  and  it  i^  not 
clearly  proved  that  there  was  any  mutual  mistake  i:s  t 
quantity,  and  there  has  been  great  lap?e  of  time  since  the  alleged 
mistake  was  made,  and  frequent  alienations  of  the  property 
founded  on  the  ass'umption  that  there  was  no  mistake,  a  court  of 
equity,  in  the  absence  of  any  allegation  or  proof  of  fraud,  will  hold 
the  transaction  to  have  been  a  sale  in  gross  and  not  by  the  acre. 
Emerson  v.  Stratton,  303. 

See  Deeds,  2 ;   Ejectment,  5 ;   Pbincipal  axd  Agent,   1 ;   Quieting 
Title,  4. 

VENUE. 

1.  Foreign  Corporation — Doing  Business  in  State. — A  foreign  corpora- 
tion may  be  sued  on  a  transitory  cause  of  action  wherever  it  is 
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doing  business  in  sueh  a  manner,  and  to  such  an  extent,  as  to 
warrant  the  inference  that,  through  its  agents,  it  is  present. 
Deatrick  v.  Htate  Life  Ins.  Co.,  602. 
2.  Foreign  Corporations — Service  on  Utatulory  Agent. — Where  none  of 
the  grounds  of  jurisdiction  enumerated  in  sections  3214  and  3215 
are  present,  an  action  against  a  foreign  corporation  must  be 
brought  where  the  statutory  agent  of  the  corporation  resides.  It 
cannot  be  brouoht  in  another  county  or  city,  and  have  process  sent 
to  the  county  or  city  in  which  such  statutory  agent  resides. 
Deatrick  v.  State  Life  Ins,  Co.,  602. 

See  Criminal  Law,  5,  6;  Pleading,  8,  0. 

VERDICTS. 

1.  Evidence  to  Support. — This  court  will  not  set  aside  the  verdict  of 
a  jury  if  there  was  ^ufhcient  evidence  to  sustain  it.  N&rfolk  d: 
W.  R.  Co.  V.  Duke,  764. 

See  Damages,  1,  2;  Ixstkuctions,  2. 
WARRANTIES.    See  Covenants,  1,  3. 

WATERS  AND  WATER  COURSES. 

1.  Change  of  Course. — The  owner  of  land  may  change  the  whole  course 

of  a  stream  within  the  Jimits  of  his  own  land,  provided  he  restores 
the  water,  undiminished,  to  the  original  channel  before  leaving  his 
own  premises,  and  other  persons  are  not  injured  by  such  diversion. 
Cook  V.  Heahoard  Ry.  32. 

2.  Flood   Waters — Culverts — Case   at   Bar. — Where   the  proprietor  of 

land  changed  the  course  of  a  .stream  through  his  own  land  and 
then  returned  it  to  its  original  channel,  before  leaving  his  land, 
and  constructed  a  wasteway,  to  carry  of  the  surplus  water,  in  case 
of  freshets,  both  of  which  appeared  to  be  permanent,  and  some 
years  thereafter  a  railroad  company  constructed  its  road-bed 
across  said  channel  and  wasteway,  it  was  the  duty  of  the  company 
to  provide  for  the  escape  of  the  water  through  the  wasteway  as 
well  as  through  the  channel,  although  the  proprietor  may  have 
originally  intended  to  change  the  location,  at  some  future  time,  of 
said  artificial  channel.  The  company  should  have  adapted  itself 
to  existing  conditions,  which  could  not  thereafter  have  been 
changed  to  its  prejudioe.  Flood  water,  which  overflows  from  a 
natural  stream,  is  not  surface  water,  and  a  railroad  company  is 
liable  in  damages  for  injuries  resulting  from  its  failure  to  construct 
proper  culverts  to  carry  it  off  where  its  embankments  would  other- 
wise obstruct  its  passage.    Cook  v.  Seaboard  Ry.^  32. 

3.  Overflow — Change  of  Course. — The  right  of  a  land  owner,  under  cir- 

cumstances like  those  in  this  cause,  to  change  the  course  of  the 
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superabundant  water  produced  by  freshets,  is  not  less  cleair  than 
his  right  to  change,  on  his  own  land,  the  course  of  the  ordinary 
stream.    CooA?  v.  Seaboard  Ry.,  32. 

See  Eminent  Domain,  9,  10. 

WHARVES. 

1.  8teamhoat8 — Wharfage — Public  Use — Code  1904,  Section  1294o — 
Constitutional  Laic. — If  a  steamboat  wharf  is  leased  to  a  steam- 
boat company  for  a  percentage  of  all  freight  and  passenger  traffic 
over  the  wharf,  but  no  charges  are  made  by  either  the  owner  or 
lessee  for  the  use  of  the  wharf,  but  the  public  is  permitted  to  use 
it  without  compensation,  such  wharf  is  not  within  the  intendment 
of  section  1294o,  Code  1904,  requiring  certain  accommodations  to 
be  provided  and  imposing  a  penalty  for  the  neglect  thereof.  The 
provision  of  the  section  that  it  is  "not  to  apply  to  any  wharf  where 
no  wharfage  is  charged,"  means  no  wharfage  to  the  public.  The 
public  is  not  affected  by  such  a  use  of  a  wharf  as  is  above  de- 
scribed, and  any  attempted  regulation  of  its  use  would  be  an  un- 
warrantable invasion  of  private  rights.    Hunter  v.  Com'th,  909. 


WILLS. 


1.  Appointment  of  Curators — Receivers. — ^An  order  of  a  court  of  chan- 

cery appointing  a  receiver  of  an  estate  pending  litigation  over  a 
will,  will  be  treated  as  an  appointment  of  a  curator  under  Sec 
2534,  Code  1904,  when  it  appears  that  the  appointment  was  made 
after  notice,  upon  a  bill  supported  by  affidavit,  the  allegations  of 
which  are  not  denied  by  pleading,  affidavit,  or  otherwise.  McCurdy 
v.  Smith,  757. 

2.  Construction — Case  in  Judgment — Release  of  Debt — Legatee  not  In- 

debted.— A  testatrix,  by  a  codicil  to  her  will,  saya:  I  direct  that 
any  note  or  notes,  bond  or  bonds,  or  other  evidences  of  indebted- 
ness which  may  remain  unpaid  at  the  date  of  my  death  from  the 
following  named  individuals,  viz.:  A,  B,  X,  Y  and  Z,  my  executor 
shall  cancel  and  surrender  all  such  obligations  to  the  obligors  in 
full  satisfaction  and  payment  thereof.  At  the  time  of  her  death, 
the  testatrix  held  the  pecuniary  obligations  of  all  the  persons 
named,  for  money  loaned,  except  Z,  her  second  cousin,  who  was  the 
only  one  of  them  in  any  way  related  to  her.  At  that  time,  Z  was 
indebted  to  L  for  borrowed  money,  in  the  sum  of  $7,000,  evidenced 
by  bonds  not  then  due,  which  were  never  owned  by  the  testatrix 
and  had  never  been  her  property.  Z  claimed  that  it  was  the  duty 
of  the  executor  to  purchase  these  bonds  and  cancel  and  surrender 
them  to  her,  for  in  this  way  only  could  she  be  benefited  by  the  will. 
Held:  That  such  was  not  the  duty  of  the  executor.  The  testatrix  in- 
tended to  forgive  debts  due  to  her  at  the  date  of  her  death.  They 
might  be  incurred  after  the  date  of  the  will,  but  must  be  debts  due 
to  her  and  not  to  others.    The  words  '^cancel"  and  "surrender''  in 
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the  connection  in  which  they  are  used,  would  be  inapplicable  to 
debts  due  by  Z  to  a  third  person.     Hrown  v.  Gibson,  383. 

3.  Construction — Gift  to  Wife  and  Children. — A  testator,  by  his  will, 

declares:  "The  residue  of  my  property  of  every  kind  I  devise  to 
my  executor,  to  be  held  in  trust  for  the  use  and  benefit  of  his 
wife  and  children,  except  his  two  elder  sona.  The  income  only  ot 
the  amount  thus  devised  shall  be  at  the  disposal  during  her  life. 
Slie  may,  however,  dispose  of  the  whole  amount  by  will,  to  take 
effect  after  her  death,  in  the  arrangement  of  which  I  desire  her  to 
take  the  advice  of  her  husband." 
Held:  The  wife  and  children,  except  the  two  elder  sons,  are  jointly 
entitled  to  the  income  of  the  property  during  her  life,  and  if  she 
fails  to  dispose  of  the  corpus  by  will,  then  it  will  pass  to  the  said 
children  and  the  heirs  of  the  wife  jointly.    Smith  v.  White,  616. 

4.  Construction — Meaning  of  Words  Used. — Where  the  language  of  a 

will,  taken  as  a  whole,  is  clear  and  unambiguous,  the  safest  mode  of 
construction  is  to  adhere  to  the  words  of  the  will.  The  true  in- 
quiry is,  not  what  the  testator  intended  to  express,  but  what  the 
words  used  do  express.     Broxcn  v.  Gibson,  383. 

5.  Election    by    Widoic — Devise    of    Wife*s    Land — Dotcer — Code,    Sec. 

2271. — ^Where  a  testator  disposes  of  property  belonging  to  his  wife 
in  her  own  right,  and  also  makes  provision  for  her  by  his  will,  she 
has  the  same  right  of  election  as  to  such  property  as  any  other 
person,  and  whether  or  not  she  has  elected  to  take  under  or  against 
the  will  is  to  be  determined  as  in  other  cases.  The  provisions  of 
Sec.  2271  of  the  Code  have  no  application  to  such  a  case.  Showalter 
V.  Shotcalter,  713. 

6.  Election    of    Widow — Hoir    Made — Evidence    of    Election — Case    in 

Judgment. — The  election  of  a  widow  to  accept  the  provisions  of  her 
husband's  will  in  lieu  of  w4iat  she  would  otherwise  be  entitled  to 
according  to  law  may  be  made  in  expros  terms,  or  may  be  implied 
from  acts  and  conduct,  but  in  either  event  it  must  have  been  with 
knowledge  of  her  rights  and  with  the  intention  of  election.  To 
raise  an  inference  of  elcftion  from  her  conduct,  where  the  rights 
of  others  have  not  been  affected,  it  must  appear  that  she  knew  of 
her  right  of  election,  and  clear  proof  must  be  furnished  of  a  choice 
on  her  part  to  accept  the  provision  made  by  the  will  and  to  reject 
what  she  would  otherwise  be  entitled  to.  Ambiguous  acts  and  con- 
duct will  not,  in  general,  be  construed  as  an  election.  In  the  case 
in  judgment  every  act  relied  upon  as  election  by  the  widow  was 
performed  by  her  at  the  instance  of  her  sons,  who  were  the  execu- 
tors of  her  husband's  will,  and  within  less  than  a  month  after  his 
death,  and  were  of  such  an  equivocal  nature  as  not  to  amount  to 
an  election.  During  the  two  months  which  elapsed  between  hei 
husband's  death  and  the  date  of  the  renunciation  of  his  will  she 
remained  in  the  mansion  house  occupied  by  him  at  the  time  of  nis 
Vol.  on— 127. 
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death  and  w)iich  was  devised  to  her  for  life,  but  this  she  had  a 
right  to  do  as  widow  until  dower  was  assigned,  and  her  selection 
and  acceptance  of  a  cow  and  two  hogs  and  her  continued  posses- 
sion of  other  personal  property  might  well  have  been  referred  to 
the  assertion  upon  her  part  of  her  statutory  rights  as  widow.  The 
deed  of  renunciation  is  ample  for  that  purpose,  and  no  one  is 
placed  in  any  worse  position  by  the  renunciation  than  he  would 
have  been  had  the  renunciation  been  made  on  the  day  of  her  hus- 
band's death.     Shoicaltcr  y.  tihotcalter^  713. 

7.  TeHtamentary  Capacity — Burden  of  Proof — Presumption  of  Sanity, — 

The  burden  of  proving  testamentary  capacity  is  on  the  propounder 
of  a  will,  but  when  a  will  is  offered  for  probate  and  it  is  shown 
that  uU  the  statutory  formalities  have  been  complied  with,  and. 
especially  where  it  appears  that  the  will  is  wholly  in  the  hand- 
writing of,  and  is  signed  by  the  testator,  there  is  a  presumption  of 
testamentary  capacity.  There  is,  indeed,  a  presumption  in  favor 
of  the  sanity  of  every  man  until  evidence  that  he  is  of  unsound 
mind  is  introduced.    Wallen  v.  Wallen,  131. 

8.  Testamentary  Vapacity — Undue  Influence — Nature  and  Character  of 

Will — Evidence. — The  nature  and  character  of  a  will  may  be  con- 
sidered as  a  circumstance  along  with  all  the  other  circumstnces 
attecting  the  testamentary  capacity  of  a  testator  and  the  question 
of  undue  influence,  but  cannot  of  itself  be  sufficient  to  establish  the 
want  of  testamentary  capacity,  or  that  the  testator,  in  the  execu- 
tion of  his  will,  was  controlled  by  undue  influence.  Wallen  v. 
Wallen.  131. 

9.  Testamentary    Capacity — Undue   Influence — Evidence — Declaratiotis 

of  Testator. — Upon  issues  of  testamentary  capacity  and  undue  in- 
fluence, the  declarations  of  the  testator  not  made  contemporan- 
eously with  the  execution  of  his  will,  are  relevant  evidence  to  show 
his  feelings  and  affections  towards  the  natural  objects  of  his 
bounty,  his  mental  condition  as  reflecting  upon  his  testamentary 
capacity;  but  are  not  admissible  to  establish  the  substantive  fact 
of  undue  influence.    Wollen  v.  Wallen,  131. 

10.  Undue  Influence — Devise  to  Wife — Pecuniary  Condition  of  Children 
— Evidence. — Upon  issues  of  testamentary  incapacity  and  of  undue 
influence  exerted  by  a  wife  over  her  husband  in  making  a  will  of 
all  of  his  property  to  her,  to  the  exclusion  of  his  children,  evidence 
that  his  children  were  poor  and  in  needy  circumstances  is  relevant, 
and  may  be  considered  as  a  circumstance  in  determining  the  valid- 
ity of  the  testamentary  disposition  of  his  property.  Wallen  v. 
Wallen,  131. 

11.  What  Constitutes  Undue  Influence. — The  influence  which  will  viti- 
ate a  will  must  amount  to  force  and  coercion,  destroying  free 
agency.  It  must  not  be  the  mere  desire  of  gratifying  the  wishes  of 
another,  for  that  would  be  a  very  strong  ground  in  favor  of  the 
testamentary  act.    Further,  there  must  be  proof  that  the  act  waa 
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ublaiiied  by  coercion  or  importunity  which  could  not  be  resisted; 
that  it  wan  done  merely  for  tlie  sake  of  peace,  so  that  the  motive 
was  tantamount  to  force  and  fear.     WalUn  v.  Wullen,  131. 

See  Eqiity,  3;  Evidence,  12,  25. 

WITNESSKS. 

1.  Calling  by  the  Judf/e. — It  is  not  the  practice  in  this  state  for  the 

trial  court,  of  its  own  motion,  to  call  a  witness  in  a  civil  case 
wliom  neither  of  the  parties  have  called.  Hlachxcood  Coal  Co.  v. 
JameSy  6.1(5. 

2.  Husband  and   Wife — Privileged  Communications — Matters  of  Busi- 

ness.— I'nder  the  statute  of  this  state,  neither  husband  nor  wife 
can,  without  the  consent  of  the  other,  testify  (cither  during  the 
coverture  or  afterwards)  as  to. any  communication  made  by  one  to 
the  other  while  married,  but  this  rule  of  privilege  does  not  apply 
to  communications  between  husband  and  wife  with  regard  to  a  busi- 
ness matter  in  which  he  is  acting  as  her  agent.  Lurty  v. 
Lurty,  466. 

3.  Impeachment  of  Witness — Judge^s  Xotcs. — The  judge's  notes  taken 

at  a  former  trial  of  a  cai-e.  however  full  they  may  be,  are  not  re- 
ceivable to  contradict  a  witness,  because  not  taken  in  the  discharge 
of  any  official  duty,  but  merely  for  his  own  private  convenience. 
Richards  v.  Cornth,  881. 

4.  Impeachment — Questions  Tending  Merely   to  Degrade  Witness. — A 

witness  cannot  be  asked  a  question  which  merely  tends  to  degrade 
him,  and  thereby  affect  his  credibility,  if  the  question  is  otherwise 
irrelevant.    W^allen  v.  Wallen,  131. 

See  Criminal  I  aw,  14 
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